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AGENDA ITEM E.     NEW BUSINESS      

ITEM 4 – RIGHT-OF-WAY ACQUISITION PARK ROAD KPB 2023-033 
 

KPB File No. 2023-033
Plat Committee Meeting: April 24, 2023 
Applicant / Owner: Louis and Stacy Oliva of Nikiski, Alaska
Surveyor: James Hall / McLane Consulting Inc
General Location: Park Road, Nikiski, Nikiski APC 

Parent Parcel No.: 013-410-69 
Legal Description: Government Lot 17 of Section 34 Township 8N Range 11W

STAFF REPORT
 
Specific Request / Scope of Subdivision: Dedicating a 30-foot wide by approximate 120 feet in length 
bringing a portion of the east-west Park Road right-of-way to a 60-foot-wide dedication. 

Location and Legal Access (existing and proposed): This parcel is located at approximately mile 30.5 
along the Kenai Spur Highway at access point to Neighbors Road then to Parks Road. Neighbor Road and 
Parks Road are both Borough maintained. Parks Road maintenance ends at the turn to the east. The 
portion proposed for acquisition is not maintained. 

There is a half dedication of 30 feet wide by 210 feet on the south side of Park Road previously known as 
Craig Drive, dedicated by Rappe Park Subdivision Amended KN 87-105. This acquisition will provide a 
match to a portion to the western part of the previously mentioned dedication. This dedication is 30 by 112 
feet approximately. Previously the north part of Park Road utilized an ADL for access.   

KPB Roads Dept. comments Out of Jurisdiction: No

Roads Director: Griebel, Scott 
Comments: 
I assume this to be prelude to vacation request for the end of Park and 
Sara Jane. No department protest concerning the dedication on this plat.

SOA DOT comments No comment – Engineering 

SOA DNR 1. There is no Ownership certificate on the vacation plat.
2. The 30’ dedication shall be depicted on the vacation plat with 

its source labeled or it should be noted as being dedicated. 
3. If the two plats are being recorded simultaneously, recording 

information for the dedicated 30’ ROW will need to be added to 
the vacation plat.

Site Investigation:   The are no wetlands or steep terrain in the area of this acquisition. 

There does appear to be items in the area of the acquisition and the southern part of the road. This will 
need to verified and identified if found. If items are found in the acquisition area, all encroachments will 
need to removed. 
 

KPB River Center review A. Floodplain

Reviewer: Carver, Nancy 
Floodplain Status: Not within flood hazard area 
Comments: No comments 
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B. Habitat Protection

Reviewer: Aldridge, Morgan 
Habitat Protection District Status: IS totally or partially within HPD 
Comments: i:0#.w|kpb\maldridge 
 
C. State Parks 
 
Reviewer: Russell, Pam 
Comments: No Comments

State of Alaska Fish and Game

Staff Analysis This item falls under KPB 20.10.070 – Right-of-way acquisition plat.  The approval of this 
item is only subject to the requirements of 20.10.070 and not subject to other portions of Chapter 20 except 
for those outlined within 20.10.070.   

- If dedications are being granted for rights-of-way an ownership and dedications certificate shall be 
provided in accordance with KPB 20.60.190.   

- Minimum survey monumentation is required.  Reinforced bars with appropriate identification caps 
are required on the margin of the right-of-way at all points marking the beginning and end of each 
curve and on tangents so that no distance between monumented points exceed 1,320 feet or by 
an alternate method using centerline points.   

- The plat must be surveyed and monumented in conformance to applicable provisions of KPB 
20.60.200. 

- There shall be no remainder parcels that do not conform to KPB code unless a note is added that 
damages have been paid to the owner and that the remainder cannot be developed without being 
replatted to comply. 

- The remainder lots must meet the requirements for an exception under KPB 20.30.200(C) or KPB 
20.50.010. 

 
The Kenai Peninsula Borough Planning Commission heard a petition to vacate an ADL north of the existing 
Park Road dedication on February 8, 2021.  The ADL is a state managed easement.  The Planning 
Commission recommended approval.  The Kenai Peninsula Borough Assembly reviewed that decision on 
March 2, 2021 and consented to the Planning Commission decision.  The owner proceeded to work with 
the State of Alaska on the vacation of the ADL.  A final decision was approved on June 14, 2022.  Approval 
of the vacation was granted subject to the western portion of the ADL being dedicated prior to final approval. 
Staff provided a copy to the State to verify the proposed dedication is the area they were requiring.  This 
right-of-way acquisition is to fulfill the requirements outlined by the state to allow the approved vacation of 
the ADL to record.  
 
Notices were sent to 3 interested parties regarding the project.  
 
Nikiski Advisory Planning Commission minutes were not available when the staff report was prepared (KPB 
21.02.020). These will be provided with the desk packet if available. The Nikiski APC did review at the April 
6, 2023 meeting and recommended approval.  
 
If approval is granted, the preliminary approval is valid for 48 months.  Additional time extensions may be 
granted by the planning director for specified time periods upon finding that it is in the public interest to do 
so.  
 
Utility Easements Existing utility easements shall be carried over.  Any new utility easements required by 
providers should be granted.  

The affected utility providers were emailed the subdivision plat public hearing notice as part of the routine 
notification process.  Staff recommends to grant utility easements requested by the utility providers or 
work with the utility providers to obtain approval. 
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Utility provider review: 
HEA No comments
ENSTAR No comments or recommendations
ACS No objections 
GCI Approved as shown 

KPB department / agency review:  

Addressing Reviewer: Lay, Bobbi
Affected Addresses:
NONE 
 
Existing Street Names are Correct: Yes 
 
List of Correct Street Names: 
PARK RD; SARA JANE ST 
 
Existing Street Name Corrections Needed: 

All New Street Names are Approved: No 
 
List of Approved Street Names: 
 
List of Street Names Denied: 
 
Comments: 
NO ADDRESSING COMMENTS AT THIS TIME 

Code Compliance Reviewer: Ogren, Eric
Comments: No comments 

Planner Reviewer: Raidmae, Ryan 
There are not any Local Option Zoning District issues with this 
proposed plat. 
 
Material Site Comments: 
There are not any material site issues with this proposed plat.

Assessing Reviewer: Windsor, Heather
Comments: No comment

Advisory Planning 
Commission

Recommended approval

The subdivision plat has been reviewed and generally complies with the 2019 Kenai Peninsula Borough 
Comprehensive plan.  

STAFF RECOMMENDATIONS
CORRECTIONS / EDITS 

 Certificate of Acceptance should be added to be signed by the Kenai Peninsula Borough.  
 Place the following note on the plat: Roads must meet the design and construction standards 

established by the borough in order to be considered for certification and inclusion in the road 
maintenance program (KPB 14.06). 

 Add to the right of way to the south and northwest the source of the dedications and access 
documents. 
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Provide monument information for the primary monument located on the southwest.
 Update the Certificate of Ownership to comply with 20.60.190. 

 
 
The approval of the vacation is subject to the dedication.  The owners have elected to finalize the two parts 
of the project by two separate plats.  As the vacation cannot be recorded prior to the acquisition, staff 
recommends approval of the right-of-way acquisition subject to: 

1. The corrections as noted within the staff report. 
2. Compliance with 20.10 and all related KPB Code.  
3. The right-of-way acquisition will be required to be recorded prior to the vacation plat. 
4. Grant approval for 24 months with additional time extensions allowed by the planning director if 

found that it is in the public interest to do so.  
5. Disclosure of any encroachments within the proposed right-of-way in writing. 
6. Any known encroachments will be required to be removed prior to final approval. 

 

RECOMMENDATION: 

STAFF RECOMMENDS:  

 GRANT APPROVAL SUBJECT TO STAFF RECOMMENDATIONS, AND  
 
 COMPLIANCE WITH KPB 20.10. 

 
NOTE:    20.25.120. - REVIEW AND APPEAL. 
 
A PARTY OF RECORD MAY REQUEST THAT A DECISION OF THE PLAT COMMITTEE BE REVIEWED 
BY THE PLANNING COMMISSION BY FILING A WRITTEN REQUEST WITHIN 15 DAYS OF 
NOTIFICATION OF THE DECISION IN ACCORDANCE WITH KPB 2.40.080.  
 
A DECISION OF THE PLANNING COMMISSION MAY BE APPEALED TO THE HEARING OFFICER BY 
A PARTY OF RECORD WITHIN 15 DAYS OF THE DATE OF NOTICE OF DECISION IN ACCORDANCE 
WITH KPB 21.20.250. 
 
 

END OF STAFF REPORT 
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“If a municipal platting authority declines to consider the petition in accordance with the procedures 
set out in AS 29.40.120 - 29.40.150, on the grounds that the public easement is unplatted or is an 
R.S. 2477 right-of-way, the department will give notice of the petition in a newspaper of general 
circulation in the vicinity of the public easement and provide a comment period of at least 30 days. 
The petitioner shall reimburse the department for the costs of notice.”  

“Sec. 29.40.120.   Alteration or replat petition. 
A recorded plat may not be altered or replatted except by the platting authority on petition of the 
state, the borough, a public utility, or the owners of a majority of the land affected by the alteration 
or replat.  A platted street may not be vacated, except on petition of the state, the borough, a public 
utility, or owners of a majority of the land fronting the part of the street sought to be vacated.  The 
petition shall be filed with the platting authority and shall be accompanied by a copy of the existing 
plat showing the proposed alteration or replat.

Sec. 29.40.130.   Notice of hearing. 
The platting authority shall fix a time for a hearing on an alteration or replat petition that may not be 
more than 60 days after the petition is filed.  Notice shall be published by the platting authority 
stating when and by whom the petition was filed, its purpose, and the time and place of the hearing.  
The notice must generally describe the alteration or replat sought. The platting authority shall also 
mail a copy of the notice to each affected property owner who did not sign the petition.

Sec. 29.40.140.   Hearing and determination. 
(a) The platting authority shall consider the alteration or replat petition at a hearing and make its 
decision on the merits of the proposal.

(b) Vacation of a city street may not be made without the consent of the council.  Vacation of a 
street in the borough area outside all cities may not be made without the consent of the assembly.  
The governing body shall have 30 days from the decision of the platting authority in which to veto 
a vacation of a street. If no veto is received by the platting authority within the 30-day period, 
consent is considered to have been given to the vacation.

Sec. 29.40.150.   Recording. 
If the alteration or replat is approved, the revised plat shall be acknowledged, filed, and recorded 
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in accordance with AS 40.15.010   40.15.020.”

“Borough Code, KPB 20.70.220, currently covers a petition to the State to vacate a section line 
easement, but there is nothing in Borough Code regarding the vacation of a State of Alaska right-
of-way permit; so it is not clear what the Borough process is for consideration under 11 AAC 
51.065.”

(See application for right of way permit ADL 220394 dated Oct. 24, 1984)

(See letter from KPB Land Management Officer dated 
January 22, 1985)

(See letter from KPB Land 
Management Officer dated March 12, 1985)

(See 
ADL 220394 right of way permit)

(See ADL 220394 
right of way permit)

“Unless it is vacated, a public easement is a valid existing right, even if the land subject to the 
easement is conveyed by or was never owned by the state.”
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Platting staff comments:  Staff reviewed the vacation and all the items required by 20.70 were met, unless 
otherwise noted below: 
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Platting Staff Comments: If the vacation is approved with requirements that change property lines or require 
right of way dedication a subdivision plat will be required. 
Staff recommendation: If approved, the applicant should work with the State and the Borough to complete 
a plat that will finalize the approved vacation. 

Platting Staff Comments: If the vacation is approved with no additional requirements the State should 
determine the method they wish to remove the permit.  
Staff recommendation: If approved, the applicant should work with the State and the Borough to complete 
a plat that will finalize the approved vacation.

Platting Staff Comments: The area being discussed is a public easement with the underlying property 
owned by the petitioner.  

Platting Staff Comments: KPB standards require a 60 foot wide dedicated right of way. 
Staff recommendation: All right of way dedication comply with the minimum width standard of 60 feet. 
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Platting Staff Comments: The petitioners own multiple lots surrounding the proposed vacation.  They have 
constructed a new access from Neighbors Road, a borough maintained roadway.  While this does provide 
them additional access as owners, staff has reviewed and notes that the access is still going through 
multiple lots.  To state that equal or superior access to their property has been given does not eliminate the 
need for all lots to have adequate legal access. The vacation of the 30 foot wide ADL will result in a 30 foot 
wide right of way, Park Road, when requirements are for 60 foot width.  The ADL and Park Road also lead 
to a 50 foot wide right of way, Sara Jane Street.  Sara Jane Street currently provides access to Daniels 
Lake.  

Platting Staff Comments: ADL 220394 provides access to Sara Jane Street. Sara Jane Street is affected 
by a low wet area but may provide pedestrian access to Daniels Lake. 

Platting Staff Comments: It has been stated that the ADL was for public right of way and public utilities.  
The petitioner states that utilities have been placed within ADL 220394. Reviews have been sent to the 
utility companies.
Staff recommendation: Petitioner should work with the utility companies and grant any easements 
requested by the providers. 

Platting Staff Comments: The proposed vacation is not direct access to public waters but does provide 
access to Sara Jane Street which is legal access to Daniels Lake. Previously the petitioners offered to 
dedicate a new access to the lake in exchange for the vacation of Sara Jane Street. 

Platting Staff Comments: While this is not a section line easement it does fall under DNR jurisdiction and 
will be subject to DNR review. 
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AGENDA ITEM E.     PUBLIC HEARINGS 

2. Vacate a 30' by 273' right of way permit ADL 220394 adjoining the south boundary of Government
Lot 17 within Section 34 Township 8 North Range 11 West

STAFF REPORT PC Meeting:  February 8, 2021 

Purpose as stated in petition:  On 9/25/1996, the State conveyed GL 17 to the Alaska Mental Health Trust 
Authority (“AMHTA”) as Mental Health Trust Land. This conveyance terminated ROW Permit ADL 220394 
in accordance with its terms and conditions. However, petitioners discovered that DNR recorded ROW 
Permit ADL 220394 in 2018 through 2020, three times, for reasons unknown to the petitioners. 

The petitioners purchased GL 17, containing ROW Permit ADL 220394, from the AMHTA, and the deed 
was recorded on 8/30/2019. Since then, the petitioners have been moving forward with their property 
development plans. 

Petitioners and their business now own property on all sides of the ROW Permit ADL 220394 area: GL 17, 
GL 19, and Lot 1 Rappe Park Subdivision. The petitioners continue to use the land in ROW Permit ADL 
220394 as their private driveway, which they constructed in 1985, and which no one else uses or needs to 
use. ROW Permit ADL 220394 has terminated in accordance with its terms and conditions. 

To make sure that there is no confusion about the petitioners’ property rights in GL 17, the petitioners 
request to vacate ROW Permit ADL 220394 in order to clear DNR recordings related to ROW Permit ADL 
220394, which encumber their title to GL 17. The only development under ROW Permit ADL 220394 was 
the petitioners’ driveway and utilities, as it dead-ends at petitioners’ property, GL 19. It is highly unlikely that 
the State will use public funds to construct a public road in the ADL 220394 area, which road could be at 
most 30’ wide and less than 300’ in length, and would terminate at the property line of the petitioners’ GL 
19.

Vacation of ROW Permit ADL 220394 should also terminate a multi-year conflict with neighbors Jeffrey and 
Bonnie West, who own lots 2 and 3, Rappe Park Subdivision – at least with respect to their recent 
complaints about the Olivas’ use of ROW Permit ADL 220394. 

The Wests’ complaints against the Olivas began when the Wests were the unsuccessful bidders in 
competition with the Olivas to buy surrounding AMHTA property, including GL 17. The Wests have other 
public and private access to their two Rappe Subdivision lots through: (1) original Park Road, which crosses 
GL 17, as shown in ASLS 79-210, and which dead ends at platted Craig Drive shown on Plat 86-219; (2) 
platted Craig Drive, renamed Park Road (”Park Road Extension”), which the Wests’ cross over from their 
residence to access original Park Road; and (3) the original road to Daniels Lake from the end of original 
Park Road through the Wests’ property, as shown on ASLS 79-210, which the Wests’ currently use as a 
driveway(s). Original Park Road was and is currently maintained by the Kenai Peninsula Borough; Borough 
maintenance ends at Craig Drive/Park Road Extension. 

Petitioners:   Louis F. Oliva Jr. and Stacy A. Oliva, of Nikiski, AK

Notification:   Public notice appeared in the January 28, 2021 issue of the Peninsula Clarion as a separate 
ad.  The public hearing notice was published in the February 4, 2021 issue of the Peninsula Clarion as part 
of the Commission’s tentative agenda. 

3 certified mailings were sent to owners of property within 300 feet of the proposed vacation as well as 1 
certified mailing to the applicants’ attorney. Zero receipts had been returned when the staff report was 
prepared. 

Public hearing notices were sent by regular mail to 2 owners within 600 feet of the proposed vacation. 
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15 public hearing notices were emailed to agencies and interested parties as shown below;   

State of Alaska Dept. of Fish and Game 
State of Alaska DNR 
State of Alaska DOT (6) 
State of Alaska DNR Forestry 
Emergency Services of Nikiski Fire Service   

Nikiski Community Council 
Alaska Communication Systems (ACS) 
ENSTAR Natural Gas 
General Communications Inc, (GCI) 
Homer Electric Association (HEA) 

Public hearing notices were made available to 5 KPB staff/Departments (Addressing, Code Compliance, 
Planner, Roads Dept., River Center) via a shared database. 

Notices were mailed to the Nikiski Post Office and Nikiski Community Library with a request to be posted 
in public locations.  

The notice and maps were posted on the Borough bulletin board and Planning Department public hearing 
notice web site. 

Comments Received: 

ACS: Not available when the staff report was prepared.  

ENSTAR:  No comments or recommendations. 

Homer Electric Association:  No comments. 

KPB Addressing: Not available when the staff report was prepared. 

KPB Planning: Not available when the staff report was prepared.  

KPB River Center:  Not within a flood hazard area. Not within an Anadromous Waters Habitat Protection 
District.  

KPB Roads Department: The legal Department notified the property owner and the RSA (9/15/2017) that 
ADL 220394 is a state-managed public right-of-way. The RSA has no objection.  

State Parks:  No comments.

Staff Discussion:    A completed petition was received on January 15, 2021 for the vacation of ROW Permit 
ADL 220394.  Please note that this ADL easement had been previously considered by the Planning 
Commission on October 26, 2020 as part of a petition to vacate a combination of right-of-ways, patent right 
of way easements, and ADL easements in conjunction with new right of way dedications. That petition was 
denied by majority vote.   

This current petition is only for the vacation of ROW Permit ADL 220394. Review of this new application 
within one year is allowable as it is not the same as the previous petition and the applicant is applying with 
the State to vacate ROW Permit ADL 220394. The applicant stated that they should not have included the 
ADL in their original petition since the State has jurisdiction over the ADL. 

Per the submittal, the applicants request that the Planning Commission either: 
a) Decline to consider the petition on the grounds that ROW Permit ADL 220394 is unplatted, under 

11 AAC 51.065(c); or 
b) Do not object to State of Alaska approval of the Petition to vacate ROW Permit ADL 220394.   

11 AAC 51.065(c) states  
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“If a municipal platting authority declines to consider the petition in accordance with the procedures 
set out in AS 29.40.120 - 29.40.150, on the grounds that the public easement is unplatted or is an 
R.S. 2477 right-of-way, the department will give notice of the petition in a newspaper of general 
circulation in the vicinity of the public easement and provide a comment period of at least 30 days. 
The petitioner shall reimburse the department for the costs of notice.”   

The procedures as set out in AS 29.40.120 - 29.40.150 are as follows: 
“Sec. 29.40.120.   Alteration or replat petition.  
A recorded plat may not be altered or replatted except by the platting authority on petition of the 
state, the borough, a public utility, or the owners of a majority of the land affected by the alteration 
or replat.  A platted street may not be vacated, except on petition of the state, the borough, a public 
utility, or owners of a majority of the land fronting the part of the street sought to be vacated.  The 
petition shall be filed with the platting authority and shall be accompanied by a copy of the existing 
plat showing the proposed alteration or replat. 

Sec. 29.40.130.   Notice of hearing.  
The platting authority shall fix a time for a hearing on an alteration or replat petition that may not be 
more than 60 days after the petition is filed.  Notice shall be published by the platting authority 
stating when and by whom the petition was filed, its purpose, and the time and place of the hearing.  
The notice must generally describe the alteration or replat sought. The platting authority shall also 
mail a copy of the notice to each affected property owner who did not sign the petition. 

Sec. 29.40.140.   Hearing and determination.  
(a) The platting authority shall consider the alteration or replat petition at a hearing and make its 
decision on the merits of the proposal. 

(b) Vacation of a city street may not be made without the consent of the council.  Vacation of a 
street in the borough area outside all cities may not be made without the consent of the assembly.  
The governing body shall have 30 days from the decision of the platting authority in which to veto 
a vacation of a street. If no veto is received by the platting authority within the 30-day period, 
consent is considered to have been given to the vacation. 

Sec. 29.40.150.   Recording.  
If the alteration or replat is approved, the revised plat shall be acknowledged, filed, and recorded 
in accordance with AS 40.15.010   40.15.020.” 

Per state statute, the Planning Commission does have the authority to decline comment to the state. The
Planning Commission also has the ability to review the petition to vacate the ROW Permit and provide a 
recommendation to the State of Alaska DNR. Staff feels that the review and decision of the KPB Planning 
Commission is valuable and provides a venue where public comments can be provided and discussions 
can be held. Staff recommends that the Planning Commission review the proposed vacation and provide 
comments and recommendations to the State of Alaska DNR.    

Per the letter dated December 28, 2020 to the Planning Direct (Kenai Peninsula Borough Submittal Letter), 
“Borough Code, KPB 20.70.220, currently covers a petition to the State to vacate a section line 
easement, but there is nothing in Borough Code regarding the vacation of a State of Alaska right-
of-way permit; so it is not clear what the Borough process is for consideration under 11 AAC 
51.065.”    

11 AAC 51.065 regards the Vacation of Easements. Kenai Peninsula Borough code does not specifically 
address an application to vacate an ADL ROW permit. Kenai Peninsula Borough Code Chapter 20.70 – 
Vacation Requirement outlines how to evaluate vacations for public rights-of-way and other public areas, 
including rights-of-way under State jurisdiction.  

In reviewing this concern staff conclude that ADL 220394 is a public right of way based on the following, 
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- ADL 220394 application for right of way permit shows that Lou Oliva requested a right of way for 
public yearlong use. (See application for right of way permit ADL 220394 dated Oct. 24, 1984)

- The Kenai Peninsula Borough Planning Commission met on January 21, 1985 and considered the 
right-of-way application – ADL 220394. The Commission voiced non-objection to the issuance of a 
30 ft. wide public right-of-way permit. (See letter from KPB Land Management Officer dated 
January 22, 1985)

- The Kenai Peninsula Borough Planning Commission met on March 11, 1985 to again review right-
of-way application – ADL 220394. The Commission reaffirmed its action from the January 21, 1985 
meeting to recommend a 30 ft. wide public access and utility easement. (See letter from KPB Land 
Management Officer dated March 12, 1985)   

- ADL 220394 states that the State of Alaska DNR is the grantor and Southcentral District, Division 
of Land and Water, acting as representative of and on behalf of the public is the permittee. (See
ADL 220394 right of way permit)

- ADL 220394 states that the permit is for a public road and public utilities access. (See ADL 220394 
right of way permit)

KPB staff has reviewed this request like any other public right of way vacation by following the requirements 
of state statutes and Kenai Peninsula Borough Code 20.70. The Planning Commission’s decision will be 
forwarded to the Kenai Peninsula Borough Assembly as outlined in 20.70.110 where the Assembly can 
either uphold or veto the Planning Commission recommendation. 

Final decision rests with the State of Alaska. The State of Alaska DNR website lists ‘Alaska Division of 
Lands (ADL) right of way, as one of the easements that require DNR approval. The Planning Commission 
may make recommendations to approve or deny the vacation, but the State of Alaska will have the final 
decision to vacate the ADL ROW permit.    

The petition states that the ROW Permit ADL 220394 terminated on September 25, 1996 when Government 
Lot 17 transferred ownership to Alaska Mental Health Trust Authority as it was transferred without a 
contract.  ADL 220394 does state that if it was sold under contract it would be subject to the permit.  It does 
not state that any other conveyance would terminate the permit.  The land was transferred to Alaska Mental 
Health Trust Authority as part of a settlement. Per 11 AAC 51.010(d) 

“Unless it is vacated, a public easement is a valid existing right, even if the land subject to the 
easement is conveyed by or was never owned by the state.”   

The review is based on the decision the permit did not terminate with the transfer of title.  

Petition to the State, Item 4 - Original Purpose, explains that the petitioner applied for a driveway permit to 
cross Government Lot 17 to access his property, Government Lot 19 and the petitioner was not aware that 
the state was then going to issue the ROW Permit ADL 220394. It also states that the driveway and utilities 
were installed in 1985 and that no other persons use or have need to use the driveway or utilities.  The 
application dated October 24, 1984 for right-of-way permit shows the petitioner requesting a public yearlong 
right of way. The application was presented to the KPB Planning Commission on January 21, 1985.  At the 
time the Borough had selected the lands in question as part of their municipal entitlement. The Planning 
Commission’s recommendation was to approve the public right of way permit of not less than 30 feet in 
width, adding the clause that the property be returned to the borough if it is not used. The motion passed 
unanimously.  

Within the petition are notes from the DNR offices.  On February 25, 1985 it was questioned if instead of 
public it should be private and if the application should be amended. The internal response was that the 
application did not need to be amended as they could still issue a private easement but that the borough 
should be allowed to comment on the discussion of issuing a private instead of public easement. The right 
of way application was brought back before the Planning Commission on March 11, 1985. Per the State’s 
notes in the packet that would result in the only access to Government Lot 19 would be through state land 
selected by the KPB. Staff still recommended a public easement and that if a private permit was granted 
the borough would treat it like a lease and a yearly payment would be required. The commission upheld 
their request for a 30 foot wide public right of way by a motion that passed unanimously.  
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Petition to the State, Item 5 Reasons for Vacation Request states the applicant was unsure why the ADL 
was recorded multiple times. The recording on March 1, 2018, serial 2018-001832-0 KRD, was to index the 
location.  By recording the permit, it would now be found during a title search. On August 10, 2018, serial 
2018-007092-0 KRD, the permit was recorded again to correct the legal description. The original ADL was 
recorded again on December 13, 2018, serial 2018-011190-0 KRD.  On July 14, 2020, serial 2020-006563-
0 KRD, the permit was once again recorded. That recording outlines that the December 2018 recording 
was inadvertently recorded and it did not contain the corrections. The 2020 recording provided the correct 
description as well as explain the multiple recordings. This would explain the multiple recordings the 
petitioner is questioning.  

The petitioners have submitted an overall development subdivision plat for the Planning Commission’s 
benefit. A complete plat submittal has not been received. The proposed subdivision plat shows the 
following,

- Vacation of entire ADL 220394 
- Vacation of Sara Jane Street (50 foot dedicated ROW per Rappe Park Subdivision Amended) 
- Vacation of a portion of 30 foot wide Park Road (where fronting Lot 1 Rappe Park Subdivision 

Amended) 
- Dedication of a 30 foot right of way to provide a 60 foot wide right of way where fronting Lot 2 and 

Lot 3 Rappe Park Subdivision Amended)  
- Dedication of a 60 foot right of way from Park Road to Daniels Lake 
- The combining of all lands owned by Lou Oliva and Stacey Oliva 

This overall development subdivision plat will provide: 
 legal dedicated 60 foot right of way access to all lots. 
 60 foot width for all right of ways. 
 Access to the lake in exchange for the vacation of the right of way to the lake. 
 A T-type turnaround, as opposed to a cul-de-sac, at the end of the road to provide an area where 

vehicles can turn around.  

This overall development subdivision plat will require exceptions to: 
 KPB 20.30.030 (appropriate projection of all streets to provide reasonable means of ingress) and 

KPB 20.30.170 Block Length requirements.  
These two sections of code are often combined into one exception request. To comply with these sections 
of code a ROW connection would be required between Park Road and Neighbors Road. This is to provide 
a continuous block and two points of legal access.   

KPB 20.70 – Vacation Requirements.   
Platting staff comments:  Staff reviewed the vacation and all the items required by 20.70 were met, unless 
otherwise noted below:  

20.70.050. Petition—Information required. 
A. A recorded plat may not be altered or replatted except by the platting authority on petition of the 

state, the borough, a public utility, or the owners of the majority of the land affected by the alteration 
or replat. A platted street may not be vacated, except on petition of the state, the borough, a public 
utility, or the owners of a majority of the land fronting the part of the street sought to be vacated. 
The petition shall be filed with the platting authority and shall be accompanied by a copy of the  

B. Persons listed on the borough assessor's tax roll shall be deemed the legal owners for purposes 
of the vacation petition. The petition shall include a statement containing the reasons in 
support of the vacation and be accompanied by a minimum of three copies of a sketch clearly 
indicating the proposed vacation, submitted to the planning department at least 30 calendar days 
in advance of the meeting at which it will be considered. In cases where encroachments on public 
rights-of-way are in question, an as-built survey, sealed by a surveyor, is required showing the 
improvements, existing travelways, amount of encroachment, and any other submittal as requested 
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by the planning commission. The burden of proof shall lie with the petitioner to support the 
vacation.

20.70.130. Vacation plat—Preparation, approval and recording. Upon approval of the vacation request by 
the planning commission and no veto by the city council or assembly, the applicant shall have a surveyor 
prepare and submit a plat including the entire area approved for vacation in conformance with KPB 
20.10.080. Only the area approved for vacation by the assembly or council may be included on the plat. 
The final plat must be recorded within one year of the vacation consent in KPB 20.70.110. 
Platting Staff Comments: If the vacation is approved with requirements that change property lines or require 
right of way dedication a subdivision plat will be required.  
Staff recommendation: If approved, the applicant should work with the State and the Borough to complete 
a plat that will finalize the approved vacation.

20.70.140. Vacation resolution—easement. Upon approval of an easement vacation not associated with 
the vacation of a right-of-way or not requiring transfer of title or platting action, a vacation resolution may 
be adopted by the planning commission and recorded by the planning department within the time frame set 
out in the resolution to finalize the vacation. The petitioner is responsible for the recording fees. 
Platting Staff Comments: If the vacation is approved with no additional requirements the State should 
determine the method they wish to remove the permit.   
Staff recommendation: If approved, the applicant should work with the State and the Borough to complete 
a plat that will finalize the approved vacation.

20.70.150. Title to vacated area. 
A. The title to the street or other public area vacated on a plat attaches to the lot or lands bordering 

on the area in equal proportions, except that if the area was originally dedicated by different 
persons, original boundary lines shall be adhered to so that the street area which lies on one side 
of the boundary line shall attach to the abutting property on that side, and the street area which lies 
on the other side of the boundary line shall attach to the property on that side. The portion of a 
vacated street which lies within the limits of a platted addition attaches to the lots of the platted 
addition bordering on the area. If a public square is vacated, the title to it vests in the city if it lies 
within the city and to the borough if it lies within the borough outside a city. If the property vacated 
is a lot or tract, title vests in the rightful owner. 

Platting Staff Comments: The area being discussed is a public easement with the underlying property 
owned by the petitioner.   

20.70.160. Partial vacation allowed. Where the planning commission finds that a right-of-way must be 
preserved, but determines there is excessive width for all intended uses within the right-of-way, the 
commission may approve a partial vacation of a right-of-way such that the width is reduced to the maximum 
necessary for the intended use. Such vacation shall conform to this title for the class of right-of-way involved 
except where the right-of-way is not intended to be used for vehicular purposes. 
Platting Staff Comments: KPB standards require a 60 foot wide dedicated right of way.  
Staff recommendation: All right of way dedication comply with the minimum width standard of 60 feet.  

20.70.170. Vehicular Access. The planning commission shall not approve the vacation of a right-of-way 
unless an equal or superior right-of-way for vehicular access exists or will be provided in exchange. Where 
two or more access points are necessary for large vacant or semi-vacant areas of land, the commission 
shall consider density, use, projected development, and maintain sufficient rights-of-way to serve potential 
use. 
Platting Staff Comments: The petitioners own multiple lots surrounding the proposed vacation.  They have 
constructed a new access from Neighbors Road, a borough maintained roadway.  While this does provide 
them additional access as owners, staff has reviewed and notes that the access is still going through 
multiple lots.  To state that equal or superior access to their property has been given does not eliminate the 
need for all lots to have adequate legal access. The vacation of the 30 foot wide ADL will result in a 30 foot 
wide right of way, Park Road, when requirements are for 60 foot width.  The ADL and Park Road also lead 
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to a 50 foot wide right of way, Sara Jane Street.  Sara Jane Street currently provides access to Daniels 
Lake.

20.70.180. Other access. Other lawful uses that exist or are feasible for the right-of-way shall be considered 
when evaluating a vacation request. When such uses exist or could exist within rights-of-way which are not 
suited for general road use, the commission shall not approve the vacation request, unless it can be 
demonstrated that equal or superior access is or will be available. The planning commission shall consider 
whether alternate uses present public safety issues which support approval of the vacation. 
Platting Staff Comments: ADL 220394 provides access to Sara Jane Street. Sara Jane Street is affected 
by a low wet area but may provide pedestrian access to Daniels Lake.  

20.70.190. Utility provisions. All existing and future utility requirements shall be considered when evaluating 
a vacation request. Rights-of-way which are utilized by a public utility or which logically would be required 
by a public utility shall not be vacated, unless it can be demonstrated that equal or superior access is or will 
be available. Where an easement would satisfactorily serve the utility interests, and no other public need 
for the right-of-way exists, the commission may approve the vacation and require that a public utility 
easement be granted in place of the right-of-way. 
Platting Staff Comments: It has been stated that the ADL was for public right of way and public utilities.  
The petitioner states that utilities have been placed within ADL 220394. Reviews have been sent to the 
utility companies. 
Staff recommendation: Petitioner should work with the utility companies and grant any easements 
requested by the providers.  

20.70.200. Waterfront access provisions.  A right-of-way which serves to provide access to public waters 
shall not be vacated unless such a right-of-way is wholly impractical to all modes of transport including 
pedestrian or the use of such right-of-way causes damage to the right-of-way, adjacent properties, the 
waterbody or the watercourse, or threatens public safety which cannot otherwise be corrected and where 
such continued damage or threat would be contrary to the public interest. 
Platting Staff Comments: The proposed vacation is not direct access to public waters but does provide 
access to Sara Jane Street which is legal access to Daniels Lake. Previously the petitioners offered to 
dedicate a new access to the lake in exchange for the vacation of Sara Jane Street.  

20.70.210. Other public areas. Dedications of land for use other than rights-of-way, which are considered 
for vacation, shall be approved only when it is in the public interest. The commission shall consider the 
intended purpose of the area, and any future uses of the area when making a decision. When a legitimate 
public purpose is or would be served by use of the area proposed for vacation, the commission shall not 
approve the vacation, unless the ownership of the land by the city or borough in a form other than dedicated 
would adequately serve the intended use. 

20.30.220. Section line easement vacations.  Section line easement vacation petitions must comply with 
the requirements of KPB 20.70.040, 20.70.050 and 20.70.060. A fee is required in compliance with KPB 
20.70.060. Public hearing and notice must comply with the requirements of KPB 20.70.070, 20.70.080, 
20.70.100, 20.70.110 and 20.70.120. The mail notice required in KPB 20.70.090 may be by regular mail. 
Publication on the planning commission agenda, advertised once in local papers, posted in public areas 
and on the borough website prior to the meeting will satisfy the publishing requirements. The petitioner is 
responsible for all submittals required by the State of Alaska Department of Natural Resources (DNR) in 
compliance with their procedures. The petition must be reviewed and approved by the planning commission 
but final authority for approval and platting of the vacation rests with DNR. The petitioner is responsible for 
coordination with DNR and submittals to DNR. 
Platting Staff Comments: While this is not a section line easement it does fall under DNR jurisdiction and 
will be subject to DNR review. 

STAFF RECOMMENDATION:  Based on the above means of evaluating public necessity established by 
KPB 20.70, the merits of the proposed vacations, and staff comments, staff recommends approval of the 
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vacations as petitioned subject to providing a matching 30 foot right of way dedication for Park Road by 
subdivision plat, the recommendation is also subject to: 

1. Consent by KPB Assembly. 
2. Compliance with the requirements for preliminary plats per Chapter 20 of the KPB Code. 
3. Grant utility easements requested by the utility providers. 
4. Submittal of a final plat within a timeframe such that the plat can be recorded within four years of 

vacation consent (KPB 20.70.130). 

KPB 20.70.110: 
A vacation of a street right-of-way, public area, or public easement within the borough outside of 
the limits of cities may not be made without the consent of the borough assembly. 

The assembly shall have 30 calendar days from the date of approval in which to veto the planning 
commission decision. If no veto is received by the planning director within the specified period, the 
borough shall be considered to have given consent to the vacation.

KPB 20.70.120: 
A. Denial of a vacation petition is a final act for which no further consideration shall be given 

by the Kenai Peninsula Borough.  
B. Upon denial by the planning commission, no reapplication or petition concerning the same 

vacation may be filed within one calendar year of the date of the final denial action except 
in the case where new evidence or circumstances exist that were not available or present 
when the original petition was filed. 

KPB 20.70.130: 
THE FINAL PLAT MUST BE RECORDED WITHIN FOUR YEARS OF THE VACATION CONSENT IN 
KPB 20.70.110. 

END OF STAFF REPORT 
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