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Ordinance 2015-14

' IN THE DISTRICT COURT FOR THE STATE OF ALASKA
- THIRD JUDICIAL DISTRICT AT KENAI

State of Alaska, )
* Plaintiff, )
Y. ) )
- Donald L. Crene, )
Defendent. ) L SRR
) CasoNo.: 3KN-12-1868CR

‘Defendant Crane Was - ongmally charged w:th 8 c]ass A mxsdemeanor for
negligently comnnttmg the offense of mterference thh anudromous waterways The

-, State smended the chatge toa strict liability violation and' trial wes held. '

Sec 16 05 871 Protectzon of ﬁsh and garne

The relevant Alaska Statute prowdes as: fo!lows‘

o

o (a) The commssioner shall in accordance thh AS 44 62
, (Admxmstratwe Procedure -Act), specify the various rivers,. lakes. andf_,, !
< streams or parts of them that are important for the spawning, rearmg, on
- ‘mlgratzon .of anadromous ﬁsh . L .

) Ifa person or govemmental agency desu-es to construct g

hydrauhe project, or use, divert, obstruet, pollute, or- change the niatural
flow or bed of a spemﬁad river, lake, or stream, or to use wheeled,

-, ‘tracked; or excavanng equipment or log-draggmg equ:pment in the bed.of
- & specified river, lake, or stréam, the person-or govenimental agency shall
" notify the commissioner of this intention before- the begmnmg of the '
'-constmchon of use.

_ B Based on the teshmouy and evxdence presented, the court ﬁnds beyond 2 '
: reasonabla doubt that Defendant Crane engaged in constructmn of a sohd-ﬁu_

- dock whlch damaged npanan habltat at Damels Lake. wnhout notlfymg the .
. cummmswner or obtammg a pemnt The court therefore ﬁnds Defendant gmlty-

“of the minor: offense

‘ ‘ Additional information provided by
’ Assembly Member Johnson
|

D
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Findings of Fact-

Virginia Litehfield z!testiﬁéd that she works for thé_Alask'a Dcpnrtmcnt of Fish and
- Game. Sheis the Area Menager for the Kenai Peninsula Habitat Protection and writes
permits for habxtat altering activities under the- autlmnty of Title 16 of the Alaska
Statutes. The habitat that is protected includes waters, beds and assocmted areas
important for mainteining pOpulanons of enadromous specxes. High—water ina lake is‘
basically whers the water normally i is. Daniels Lake is specxﬁed as an anadronmus water
, body underAS 16,05.871.
On Scptem‘ber 13, 2012 Luchfiexd recewed an anonymous e-mail that work was
'béing done in. Daniels Lake: The anonymous reporter gave a.location and Litchfield
discovered that Crane’s property was the closest to the fgporfe:d'qon;tmoti_od site. She
~ looked for a permit but was unable to {ocate one. Litchfield contacted Crane.and hecome
down to the. Rwer 'C'eﬂter‘to‘ fill out 'é permit im‘plic’ation and gave Litchfield permission
t0.g0 onto his propertyto look st the construchon that had' already accurred, Crane said |
‘that the work ‘wasg not .on.the lake Thers was e plle-supported dock' that had been there
for years. Aﬁnr rewewmg pxctures that Crane showed Lier from his. cellphoue, Litchfield
‘told Crane that the new dock-did not look like work that would b allowed and went out
‘ ‘to mveshgate She- dzscovered that there was 40 t0.60° feet of destroyed ripatfan habitat
wnh sheet pzlmg in the water and fill on the land side. Natural fiparian habitat had been
destroyed by the act of poundmg plastxc sheetmg dn'ectly mto the water at the edge of the
_ lake. , o .
' Bmed on her obsetvanons she spokc w:.th Crane on Septembez' 17, 2012 and
| lrequested that he disconfmue the work The nonnal procedure is for the Departmem of
Fish and Game isto work with Jand owners to repair damaged habitat, Crane ‘was not ’
willing to dlsconunue the work. 'I‘he ‘old. dock on Crane’s pmperty would liave been
- allowed, thle Crane beheved that all the new work was above high water, Litchfieid
deterniined wher she vxsxted that it was not, No permit. was ever 1ssued for: the work on
the new dock that Crane was in the process of completing. S '
Photographs were mtroduced of the new- dock that Crane was bmldmg. Lx lchﬁcld; "
‘ emphasized- that this structure would :_xot.have been approved ‘bet‘:‘ause» it took away
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- riparian. habiﬁt; the interface between water and land that was important for fish.
Vegetation in this area js especially important for new fish, The photos supported
,Litchﬁeld’s testimony that- the pumg was driven directly into the lake The bed of the
leke was impacted.
_ . After Crane. indzcated that he was not going to pull out the sheet pllmg, Litchfield
contacted the Alaska State Traopers and went-back out to Crane's premises with Trooper -
Kumfer in October. It appeareci that additional work had been performed on {he dock
'mclndmg smoothing in’ backfill znd capping dock edges- off with: wood, -Litehfield A
testified that the additional work wonld have necessarily been dons after Crane was '
-advised that he needed a-permit. '

" Trooper Kumfer, a wildlife trooper, testified that he Ieamed of the habitat

violation and discussed it with Litchficld on September 18, 2012. Hedid not treat it as a

* priority because the damage had elyeedy been done. Kuinfer was unable to invéstigaie

- further until October 22, He tried to-call Crane before the site visit but was unsble to-
reach Crang; who resided in Anchorage, until after the site visit. During the visit Trooper
Kumfer observed & finighed dock consistinig of sliest pi(ingi and graded backfill matetial,
The dock’s edge appeared to g0 straight down into the. floor of the lake and created a
‘penmsula out into Daniels Lake. y

Ina recorded phone conversation between Kumfer and Crane, Crane was adamant
that the work was on his own property and gbove the ordmary high-water meuk Crane .
believed that the work was not in. anadro:nous water. .

- Charles Ross tesuﬁed that he was & pile driver and that he helped Crane is
.September 0f 2012, He knew that the lake was protected aud drove the sheet pilings two
feet in from the: Iake The closest he got to the lake was 8 to 10 inches. Donald Crane
also testified that nothing was driven into Daniels Lake, '

Legal‘Aqelysis
It is mot disputed that Daniels Lske has been specified. es important for the
spawning, reating or migration of anadromous fish. The defense argues that because the
State xeduced the chargs from & misdemesnor to & minor offense there is nothirig to
 litigate. More specifically The Defendant was originally cherged with-v’ioiétigg AS
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.16.05.871(5)"&1&, once tl‘.ié charge was dismissed, there was no permitting requirement in
5 AAC 95 that the Defendant can be charged with violating, -
This argument fails becsuse S AAC 95.011(b) adopts the permit application
- procedures of AS 16.05.871 by réference. 5 AAC 95.902 provides that-“A person who
violates a provision of this chapter is strictly liable." The State’s decision to pursue this
case as a minor offense rather than a misdemeanor delefed the mens rea requirement
‘whxch would be required if the offense were pursued gs a misdemeanor. '
The Deferidant also argues | that the State did not prove where the ordinm“y high-
water mark was in Damela Lake, Crane did gll of the:work on his own property and
sbove the ordinary high water mark. Because Crane's work was done on his property it
did not interfere with an anadromous waterway, The defense contends that the water
seen in the pilings clearly seeped or swelled up from the ground. ' o
| '_The State chnt"e.m:‘arguing thet the evidence established that Crane constructed
‘below the mean high-weter meark. ‘The building of the dock necessitated the invasion‘and
alterationi of the bed of Daniels Lake and resulted in a significant destruction of ripaian
habitat, Since Deniels Lake is  lake specified by the Department of Fish and Game as
being & lake important for the spewning, resring or migration ‘of anadromots fish,
Defendant did use, divert, obstruct, pollute or change the iiatural flow-or bed of Daniels
Lake without first properly noufymg the Department of Fish and Game and therefore
Defendant is guilty as charged. _ -
| The court finds thet Litchfield’s testimony was credxble. Her testimony and the
supporting photograplis establish that the solid-fill dock constructed by Crane deslloye;l :
riperian habitat. The sheet piling was driven into standing'water and not into' dry land.
Trooper Kumfer's observations were consistent with what was observed by Litchfield,
The Defendant and Charles R’oss'tesﬁﬂe'd tliajtvthey believed that the work was not done
in the leke bed, Since the State proceeded ori 2 strict liabﬂily theory, proof of mens reu
wa not required, The testimony of Litehfield and Kumfer and the photos proved faat the
Defendant ' engaged. in the building of & -solid-fill  dock without nonfymg the
commissioner of s intentions before begmmng consu'uctzon. No. permit was ever
obtained,



2013-Nov-25 04:37 PM Alaska Crort System Kenzi 9072838534 $/7

Conclusion
~ The State has proved beyond a reasonable doubt that the Defendant is guilty of
the minor offense charged. Sentencing is set for Dec. /] . 2013at ) } ﬁ i

DATED in Kenei, Alasks, this 24" day of Npyembe; '5 20134

N W/, :3,.5 |

Sharon lisley
District Court Judge-
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