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Additional information provided by 
Assembly Member Johnson 

· IN THE DISTRICT COURT FOR Tim $TATB OF ALASKA 

THIRD J'UI)ICIAL D~STRICT AT KENAI 

Stato Qf Ala$kiit. 

v. 

.. I>onald L •. C.rme, 

Defendant~ 

) 
) 

: ) 

.} 
) 
) 
) •, 

) 
) 

Cue-No.:. 3KN~ 12~1868CR 

D~CISION~GUILTY OF MINOR OFF~NSB .. 

·oerend~t crane· ·vias ···'~riginally Charged witlt ~- class. A misdemen~or· for 

:negligently' oo~tt~g\the :~~-e'-of mt~tbrenoe ~~th anadro'trt.ous w~~rways. the: ' .. 
:. State amended the_ ch~ge to 'a ~c;t liability violation.~d<tti~ ·w~ held. · 

The· relevant ~a~ka Statute:p~Vi6es ·u,·fbllows: · 

Sec~· 't 6.os .871.. Protectioircf-fish and game. · 
~ • ' • o • • • •' ., ' ' • ' 'I ' • • ', \' • • ' 

.· . (a) .. T}?.~· . c6iltmisslo~a~r shall, · . in: . accordance . With AS.· 44.62: . . 
. (Adm.\Distrativ• P,oc~dure ,.Act)~_·_sp~c~ the v~rious river~~ Jakes. and.· . 

. ,; 'stream$ or parts''~Qf,;them tli~(are:.important for the spawning~ rearing; ()!', ' 

·migration:oran~aiomous_fish. . · , · .. ·. 

. (b) If. a· person or. SQV-~nt~l-age~cy· ·desires to construct- El .. 
hydrl~Uc preject, or , use~ ~iye,rt~ o.b.sttl\~ pollute~. Qr· chang~. the~·natur~l 
flow or bed of -:_specified river.- 1~e. or 'streatn, .. or._ to use,: wheel~~. 

·. '. :.tracked, or excayafiiig equjpmeiit or log~dragging_,equip111ent iri the bed.:ot' 
· -a. speQified riyerj .lake; qr_ stream, -tlle p¢r~on:or go:vemmental age11~Y. ·s~1aU 

' .·· notifY .. 1he commissioner . of this intei~~ion before·. -the. b~g~fu.lillg of: :t~e . 
constmction or, use. . . ' '. . ·, . ·. -,, . . ' 

· · Based on th.e ·tes~o~y .and ~vidence presented, ~e ~ourt, finds·. beyond ,a 

· reasonable· .doUbt fu~i Defendan,i._c~!1'e eng!-g~d in .co.n~b-uctiort df a s~Iid~fill .. 
· :: dock which' damaged riparian· ~~i~ .. at Danfels La}(e. withol~t n9tifyi~~- .tli~' 

. cDlilmiSsi~~t or ob~~:··~-pennJt. ···,Tlie;court'_ther~f~re.find·~·Defend~t .guilty· 

~ ~ftbe-~mor:oftense. ... · 

. ,.~ 
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Fi..ldings ofFaat · 

Virginia Litohfield·testified that shewot.ks for the.AJ,aska Departrnetlt ofFish attd 

Game~ She is the Area Manager for the Kenai . Peninsul.a Habitat Protection ·and -writes - · 

·permits fQr habitat alt~thlg activities under the authority· o'f Title 16 of ~he Alask~ 

Statutes. -.The -habitat .. that is protected includ~ waters, beds· an4 a$sociate(i areas 

important for maintaining populations of artadrbmous species.. High:. water h'i a ·lalcc is-
' '• ' 

basiQaliy where ~·e waternpnnally ~s~ Dani~ls· Lake ls_ specified as an· anadromous water 

body \lnd~r AS .1G~QS•S7l. 

On·S.eptem~er l3, 2012 Litchfield -received an anon)'mous e.~mail that work w~. 

being done ln Dannels Lake. -The anonymous reporter. gave a .location ·and . Litchfield · 

di~coveted that Cran~!:s propert~ \vas the closest to the ~orted · c.oll$tructiotl site. She 

· ... :lookedfor.a.p.ermit·butwas untl:iletoJ~~~ 9ne. LitChfield. eontaete<l Crane: and Jte come 

down to tg.e Rivet C~ntet.Jo _fill out a pennit _appJicati,Qn and· gave -~itchfield p~miission 

to go onto hiS property.~~ lo_ok at th~ e6nstructi~n .~at ha~.-~~dydccurre4~~ C~ane said 

· t11..at the work ·was: not ~~n-the lako~ There WQ O.' p~le-sUpported do.c~::tha~ had .-beei, there 

for ye~~ _:Aae;-tevi~$g :picture• tllat Cz:ane st1ow~ he~ ftc>~, ·hts. e~1lph911e, Li~qhfield 
.. told Cran~ bt th~ n~w dock:.did ·not.look iike'work that woUld be. allowed· and \Vent out 

·:_tQ. in~esti~e. She·-Qiscov~:-t .. tllere_w~·40 to.60-feet of-deStroyed rlpatiml_babitat 

~th sheet'plpng .in .~e water· $1d $1. QJi th~ .. l~d. sipe. ·N~tu~~l riparian 11a~itat had beet) 

desttoYed.·by the· ~t of.po\tQding plastip ~slleeting ditectly:bW) the w~tet• at tlie edge .of the 

lake. 

Bese_d· on her. obs¢rvati0lis Shc.-ap~ke.·w~th .'Crane' ()n ~~pten'iber 17, 20(2 and 

. requested: _that be tUscori.tin~e. the ~ork. The· ~onttal procedUre is for tne Departl)lent of· 
• ' • • - ' •• ' • ., • -. ,· c •• - • • • 

·Pish and :Game is to work ·with· ~&ftd owners to' repair damaged habitat~ Cran$ \t'ris not 

willing_,to. discontinue the work.. The-old: do~k on Cr~te's ptoperty\•10~14 ba~e been. 

allowed.· .While. ~~e:.believ,d·-ttmt:all the·Jlew W.ork wa~ abov~ llish wat~rt Li~hfield 
- . ' 

.-determined \7/hen She visited that i~ w~ not.". No .pennit.was eVer i~sued f~r the: work o.n 
th• n~~.dQck:th-t·.·erarie.was·in the. process of~ornpleting. · . 

-PhcSt~graplis w~· ~trad\lced ofJhe new·~~~k that Ciane was b"Uding~ . ~ii~hficlt( ·· 

emphasized that this· S~Cture WOUld not: haV5. be~· approved b,ec~tise.' it: .tOOk ~\yay· 
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. . 

· . riparian. habitat,· the. interface bctwe~n water ·and la11d tbat was important for fish. 

Vegetation in this .area 1s especially cimport~t ~or nf!W fish. "fhe. photos. supported 

'.Litchfie~d's testimony that. the piling WaS driven:·Qirectly ·hltO the lake. The b~~ or the 

lake was impacted. 

317 

. After Crane. indicated that he was not going. to pttll·out .the she_et'piling, Litchfield 

contacted the ~.askS. State Troopers and .wentb~ek. out to Cran:~'s premises w~tbrrooper · 

Kumfer in Octc;,ber •. It appeared that a~diti~nat'work-llad been performed Qn the doak 

including smoothing. in:. baekfill ·and capping ·dock edges ·off with .. wood. . . -~itchfield 

testified that :the. a4ditional. work wonid have neceas.arilt beeri done ·after Crane· was · 

. advi,ed that he needed a-p~t. 

Trooper KUmfer, a Wildli.fe troo~er, testified. th~t he learne~ of Ule ·-habitat 

vlolatlon.anci discussed.it with Litchfield on September rs, 2012 .. He·did-ll~t treat it as a 

· .pri_ority b~;·~~ t1ie damag~ had already b~~n done. KU11lfer V'!8s unable to investigate 

· ~J:tber until .OctOber 22, ije tried to· call Crane before the site viait but was unable to 

r~acb Cran~ who resided. in Anchorage, ·until after· the site Y,i.sit. Dudng tbe visil ~rooper 

Kumfer ·obs~ed a finish~ c1oek ~on$istirtg· of sheet piling and .graded backfiti inaterfa!. 

The doctc?s _edge appeared to g~. straight down into t}le. floor of th$ lake and creat-ed a 

pe~nsula·~ut ~to Daniels· Lake .. 

In .a recorded phone conY;ersation peiwceri:K~mferand ·Crane, .:crane was adamant 

that t1te work: was Qn his ~\vn, property and above the ordinary bigb~water n1ark~ Crane . 

believe~ that thO wo.rk w~ ttot in.~adrom9!J~ w~ter • 

.. · ·Cluii-les Ross testified tb~t lte. was a pile driver- ind that ,·he · beJp~d Ctaile · is 

Sepi~mber of-2012. He..Imevv that ~heJake was proteete(Vand drove ·ti1~ sbeet pilirtgs two· 
.f~ in fi;o~ theJ&ke. 'fhe>closest.he got to :the lake was ·s to 10 inches. Dondd Crane 

also: testified ~~t.nothing was driven into Pamels Lake. 

Legal Allalysis 
. . 

It is .not disputed th.at I)aniels :.i_ak~ has ~een . ~p"cifi~d as bnpQrtant for the 

sp~wning.,.realjng or niiption qfanadromQus·fish. The defense argues that because the 

S~te x:edu~ed the oharse. frOm ·a miSdemeanor to. a minor offense there is -nqthilig to 

litigate~ ~ore speciticaUy ·r.he D~fendant -wa$ onginatly charged with· Vioiltting_ AS 

3 
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.1G.OS.87l(b)·and, once ft\js charge. was dismissed, there was no permitting requiremeilt in 

5 AAC 95 that the Defendant·can be charged with violating. 

This argument fails becaUse s AAC :95.011 (b) adopts·. the pennit application 

· pt·ooedures of AS 16.05.871 by ·reference. S AAC 95.902 provides.that·"A .person who 

. violates a proviSion o~this chapter is strictly liable.•• The State's dect:Sion to p'Lil'Sl.te this 

case as a 111inor offe~s.~ rather ~ari a misdemeanor delete(l the mens rett r~quiren1ent 

·which wou~d be required if the offense were pursued as a nlisdemelt1or. 

The I>efelidant also argues :that the State did not prove whete the ordbiary· high­

water rn~~ :was ·in Danieis Lake. Crane did all of th(f work on his o\vn property and 

. above the or4fnary higb· water ll12rk~ Because .Crane's WQrk was done 011 his prop~rly it 

did .not' interfere 'with an anadromous waterway. The defel'lSe· coa\tClld$ tbat the water 

seet\ in the pilhlgs clearly seeped or swelle(i up from the ·gromtd. 

The S~ate cpun~ · arguing that the evidence esta.blislled that Crane consfructed 

. below the mean bigh-wat~r muJs:. 'The building:qfthe dock necessit~ted the invasion 'and 
" . ' . 

~ltcratioii'of.the bed of.D~els. Uk~·and ·resulted irt a simlific~t destructio11 of~J])lUian 

4!7 

habitat.. Sin9c Daniels :Lake ~S· a lake speoified l>y the Departmet'lt of Fish and dame as 

being a lake important for the spawning rearing or migration · .. of anadroinous fish, 

Defendant did \lS.e, divert, obSittt~t~ pollute or change tlle natural -flow- or bed of".banieJs 

Lake. without first properly notifymg the Dep~tment ofFi~h and Qart1e a1td. therefore _ 

Defend~t is. guilty as charged. 

The eoutt find& tha~ Litohfieldfs testimony w~ c~dible. H~r te~timony ~nd the 

sur;porting photographs establish that the solitl•~ll dock c9-nstructed by Crane d~s•l'oye~ -

riparian ll~bit~t. 'rho sh~et pilin,g .. was .. driven· into standing ·water and not into dry land. 

TrOoper Kumf•'s observations were consistent with what was· o~set"V.ed by Litchfl.eld. 

The I;>efendant and Charles Ross·testitied_ tli~t,·they believed that the work was n~t done· 

in, the lake· bedi Since the State proceeded. on a strict liability theory. proof of mims ree~ 

was not required. Tho testimony of Litchfield ll.tld K\Unfer and the photos proved that the 

Defendant · engaged. ·~ . the building of !!:' _ ·s.oJid .. fill dock without notifyi~g the 

commiSsioner of liis · intentions befOre, beaiririing_ consU\lcti~n. No . perinit · w~fs cWet 

obtalned; 

4 
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Conclusion 

Tho St,ate has proved beyond a. reasonable doubt that the Defendant is guilty of 

theminoi'offensecharged. Sentencingis.setfor ])e.c.. JJ 2013 at Jl ~·hJ 
DATED in Kcoei, Alaska, this 24th clay oflj;J=boi• ~~~.<..'\U}n -~-'1,~ 9'ct-•~r~~~s: ·z . 

Sharon Dlsley 
District Court Judge. 

s 




