Kenai Penins' 'la Borough
Planning C D>artr 1t

MEMORANDUM
TO: Kelly Cooper, Assembly President
Kenai Peninsula Borough Assembly Members
FROM: Marcus A. Mueller, Interim Planning Director
DATE: May 14, 2020
RE: Vacate a portion of Fritz Creek Drive right-of-way adjacent to Tract E, Fritz Creek

Acres Addition Tract D & E (HM 78-105) and adjacent to Lot 2, Carl Baier Tract A
Weber 1981 Subdivision (HM 82-10) as dedicated on Fritz Creek Acres (HM 78-
105) and Fritz Creek Acres No. 4 (HM 2007-122) and the 66-foot wide section line
easement located within the portion of Fritz Creek Valley Drive right-of-way
petitioned for vacation per the submittal application. The right-of-way and section
line easement being vacated are partially developed and located within the NW1/4
SW1/4 of Section 28, and the NE1/4 SE1/4 of Section 29, Township 5 South, Range
12 West, Seward Meridian, Alaska, within the Kenai Peninsula Borough. KPB File
2020-035V. Petitioners: Terri Bramel Trust of Anchorage, AK

In accordance with AS 29.40.140, no vacation of a Borough right-of-way and/or easement may be
made without the consent of the Borough Assembly.

During their regularly scheduled meeting of May 11, 2020, the Kenai Peninsula Borough Planning
Commission granted approval to the proposed right-of-way vacation by unanimous consent
based on the means of evaluating public necessity established by KPB 20.70. This petition is being
sent to you for your consideration and action.

Draft, unapproved minutes of the pertinent portion of the meeting and other related materials

are attached.

May 11, 2020 Planning Commission Draft Meeting Minutes
May 11, 2020 Agenda Item E2 Packet Materials















E. Public Heal ngs

2. Vacate a portion of Fritz Creek Valley Drive
right-of-way adjacent to Tract E and a portion
of the 66-foot wide section line easement
located associated with Fritz Creek Acres
Addition Tracts D & E (HM 78-105) NW1/4
SW1/4 Sec 28 and the NE1/4 SE1/4 Section
29, T5S, R12W, Seward Meridian, AK; KPB
File 2020-035; Petitioner: Terri Bramel Trust
of Anchorage, AK



PUBLIC HEAR GS

~

2. Vacate a portion of Fritz Creek Drive right-of-way adjacent to Tract E, Fritz Creek Acres Addition
Tract D & E (HM 78-105) and adjacent to Lot 2, Carl Baier Tract A Weber 1981 Subdivision (HM
82-10) as dedicated on Fritz Creek Acres (HM 78-105) and Fritz Creek Acres No. 4 (HM 2007-122)
and the 66-foot wide section line easen it located within the portion of Fritz Creek Valley Drive
right-of-way petitioned for vacation per the submittal application. The right-of-way and section line
easement being vacate are partially developed and located within the NW1/4 SW1/4 of Section 28,
and the NE1/4 £~ "/4 of Section 29, Township 5 South, Range 12 West, Seward Meridian, Alaska,
within the Kenai Peninsula Borough. KPB File 2020-035V.

STAFF REPORT PC Meeting: May 11, 2020

Purpose as stated in petition: The existing road has been substantially in the same location since before
any of the right-of-way dedications of Clark Road (now known as Fritz Creek Valley ~ ive) | Fritz Creek
Acres (Plat HM 77-37). The house shown on the exhibit predates the right-of-way dedication on Fritz Creek
Acres Addition Tracts D & E (Plat HM 78-105), per the owner's records. The exact dates are a bit unclear
but the owner things the house was built in the 1960’s and was purchased in about 1975. The owner does
not know why or how the right-of-way was dedicated over the existing house. The current owner, Terri
Bramel Tr  and her late husband have owned this house since 1975. The owner would like to sell the
property and wishes to preserve the customary use of the property for any new owners without the
previously dedicated right-of-way interfering. This vacation will allow the current and future owners of Tract
E to use the property as it has long been used.

Petitioners: Terri Bramel Trust of Anchorage, AK

Notification: Public notice appeared in the April 30, 2020 issue of the Homer News as a separate ad. The
public hearing notice was published in the May 7, 2020 issue of the Homer News as part of the
Commission’s tentative agenda.

Ten certified mailings were sent to owners of property within 300 feet of the proposed vacation. One receipt
had been returned when the staff report was prepared.

Public hearing notices were sent by regular mail to four owners within 600 feet of the proposed vacation.
Twenty public hearing notices were emailed to agencies and interested parties.
Public hearing notices were made available to five KPB staff/Departments via a shared database.

Notices were mailed to the Homer Post Office and Homer Community Library with a request to be posted
in public locations.

The notice and maps were posted on the Borough bulletin board and Planning Department public hearing
notice web site.

Comments Received:

ACS: Reviewed and requests a 10’ public utility easement centered on existing buried copper cable owned
by ACS.

ENSTAR: Reviewed, no comments, recommendations or objections.

Homer Electric Association: Reviewed, no comments.
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KPB Addressing: 38802 Fritz Creek Valley Dr. will be retained on existing Tract E. Existing Street Names
are correct.

KPB Planning: No material site or local option zone issues.
KPB River Center: Not within a flood hazard area or habitat protection district.

KPB Roads Department: The preliminary plat allows enough right-of-way for the existing road and KPB
right-of-way standard. Would note that the home has been built on a section line easement.

Kachemak Bay Advisory Planning Commission: Is currently inactive.
State Parks: No comments.

Staff Discussion:  Tract E of Fritz Creek Acres (Plat HM 78-105), dedicated the portion of Fritz Creek
Valley Drive (formerly Clark Road) that is being petitioned to be vacated. Per the applicant, this portion of
the right-of-way was dedicated through the house that has been on the property prior to the right-of-way
dedication. A portion of right of way being petitioned to vacated was dedicated by Lot 1 of Fritz Creek Acres
No. 4 (Plat HM 2007-122).

AS 29.40.160 — Title to vacated area, states that when right of way is vacated, original boundary lines shall
be adhered to so that the vacated right-of-way should return to the original lots from which it was taken.
Following this statute will result in a small remnant parcel for Lot 2A-1, Fritz Creek Acres No. 4 that will be
separated from the larger portion of the lot by Fritz Creek Valley Drive. Staff recommends that the
petitioners work with the owner of Lot 2A-1. The owner of Lot 2A-1 will need to sign stating they agree to
the plat showing that small portion of vacated right of way being added to Tract E, Fritz Creek Acres. Also,
after the plat is recorded the owner of Lot 2A-1 will need to complete a quit claim deed transferring any
interest the owner of Lot 2A-1 has in the vacated portion of Fritz Creek Valley Drive to the owner of Tract
E.

A plat has not been submitted at this time. If approved, a plat will need to be submitted to finalize the
proposed right-of-way vacation.

The petitioner is also requesting to vacate the section line easement that lies within the area of the proposed
right-of-way vacation.

If approved, a section line easement vacation (SLEV) plat will finalize the proposed section line easement
vacation. The SLEV Plat has not been submitted at the time the staff report was prepared.

KPB 20.70 - Vacation Requirements.
Platting staff comments: Staff reviewed the vacation and all the items required by 20.70 were met, unless
otherwise noted below:

20.70.050. Petition—Information required.

20.70.130. Vacation plat—Preparation, approval and recording. Upon approval of the vacation request by
the planning commission and no veto by the city council or assembly, the applicant shall have a surveyor
prepare and submit a plat including the entire area approved for vacation in conformance with KPB
20.10.080. Only the area approved for vacation by the assembly or council may be included on the plat.
The final plat must be recorded within one year of the vacation consent in KPB 20.70.110.

Platting Staff Comments: Neither a Plat finalizing the right-of-way vacation or a Section Line Easement
Vacation plat has not been submitted at this time.

Staff recommendation: Submit a right of way vacation plat and/or a Section Line Easement Vacation plat
for KPB review as well as submittal to AK DNR survey section if applicable.
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20.70.150. Title to vacated area.

A. The title to the street or other public area vacated on a plat attaches to the lot or lands bor¢  ing
on the area in equal proportions, except that if the area was originally dedicated by difterent
persons, original boundary lines shall be adhered to so that the street area which lies on one side
of the boundary line shall attach to the abutting property on that side, and the street area which lies
on the other side of the boundary line shall attach to the property on that side. The portion of a
vacated street which lies within the limits of a platted addition attaches to the lots of the platted
addition bordering on the area. If a public square is vacated, the title to it vests in the city if it lies
within the city and to the borough if it lies within the borough outside a city. If the property vacated
is a lot or tract, title vests in the rightful owner.

Platting Staff Comments: This action will create a small remnant lot due to Fritz Creek Valley Drive.

Staff recommendation: If the remnant is to be added to Tract E Fritz Creek Acres Addition of Tracts D &

E the plat shall be signed by the owner of Lot 2A-1 Fritz Creek Acres No.

20.70.170. Vehicular Access. The planning commission shall not approve the vacation of a right-of-way
unless an equal or superior right-of-way for vehicular access exists or will be provided in exchange. Where
two or more access points are necessary for large vacant or semi-vacant areas of land, the commission
shall consider del 'y, use, projected development, and maintain sufficient rights-of-way to serve potential
use.

Platting Staff Comments: Dedications through the years have provide right-of-way where the road is built.
The vacation of this portion will not change, or prohibit, access for surrounding properties. The road along
the area to be vacated will remain a 60-foot wide right-of-way.

20.70.180. Other access. Other lawful uses that exist or are feasible for the right-of-way shalll  :onsidered
when evaluating a vacation request. When such uses exist or could exist within rights-of-way which are not
suited for general road use, the commission shall not approve the vacation request, unless it can be
demonstrated that equal or superior access is or will be available. The planning commission shall consider
whether alternate uses present public safety issues which support approval of the vacation.

Platting Staff Comments: The road will remain a 60-foot wide right-of-way along the area to be vacated.
Any other access needs can be done using the existing dedicated right-of-way.

20.70.190. Utility provisions. All existing and future utility requirements shall be considered when evaluating
a vacation request. Rights-of-way which are utilized by  public utility or which logically would be required
by a public utility shall not be vacated, unless it can be demonstrated that equal or superior access is or will
be available. Where an easement would satisfactorily serve the utility interests, and no other public need
for the right-of-way exists, the commission may approve the vacation and require that a public utility
easement be granted in place of the right-of-way.

Platting Staff Comments: Comments from utility providers were not available with staff report was written.
Staff recommendation: Comply with 20.70.190.

20.30.220. Section line easement vacations. Section line easement vacation petitions must comply with
the requirements of KPB 20.70.040, 20.70.050 and 20.70.060. A fee is required in compliance with KPB
20.70.060. Public hearing and notice must comply with the requirements of KPB 20.70.070, 20.70.080,
20.70.100, 20.70.110 and 20.70.120. The mail notice required in KPB 20.70.090 may be by regular mail.
1 i on on the planning commission agenda, advertic | once in local papers, posted in public areas
and on the borough website prior to the meeting will satisty the publishing requirements. The petitioner is
responsible for all submittals required by the State of Alaska Department of Natural Resources (DNR) in
compliance with their procedures. The petition must be reviewed and approved by the planning commission
but final authority for approval and platting of the vacation rests with DNR. The petitioner is responsible for
coordination with DNR and submittals to DNR.

Platting Staff Comments: A SLEV plat has not been submitted to KPB Planning Department,

Staff recommendation: Submittal of a SLEV plat to the KPB Planning Department and the State of AK
DNR — Survey Section.
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STAFF RECOMMENDATION: Based on the above means of evaluating public necessity established by
KPB 20.70, the merits of the proposed vacations, and staff comments, staff recommends approval of the
vacations as petitioned, subject to:

Consent by KPB Assembly.

Compliance with the requirements for preliminary plats per Chapter 20 of the KPB Code.

Grant utility easements requested by utility providers.

Submittal of a final plat within a timeframe such that the right of way vacation plat can be recorded
within one year of vacation consent (KPB 20.70.130).

5. Submittal of a final plat within a timeframe such that the section line easement vacation plat can be
recorded within four years of section line easement vacation approval (KPB 20.25.110).

PN =

KPB 20.70.110:
A vacation of a street right-of-way, public area, or public easement within the borough outside of
the limits of cities may not be made without the consent of the borough assembly.

The assembly shall have 30 calendar days from the date of approval in which to veto the planning
commission decision. If no veto is received by the planning director within the specified period, the
borough shall be considered to have given consent to the vacation.

KPB 20.70.120:

A. Denial of a vacation petition is a final act for which no further consideration shall be given
by the Kenai Peninsula Borough.
B. Upon denial by the planning commission, no reapplication or petition concerning the same

vacation may be filed within one calendar year of the date of the final denial action except
in the case where new evidence or circumstances exist that were not available or present
when the original petition was filed.

KPB 20.70.130:
THE FINAL PLAT MUST BE RECORDED WITHIN ONE YEAR OF THE VACATION CONSENT IN KPB
20.70.110.

END OF STAFF REPORT
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