
To whom it may concern: 

The Kenai Peninsula Aggregate and Contractors Association does not support ordinance 2021-41. We 
feel that it is flawed in many ways, and in some respects, impossible to follow. 

  The lack of all information or slanted information in the whereas is misleading. The use of Changing 
Climate has nothing to do with material extraction nor is scientifically proven without a doubt. The lack of 
mention that this exact document other than its previous designation of 2019-30 mayor substitute, was 
voted down, reconsidered, then voted down again, is important to note. 

  We feel the creation of this document was not done in a fair, well educated, and well represented way. 
The Material Site Work Group was formed using 8 members, and only 2 from the industry it would 
regulate. A 6 to 2 vote was all too common, as the majority of its members had limited experience if any 
at all. This ultimately created an ordinance that no one could support. That being said, we feel if such 
document should be created, this ordinance should not be considered as a guide whatsoever, as it would 
be counterproductive. Our reasoning is stated below. 

 The use of aesthetics, view, unsightliness, or any term that insinuates regulating view shed rights is not 
a power afforded to the KPB. After many hours of research, we have found that there are only 3 ways 
view shed rights have been regulated or transferred in the USA. The federal government regulates view 
shed on federal land containing historical sites and parks. Local first-class governments have zoning 
power. Some local governments have regulated through zoning, view shed rights over large zones 
containing all parcels of land within. There is no precedent of any government regulating view shed on 
singular parcels of land pertaining to one industry. The KPB is a second-class government with no zoning 
power. Last, we have found some instances where view shed rights have been transferred in the private 
sector through purchase. 

 This ordinance was founded by its initial goals. Those goals contained view shed language and 
concerns. Therefore, the ordinance was given wrong direction from its inception. All language concerning 
view must be stricken from its contents. 

 The definition of “disturbed” should not include “stockpiles” as it is used in 21.29.060 (b). The intent of 
reclamation is to put the land back to a suitable condition after operations have ceased. If operations 
have truly ceased, and the land has been put back to a suitable condition, there will be no stockpiles. 

 Eliminating the term “exhausted” was counterproductive in the intent of the original use of the land. 

 The definition of “haul route” and its use in the ordinance is unfairly singling out one industry as many 
others haul commercially in the KPB. Also, we are already regulated by KPB 21.29.050 (8), KPB 
14.40.175, and subject to KPB 14.40. 

 The definition of “vicinity” is too broad and can give other residents not effected by operations by 
geographic and topographic locations the ability to diminish operations such as processing. Adjacent was 
a better term used. 
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  21.29.030 (8) is already regulated by the federal government through SWPPP plans. This is unneeded, 
and a further burden to the KPB and the operator. 

  21.29.030 (9) (f) the timeframe from May to December does not coincide with construction season. 
Many bids come out before May for the upcoming season and a contractor will have to speculate and 
possibly apply for a permit before bidding a project. This will only burden the public to unnecessary costs 
and safety by denying the opportunity to obtain a close source of material. 

  21.29.040 (a) (3,4,5) the definition of “minimizes” and the inclusion of “protects against” is an 
unobtainable condition. “Minimizes” allowed the operator the ability to mitigate the situation. “Protects 
against” insinuates the absolute disbursements of, and is an impossible and unfair condition. It also 
contradicts other conditions levied in this ordinance. (3) is impossible as written, as dust moves naturally. 
It is not only unfair, because everyone creates dust, such as a parking lot on a windy day, or a 
homeowner mowing their lawn, but impossible to comply to because one particle across the property line 
defies the law. (4) is already regulated by the federal government agency MSHA. This is a further burden 
on the KPB and the operator. (5) is unlawful for the KPB to regulate as it insinuates the taking of view 
shed rights and the KPB is a second-class government with no zoning power. 

  (8) also includes the term “protects against” and is an impossible condition. As soon as an operator uses 
a public road to travel, they will impact traffic just by their presence. We have the right to travel by federal 
law, 5th amendment to the U.S. constitution. 

  21.29.050 (2) we feel the changes in the buffer zones were negotiated on incorrect information by KPB 
staff. Our representatives were misinformed as well as the rest of the MSWG and public as to the current 
distance and application of buffers conditioned to the applicant. As we read the current law, you may 
impose a combination of buffer requirements on an application, but only one in any geographical location. 
“Stacking” is prohibited. For instance, you may have a 50ft natural vegetative buffer on the north border 
and a minimum 6ft fence on the west, and a minimum 6ft berm on the east, but not all on one border. The 
word “or” in (2) (a) supports that. The KPB has already misused this law by asking for or requiring 
operators to comply with “stacking”. We feel the MSWG and the public did not receive the correct data to 
make an informed decision or to give public comment. A 100ft maximum buffer is an unnecessary burden 
to the applicant as it locks up a rare and high demanded commodity. 

 (2) (b) is in conflict with other conditions such as noise and undisturbed natural vegetation. How can we 
remove and replace material near or on the border of our site with heavy machinery if we cannot make 
noise, dust, or disturb vegetation? 

  (3) the use of “vicinity” is too broad. A property over a large hill, across a forest, on another road, may 
affect the use of processing even though they cannot see, hear, or be troubled in any way. 

  (4) we feel that the changes from 2 vertical ft. to 4ft is unnecessary. We don’t feel the MSWG was really 
given the option to go the other way and scientific data to make an informed decision. To our knowledge, 
there has been no conflict proven in the KPB with a 2ft separation. Many sites in Alaska mine in the water 
table. Some right here in the KPB. There is no precedent to support the taking of 2ft of resources away 
from an operator. We feel this section could have been abolished in its entirety and section (5) is 
sufficient. 

  (6) Again, we feel this is a product of lack of scientific data and there is no precedence to support the 
taking of 100ft of horizontal distance. State mining law is very different and allows for a much closer 
distance. 

  (17) this is also conceived by lack of scientific knowledge. Also, we are already regulated by the federal 
agency MSHA. This should be abolished in its entirety. 



 
 

  (18) this is unfairly enforcing a regulation on one industry. The KPB doesn’t want to get involved in the 
type of safety equipment used. If an accident occurred, the KPB could be held liable. Also, we cannot 
control other possible members of the industry from outside the KPB who may not have these devices 
and come here to work for the season. 

  (19) this is unfair to the operator as we have the right to travel on any road. The possible burden to an 
operator could be massive because of topography and diminish the opportunity to access resources. 

  (20) this is unfair to the industry. We already supply dust suppression as good neighbors and stewards 
of the land. This is singling out one industry as almost all industries on the KPB are involved with a heavy 
truck creating dust on a road at some point. School busses create the same dust. 

  (21) Again, already regulated by federal SWPPP plans. 

  (22) unnecessary. Mining in the water table is common throughout Alaska. 

  21.29.060 (b) the use of “disturbed” includes basically, the whole site, including stockpiles. This is 
unrealistic. If there was more industry input, the MSWG would know that in general, the geology on the 
KPB is quite scarce of suitable topsoil. Every time you move it, you lose some. If we constantly reclamate 
our sites, we won’t have the material to finish the job. Also, this doesn’t have the provisions for other uses 
of the site such as a commercial property or parking lot needing no reclamation. The bonding requirement 
is also an undue burden as the State requires only $750. 

  21.29.120 (c) we feel this is unjust to current operators. While to all it is reneging on the deal they 
agreed to at time of origin, some PEU’s aren’t required to submit a reclamation plan with the state and 
have no way of complying. This is just a way for government to not hold up their end of a deal struck with 
a citizen and harass them. It is not very becoming of the KPB to do so. 

  So, as you can see, the Kenai Peninsula Aggregate and Contractors Association and its members, 
families, and dependents, can find inconsistencies and faults in almost every aspect of this ordinance. It 
is inconsistent with industry standards, lacks scientific merit, isn’t in harmony with other government 
agencies such as MSHA, OSHA, and DEC. This ordinance lacks an avenue for operators to complete 
discovery and reclamation that coincides with best management practices. In many areas it is based on 
false or inconsistent fact and overreach of regulatory power. Such as viewshed rights and wetland 
mapping. We consider this document as a form of a taking without just compensation and a form of 
zoning to a specific industry. We urge you to vote no on 2021-41 to save us all the conflict and burden it 
will surely cause.  

  Thank you for your consideration, Ed Martin III, President, KPACA. 

 



Submitted by: Hans Bilben01/16/2022 Ordinance 2021-41



Turner, Michele 

From: Blankenship, Johni 
Sent: 
To: 

Tuesday, January 18, 2022 4:23 PM 
Turner, Michele 

Subject: FW: <EXTERNAL-SENDER>Please provide to the Assembly for tonight's meeting on Ord. 
2021-14 . 

From: K, E, & E Martin <keeconstructionllc@yahoo.com> 
Sent: Tuesday, January 18, 2022 4:02 PM 
To: Blankenship, Johni <JBlankenship@kpb.us> 
Subject: <EXTERNAL-SENDER>Please provide to the Assembly for tonight's meeting on Ord. 2021-14 

CAUTION:This email originated from outside of the KPB system. Please use caution when responding or providing 
information. Do not click on links or open attachments unless you recognize the sender, know the content is safe and 
were expecting the communication. 

To all it may concern: 
Below is a Opinion of Jim Valenine of Reno ,NV Posted last Sunday Jan.16th in the "Nevada Appeal" News 

paper serving Carson City, NV I could not better put one's Rights to Private Property & the Constitutional 
Rights of Ownership & Due Process unobstructed by Government or anyone else! 

Please review all Whereas's for facts & truth before considering any Therefore(s) that don't meet constitutional 
muster! 
This second Class Borough shouldn't legislate ZONING without the power to do so & then only if a" taking is 
warranted " for a public good , then be prepared to pay just compensation . As I have told several Assembly 
members "Have the courage" to introduce new Zoning Powers for a vote of the people of this Borough. 
Otherwise this appears as a" BACK DOOR "way to those means. Ed Martin Jr., 702 Lawton Drive, Kenai, 
Ak 

The Fifth Amendment of the U.S. Constitution includes a provision known as the Takings Clause, which states 
that "private property (shall not) be taken for public use, without just compensation." 
This is a very important component of our Constitution that effects all property owners. Some governmental 
agencies in recent years have implemented laws, rules, policies and procedures that have impacted the quiet 
enjoyment of the property and the owner's use of the property which is, in fact, an uncompensated taking. More 
are being proposed as efforts to redistribute wealth become more commonplace. These often include giving 
rights to tenants that are adverse to the interest of the property owner with no compensation for their loss(es). 
Richard B. Sanders, Washington State Supreme Court justice, wrote a treatise about the "Fifth Amendment" 
wherein he wrote, "Our State, and most other states, define property in an extremely broad sense." He 
continued, "Property in a thing consists not merely in its ownership and possession, but in the unrestricted right 
of use, enjoyment, and disposal. Anything which destroys any of the elements of property, to that extent, 
destroys the property itself. The substantial value of property lies in its use. If the right of use be denied, the 
value of the property is annihilated and ownership is rendered a barren right." 
Two more statements we find relevant: Founding Father John Adams, "The moment the idea is admitted into 
society that property is not as sacred as the law of God, and that there is not a force of law and public justice to 
protect it, anarchy and tyranny commence:.:• 
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From Nevada's own Wayne Hage, property rights activist, "If you don't have the right to own and control 
property then you are property." 
It is so important to those ofus living in the free world environment of the United States to understand that you 
can own real estate and you cart enjoy all of the components of the bundle ofrights ofreal estate ownership, as 
long as you don't willingly, or unwillingly, let them take them from you. 
The bundle of rights affords the owner the right of possession, the right of control, the right of exclusion, the 
right of enjoyment and the right of disposition. We take it for granted that we have this with our property 
ownership because of the Fifth Amendment, but like all of the freedoms we enjoy in these United States, we 
must work to protect them . 
. [ One must be diligent in protecting private property rights for all of us. 
If you willingly allow a governing body to make a change that adversely affects you, then you cannot claim an 
uncompensated taking. If a body such as a Local Planning Commission makes changes to which you don't 
agree that have a negative impact on your, your use of your property and ultimately the value of your property, 
then you may be the victim of a Fifth Amendment breach.] Other factors can come into play so it is best to do 
your best to avoid such actions gaining any traction. 
Don't let others push their agenda to your detriment. Your real property is yours, yours to do what you want 
with, not what you are told to do with it. That's why you bought it and that's why others still aspire to 
experience the American dream of home ownership without it being given to them. 

KEE Construction, LLC 
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 P.O. Box 468 Soldotna, Alaska 99669 (907) 283-4218 Fax (907) 283-3265 
  Email ginadebar@mclanecg.com 
 

DATE:   January 19, 2022 
 
TO:  KPB Assembly Members 
 
SUBJECT:  KPB 2021-41 Version 1  

Material Site Permits, Applications, Conditions and Procedures 
 
RE:  Assembly Mtg January 18th Testimony 
 
I was asked by multiple Assembly Members to discuss or provide my testimony regarding KPB2021-41 V1. 
Below are the talking points that brought I prepared prior to the Assembly meeting. Not all this 
information was included in my testimony due to time constraints and/or the climate of the chambers. 
 
21.29.030.A.9 (Application Requirements) 
Requiring that the site plan be prepared by a licensed surveyor is outside the Surveyors’ area of work. 
Surveyors don’t offer site development plan services. The portion of the application that should require a 
licensed and registered surveyor should be limited to the boundary survey, encumbrances, location and 
elevation of test holes, adjacent well locations, and location of water bodies. Essentially, a property as-
built and boundary survey.  
 
If KPB wants to require a professional to prepare the CLUP site development plan, then the ordinance 
should specify that a licensed Civil Engineer prepare the remainder of the required items.  
 
The ordinance should require that site elevations (including those of test holes and groundwater) tie to a 
published datum or benchmark. Otherwise, each site may reference an assumed elevation and not a real-
world elevation.  
 
21.29.030.A.9(m) says ‘field verification shall include staking the boundary of the parcel as sequentially 
visible intervals’. This conflicts with 21.29.050.A.1 which says ‘stakes shall be in place prior to the issuance 
of the permit’. It is my recommendation that staking the parcel should be part of the field verification 
process otherwise prior to application.  
 
21.29.050.A (Permit Conditions) 
 
21.29.050.A.2. Buffer Zones. I caution the Assembly on continuing to increase buffer width requirements 
without granting the Applicant a means to extract the material that is under or within the buffer zone. 
Gravel is a commodity that is utilized by all and will continue to be so. By providing the mechanisms for a 
material site to responsibly extract as much gravel as possible from said site, there becomes less need for 
additional material sites. 
 
21.29.050.A.6 Waterbodies. The US Army Corps of Engineers no longer has jurisdiction on wetlands that 
are not connected to Waters of the US. Waterbody setbacks should not apply to these isolated wetlands. 
These isolated wetlands are often ideal locations of peat mining and often have marketable sand or gravel 
beneath the peat. 
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21.29.050.A.21 Groundwater Elevation. Recommend adding that the groundwater monitoring tube be 
installed when excavation is within 10’ or such of the groundwater elevation. Many of the area material 
sites exceed 20’ of usable material and installing a monitoring tube to this depth is a major undertaking. 
As an example, installing a 25’ deep monitoring tube would require an excavation of approximately 2,500 
SF hole to gain that depth utilizing traditional excavation equipment. 
 
21.29.050.A.13. Other Permits. Alaska Department of Natural Resources (Division of Land and Water) 
should be added to this list.  
 
21.29.060 Reclamation Plan. ADNR updated their requirements for Material Sales Reclamation Plans in 
June 2021. This should be reviewed in context to KPB’s reclamation requirements. ADNR has set per-acre 
bond amount at $750/acre. ADNR allows for an operator to post bond with another government agency 
as allowed by a cooperative management agreement between that agency and ADNR Division of Land 
and Water. Does the Borough have a cooperative management agreement with ADNR? Otherwise, there 
is the potential for material site operators to have to ‘double-bond’ for reclamation.  
 
Please feel free to contact me if you have any questions or comments. 
 
Sincerely,  

 
Gina DeBardelaben, P.E. 
Vice President 
McLane Consulting, Inc. 
 

 


