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MEMORANDUM 

MIKE NAVARRE 
BOROUGH MAYOR 

TO: Dale Bagley, Assembly President 
Members, Kenai Peninsula Borough Assembly 

THRU: Mike Navarre, Mayor 

FROM: Elizabeth Leduc, Assistant Borough Attome~ 

DATE: May 7, 2015 

SUBJECT: Sectional analysis of Ordinance 2015-12, An Ordinance Amending KPB Chapter 
5.35, Regarding Utility Special Assessment Districts 

Ordinance 2015-12 presents a significant revision of the utility special assessment district 
(USAD) code. This sectional analysis is intended to provide you with an explanation of 
substantive changes to aid your review of the proposed amendments. Those sections that have 
only been amended to clean up confusing language or otherwise have non-substantive changes 
are not included here. 

KPB 5.35.020. Additional language explicitly states that USAD process .cannot be used to fund 
private service connections. 

KPB 5.35.030. Numerous changes have been made to this section to streamline the boundary 
approval process and to reflect current practice. 

• 5.35.030(A)(l). Adds a requirement that the sponsor must submit a written application to 
start the process, similar to the RIAD process. The application is brief (1-2 pages); it is 
intended to create a written record of the request and clear guidance to the special 
assessment coordinator to move forward with the project. 

• 5.35.030(A)(2). Adds some specific guidance for determining whether a boundary is 
improper. Reference to "inappropriate" boundaries is removed, as this is difficult to 
define or describe. 

• 5.35.030(A)(3 - 5). These subsections reference current practice of obtaining approval 
and estimate from theutility company at this early stage of the process. 

• 5.35.030(C). New requirement for sponsor to provide written notice of their intent to 
proceed with the USAD process. This is intended to create a record of the sponsor's 
request, and to trigger the next stages of the process, all of which are time-intensive for 
~dministrative staff. . 

• S.35.030(D). This section changes the timing of the submission of filing fee, and the 
amount. The amendment requires the filing fee to be paid at the time the sponsor provides 
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notice to proceed, as a considerable amotint <;>f work is putin by borough staff upon 
receiving this notice. The assembly will need to update KPBchapterJ.26 to incorporate 
this filing fee. A resolution amending the fee schedUle is expected to b~ submitted to the 
asSembly on J~e 16,2915. 

• 5.35.030(E)•Contains several Updates: . ... . .... .. . 
• Shifts responsibility for providing notice from the. clerk's office· to the assessing . 

department, ,as in current practice the special asses~tnent ~oordinaior handles all 
contacts with the sponsor and prepares all matt;:rials related to the· propos.ed 
project. . · . . · . .· .· · . .. . · ·.. . · . 

. • This section also . clarifies the, language regarding .·any ·. ~fforts to . replat. parcels 
within the ·district so that the USAD arid RIAD codes rely on. the same language.·· .. 

• .. Because the proposed arrtenchnents shift responsibility for· the initial ·approval of 
. the project from· an assembly function. to a11. rulmitiistrative·•· functio1:1, 

5.35'.0jO(E)(5) provides a formal opportunity for property owners to provide 
. corriments about the proposed district for the mayor's.ct:msideration. ·. · 

• 5.35.030(F). Clarities that the sponsor must obtain approval for any thauges to the .· 
district poundaries usinirthe process described in 5.35.030. This is intended to allow the 
utility ~ompauy to review the proposed changes arid_td:adjust the estimate ifnecessary, 
and to ens\ffe that updated notices must be issued to a±Iected property owners. . 
. :, .. . . ·.. . 

. KPB 5~35.060. Atnended such that the mayor is allowed, but notrequired to~ adopt regulations·: .•. 
. . .. .' ;. . . . . 

. . . . .. . ' 

:raiD 5.35.070. Ccmtains severlilupdates: 
. . . . 

• 5.35.070(A). Limits special assessments to properties that are directly benefitted by the 
project. Existing code atrows indirect benefits, which ate difficult to define, p6tentially 

. unfair to property O\Wers; jffid quite subjective. . "Directly benefitted" is defined in 
5.35.190; . . . . . 

• 5.35.070(C). Inc.reases the assessment lien limit to 50 percent of the fair market value .of 
the property. The•existing21 percent lien limitwasadopted futhe 199Qs arid was related 

. to batik finaricink • Today; tht::: ·borough finances. all US ADs. The.· proposed· a.ntendnient. 
bases the calculation of the lien limit on actual value ofthe property, rather than valt1e of . 

. .. property' plus the .. value of. improvement, as the value. of the . improvement cannot be . 
· accrirately estiinated'; .. A lien.limit of 50 pe.rcentwas chosen to ensme thatthe·borough 
. 'would. be able to. collect the. full amount of the . assessment if a parcel w~ foreclosed 
· upon; ·.this recognJ~es tllat there are costs associated With foreclosure an4 redemption. 

SubseCtion l provides. an option to pre-pay the estimated. cost of the assessment so that a . 
parcel may meet the 50 pe~cent lie11limit restriction. · 

• 5.35.070(D). Clarifies how and when· the borough will determine if there are too many 
parcels delinquent in their.tax payrrients; Provides a deadline for payment so as to 
remove restriCtion on. USAD folmation. . 

.. . . 
I ' • ' 

KPB. 5.35~090. Removes reference to the term "lots'" and instead refers only to parcels as this is 
thebasisforall·special assessments, This change was made consistentlythroughout:the chapter . 

. KpB S.35i05~ Thi~ section was SUQStantially modified to require a~istrative, rather than .. 
assembly, review of the petition report· (formerly referred to as the· "petition application"). Prior 
to 2009, the administration conducted the initial. review of the propo·sed district, and approved 
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the project such that the sponsor' could proceed with the collection of signatures. In: 2009; the 
·process was ·altered to 'shift the pre..:approval process to the assembly when several steps·were· 
consoli4ated. The._borough has been' operating unoer this•systemforthe pasffive years and those_ 
involved in the USAD process have found it to be· cumbersome, requiring. additional time and 
resources that do not benefit the borough or the impacted property. owners. Reyiew at this. early 

· stage is appropriately. an ad.nlinistrative function because it· is simply intended to eval11ate the . 
viability of t4e project before the sponsor moves forward with the petition signature process. 
The adrnin.istratitm fu no way binds the borough or the property .. owners to form the district by 
approving the. peti~ion report. · The mayor's approval of the petition report ·will replace :the 
existing resolution approving petitiOn. application under KPB 5.35.105 .. If the petition 'is ·signed· 

·.by a sufficient number of record property oWI1ers, the assembly .will then have the opporturiity to 
approve form~tion of the district, appropriate funds, and approve the final asse~sment roll. 

. . 
. : . . .. ' •' . : 

· • 5.35.105(A)~ Refers to the "petition report" to distinguish it from the application ·required . 
under KPB 5.35.030. The information listed is consistent with existing code, however it 
has bee.n reorganized to reflect the. format inwhich this iJ:rl'orm:ation is prepared by the 

· assessing departln.ent. Adds requirement that the report .. include any written comments · 
submitted by property owners, and the sponsor's contactinforrnatiop~ 

• 5.35.105(B). Describes· the circumstances in which parcels located within the district 
boundaries may, be excluded froin the district (and thus,· will not be subject to the 
assessinent). Such exclusions are intended to be rare- and only available to those parcels . 
that truly cannot benefit fmm the improv~ment. The amendinent aiso clarifies that the 

.. propei"ty owner bears the burden of demonstrating that their pared should be excluded · 
from the district. · · -

• 5.35.105(C). Because there will be no assembly hearingwhere property owners can give·· .. 
testimony at this. stage, it was necessary to create a similar opportUnity to be heard before . 
the mayor considers the petition report. A comment period of 45 days is created ·lrt 

·. 5.35.030(£)(5) .. The mayor carmot act on the petition report uutilthis_ period passes .. An·.· 
. outer limit ·of 60 days· from the date . the assessing . departnwnt issues notice under 
5.35.030(E) is inciuded to ensure that the mayor reviews the petition report: and makes. a 
decision in a timely manner. . . . .. · . , . · 

• Under current code; the assembly may deny a petition application due to concerns 
regarding boundaries and resubmit updated boundaries to the utility. This new 

·.·paragraph recognizes the new administrative pro~ess and requires 
acknowledgement and approval of the project sponsor to continue with the USAD 
process if any significant changes are made, pri()r to sending out the petition for 
signatures. · Although · the.· mayor initially: approves the botihdary during the 
preclearance process· ooder KPB 535.030, additional· inforinatioil may become · 
available later in the process that makes re_consideration -of ~e boundaries at· the 
petition report stage appropriate. 

. . 

KPB 5.35.106. The petition is the document that is used to collect the signattires ofproperty 
owners who support t4e USAD. Ainendinents to this section ~e intended todarifywhatexactly 
the petition is, whatinformation it must contain, arid the process by which the petition will be • 
submitted to the assembly.· Although this is new language, it reflects current practice .. 



:.:. ' - . -· 

May7,2015 
Page 4 ()f6 . 

KPB- 5 .. 35.107 Amendments to this section are intended to provide· clear guidance to the /" 
administration, . the. clerk, and the. affected property owners regaiclirig what. is required before a 

-petition can be 'submitted to the as~emb_ly ror approval. . . -
'•:-

• . · · 5.35.107(A)., Specifies the exact information that must be :provicled to each affected 
.property owner within the proposed district. ·· . . . . . ·. · · - · - .· _ 

• 5.35.107(B). Changes the dea.dline for signatures, as ·well as the tnggeritig' date for the 
. period ()ftiJ,ne the sponsor has to collect signatures. The amendhients alloweq 45 days t() 
.. collect sigmitures, trigg~red by the date the assessing department .distributes the petition. 
Un_der existing code, the ''trigger" date for determirl,ing the 30 da.y deadline is the. date of 

. th~ fir&t signature, which provides_ the sponsor an,d borough rio way to .anticipate the 
actual tiinefr@le for s'ignf!tuie coll~ction~ Under this. scheme, the bo:rqugh.has no control 

.. over the process, and it is possible to miscalculate the 3 0 day d,eadline. - . • · . · . . 
• · Under the proposed code, 45 ·days_ was chosen as the period to coilect signatures 

· ·. to allow enougll time for the p~tition to . be mailed to apq from the property 
-'owners. Because the tiJne to colle~t signatures is boimdto_the date the petition is 
. issued to the sponsor, everyone irivqlved knows the deadline up front. 

• The proposed amendinent offers an extension for.)arger .projects, if such an 
exte11sion will not impact the project timeline (assembly approval amf utility 

. construction thneframes) or the utility's estimate ofcosts, . . . . . 
• · 5.35.107(C).Shifts the thr~shold for signatures from "more than 70 percel1t" to ''atieast 

60 . percent" of record prope1ty owners. It should be _noted that Alaska Statutes .. only 
. require a 50 percenfsignat\U'ethreshold~ and the borough has chosen to require a greater 
percentage of property ow_net approval before the assembly will consider the formation of 
a special assessrn~rit ·district. . . The second part of the signatUre threshold paragraph has 
been del¢ted, as rulassessments are allotted on a per-parcel basis. ... . 

• ·' ·subsi~ctjon · C also· provides gui(iance regarding signature requirements. This 
infonl1ationwas added because the clerk's office and the assessing-department are 
inundated With questions a,bout signature 'requirements. · 

• . Note that, if any pa,rceLis,. excluded from·,the. c}istrict, either by the mayor .or by·. 
·. law, that pared Will-not be counted toward~ th~ total. nrimber of parcels within the. · 
. ·district when calculat.irig whether 60 percent _of the· parcels support the USAJ). . 

· • 5.35.107(E). Clum,ges the criteria for withdrawing. one's sign~ture from the ~petition. 
Undercurrent code, a SigUor can withdraw their signature on the petition up to 6 months . 
in the future, when the projectis already underway. Existing code does riot describe the 
impac~. of'~ihdrawal onthe project. The proposed language was taken .from RIAD 
code:and'only ~lows_withdrawals up until thethnethe sponsor has filed.the sign~ture 
pages. Thus, withdrawals.are only effective prior to certification.~ after that point, the .. 
signatUres count remains; . . · · 

• 5~3S.107(F). Provides clarity regarding certification of petitionby the 'clerk. 

KPB 5.35.110 Overall, this section is up~ated to refer to the new adroiriistrative process .. 
. Additionally:. 

'• . - . 

• 5.35~liO(D). D~leted;req-illrem~nt that assembly revise districtif majority of property 
·.· owners submit writteif objections to necessity of the 'ii;npiovement. Such an occurrence. 

\\'ould, inrealfty, require anew'project to be developed .. 

'•. ,:. 
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• 5.35~110(E). Requires s_ome additional information that must _be included in the 
.resolution to form· and. proceed. Under the proposed amendments, the-assembly will be 
required to· make a. finclirig of necessity to ·comply with AS ·• 29 .46.020. · The assembly 
must also specify any parcels that are excluded so it is clear which parcels, if any, will 
not rec.eive the benefit of the improvement or be subjectto .the assessJ11ent. Finally~ if the 
·mayor signed the petition in support of the project as owner of any borough~owned land 
. within the district, the assembly must approve that a(;!tion since it will obligate th¢ 
borough to_ contribute-to the USAD if the assembly forms the· district.. · 

• · 5.35~110(G). The amendment moves thi~ ·section to KPB 5.35.125, which specificaily · 
addresses the appropriation. · 

KPB 5.35.125 Although an ordinance of appropriation has always been requir~d hi order.to fund · 
USADs, the existing code did not reference the appropriation. This new section simply makes 
clear the requirement that an ordinance of appropriation is one step in the USA!) process. . . 

• Language regarding costs· in excess of the appropriation has been moved to this section as 
a more logical -organization. Under existing code, this section (currently 5.35.11{)(0)). 
refers to excessive;. 'bids, in particular ·excessive ."cons~ction costs." This has caused · 

. confusion, especially in the RIAD context, as there is no definition of construction costs; 
This has not been an issue ·for. USADS to date, as Enstar handles constrUction of the 
improvement. However' the USAD code CQUld be Use4 to construct other types rif utility 
improvements, and it is possible that some time in the future the borough rrtay put such a 
project out . to bicl. The amendment also relates the bid directly to the order of 
appropriatio)l. Finally, .the amendment removes the reference to written objections~ as 
this does not give any vahie to testimony on the issue, and the code does not describe 
what should illtppen if written objections are (or are not) received. The amendment does 
not prohibit subJ,lli~sion of. written obje~tions. · 

KPB 5.35.15(). The amendment references KPB 22.40.010(D), · the general'publication 
requirement for ali assembly meetings. The Clerk provides direct notice ofthe assessment role to 
the property owners, and publishes notice· of the assembly agenda in the newspaper. Currently, 
this provision of code seeliis to require a second, concurrent publication in the· newspaper. The -
amendmt=:ntalso changes the direct notice period from 10 to 15 day~~ cohsistentwiththe RIAD 
code.··· · · 

' . . 

. f(pB 5.35.155. Under existing code, property owners may obtain a perpetual deferral ofpayment. 
on special assessment liens, which become· dli,e at the time the resident ceases to own and occupy· 
the property. ·.While this section appears to offer relief to the property owrier, in reality it can 
become a sigilificant hardship at the time the payment become due because. in!erest continues to 
aecrue. Under the proposed code, only the principal may be deferred, in an effc;>rt to avoid 
significant acciunulation of interest if a. deferral is in effect for an· extended· period. of time .. The. 
proposed amendments are .. intended to provide. ·a clel;ll' explanation of the requirements and · 

·. impacts of a deferral~ Changes include: 

• 5.35.l55(A). Explains that a deferral is not a forgiveness ofthe a.Ssessment. 
• 5.35~l55(Q). Clarifies that the borough will consider adjustecfgross income. 
• . 5.35.155(C). Clearly states that interest continues to accrue, even when a deferral is in 

.effect.. · · 
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• 5.35.155(D). Requires annual certification. Currently, property· owners orily apply once 
for the deferral, so it continues indefinitely and is not subject to any changes in the 

· owner's income. · · · 

• • 5.35~155(F). Requires property owners to pay accrued interest each· year, as only the 
principal <may be deferred. This protects both the .homeowners and the borough. Adds 
requirement that property mustbe occupied-by owner to. comply With AS29.46.020, and 
so subsections (A} and (F.) are internally consistent .· . . 

• 5~35.155(G). Makes clear that, ·if a property owrier rio longer q:tialifies for the deferral, 
. they will . be responsible for making the next· year's · paytl1ent, rather than · for any 
paynients ofprincipat that have accrued to date. Essentially, these homeowners .will have 
the same· I 0 year period to make payments on the principal a:s other property owners 
within the district, startingwhen they b~ginmakingpayments on the principaL · 

KPB 5.35.190. The existing code does not include a definition. section; one was agded at the 
recommendation of the participants in this code revision. · 




