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MEMORANDUM 
 
TO: Blair Martin, Chair 
 Member, Kenai Peninsula Planning Commission 
 
FROM: Sean Kelley, Borough Attorney 
 
DATE: December 30, 2021 
 
RE: Setting the Remand Hearing Date ITMO: Beachcomber, LLC 
 
 
 The purpose of this scheduling discussion is for the Planning Commission to 
set a date to consider this matter consistent with the Superior Court’s decision. The 
Commission should not discuss the merits during the scheduling discussion.  
 

On September 2, 2021, Kenai Superior Court Judge Jason M. Gist issued a 
Memorandum Decision and Order in the matter of Hans Bilben, et al. v. Kenai 
Peninsula Borough, Planning Commission, and Beachcomber LLC, et al., Appeal 
Case No. 3KN-20-00034CI (the “decision”). The Court’s decision is attached. Two 
excerpts from the remand decision, at page 15 of 17 and page 17 of 17, are 
provided to highlight the direction and guidance from the Court: 

 
“Having reviewed the record in this case, this court agrees that the findings 
of fact in Resolution 2018-23 are supported by substantial evidence. 
However, the court finds that the findings of fact related to the Buffer Zone 
in Section 17 of the Resolution are legally insufficient under KPB 
21.29.050(A)(2). Under that Code section, "[t]he vegetation and fence shall 
be of sufficient height and density to provide visual and noise screening of 
the proposed use as deemed appropriate by the planning commission ... " 
The findings of fact in Section 17 of the Resolution detail what conditions 
are imposed on the CLUP, and those findings repeatedly indicate that some 
of the proposed conditions will "increase visual and noise screening."” (See, 
decision at page 15.)  

   
…. 

 
“The Commission did not specifically find whether the conditions imposed 
on the CLUP were deemed appropriate to satisfy the standards set forth in 
KPB 21.29.040. By all accounts from the record, it appears that the 
Commission operated under the incorrect assumption that KPB 21.29.040 
was “necessarily satisfied” so long as the CLUP contained conditions in 
KPB 21.29.050.  It is unclear from the record whether the Commission 
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deemed the conditions appropriate to satisfy those standards.  For these 
reasons, the case is REMANDED back to the Commission for further 
review and/or clarification.  If the Commission does in fact deem the 
conditions set forth in Resolution 2018-23 appropriate to satisfy the 
standards set forth in KPB 21.29.040, then it shall grant the CLUP.  If, 
however, the Commission finds that no conditions in KPB 21.29.050 could 
adequately minimize visual and noise impacts to the standards set forth in 
KPB 21.29.040, then it may deny the CLUP.” (Emphasis original). (See, 
decision at page 17.)  
 

It is recommended that as part of this scheduling discussion the Planning 
Commission consider scheduling a special meeting for the sole purpose of 
deciding two adjudicatory proceedings on remand, to wit: (1) the Bilben v. 
Beachcomber LLC remand hearing; and (2) the Rosenberg v. Cook Inlet Region, 
Inc. remand hearing. A special meeting for this purpose can be arranged for the 
week of January 17th or the week of January 24th.  
 





































 In the Supreme Court of the State of Alaska

Beachcomber, LLC,
                                     Petitioner, 

                  v.

Hans Bilben, Philip Brna, George
Krier, Lawrence ‘Rick’ Oliver,
Shirley Gruber, Todd Bareman,
Xochill Lopez-Ayala, Richard
Carlton, Marie Carlton, Mike
Patrick, Linda Patrick, Joseph
Sparkman, Vickey Hodnik, Gary
Cutlip, John Girton, Linda Bruce,
Steve Thompson, Lynn Whitmore,
Donald Horton, Lori Horton, James
Gorman, Linda Stevens, Gary
Sheridan, Eileen Sheridan, Thomas
Brook, Joshua Elmaleh, Christine
Elmaleh, Angela Roland, Michael
Brantley, Teresa Jacobson, David
Gregory, Pete Kinneen, Lauren
Isenhour, Allison Paparoa, Danica
High, Gina Debardelaben, and Kenai
Peninsula Borough Planning
Commission,
                                     Respondents. 

Supreme Court No. S-18187

Order
Petition for Review

Date of Order: 12/29/2021

Trial Court Case No. 3KN-20-00034CI

Before: Winfree, Chief Justice, Maassen, Carney, Borghesan, and
Henderson, Justices

On consideration of the Petition for Review filed on 11/16/2021, and the
Response filed on 11/29/2021,

IT IS ORDERED:

The Petition for Review is DENIED.

Entered at the direction of the court.
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Clerk of the Appellate Courts

________________________________
Meredith Montgomery

cc: Judge Gist
Trial Court Clerk - Kenai
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