
E.  NEW BUSINESS 
 

 
4. Conditional Use Permit; PC Resolution 2024-02 

Applicant: Tyonek Tribal Council 
Request: Replace a failing culvert & add gravel to level the 
road within the 50-foot Habitat Protection district of Tyonek 
Creek 
Location:  Timber Road / PIN 211-153-08 
Tyonek Area 

 
 

 
 



Multi-Agency          
Permit Application 

514 Funny River Road, Soldotna, AK 99669 - KenaiRivCenter@kpb.us

1

Applicant Information: must be a landowner Agent Information: 

Name:  Name: 

Mailing: Mailing:

   

Phone: Phone:

Email:  Email: 

Project Location: Waterbody Information:

Waterbody:

Phys Address:  Riverbank: (looking downstream)    Right

River Mile:

Subdivision:  

Lot:  Addition/No.:  
 
State of Alaska Permit Fees:     KPB Permit Fees: se  

 - rks Permit     - KPB Habitat/Floodplain Permit    
 - KPB Conditional Use/Floodway Permit 

Project Information:      New   OR     Extension/Amendment to RC# ________ 

Please select all activities that apply to your project:  

 Bank Stabilization 
  
 Bridge 
 Coir Logs 
 Culvert 
 ELP  
 Equipment Stream Crossing 
 , and/or Fill 
    

 Management 
  
 Fuel Storage Green  
 -S   
 Oil & Gas 
 On-Site Utilities 
 Prior-Existing St  
 Revegetation  
 Root Wads  

   
   
 e Revetment 
 Stream Crossing  
 Utility Line/Easement 
 Veg Mat 
 Vegetation Removal  
 Water Withdrawal  
 Other: ____________________ 

Project Description: Provide a detailed description of your project; attach additional pages if necessary. 
 

 

 

 

 

 
Cost-Share:  by the Cost-Share Program?   Yes   No  

KPB Tax Credit Program: ugh provides a new 
anadromous streams. would like to pre-qua

please p  
 

 

 

Elevated Light Penetrating Structures $  

Habitat Restoration & Protection $  

Green Infrastructure $  

Other Activities $  
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Project Questions:

1. Start date: _____________ End date:  _____________ Estimated _____________

2. he work al be:  Yes   No 

_________________________________________________________________________

Ordinary High Water (OHW) and Mean High Water (MHW): 

3. OHW or MHW a waterbody?  Yes  No 

4. the pro xtend below the OHW or MHW e waterbody? Yes No

5. over the MHW Yes No

6. Will anything b below OHW or MHW he waterbody?  Yes  No

Regulatory Floodplains:

. the property near or within a regulatory ?  Yes  No

a. or a regulatory ?  Yes  No

b. or a  Yes  No

For new buildings and/or additions, list all pro   labor, . :  $

Excavation, Dredging, and Fill:

 Yes  No

Yes No

 P     

Will material be  or dredged  the site?

material : _____________________________________________________

Area to be dredged below OHW or MHW:

Length: ______  Width: ______  pth: ______   : ______

Area to be  above OHW or MHW:

Length: ______  Width: ______  pth: ______   Cubi : ______

Will any material oils, debris, and/or overburden

ype material : _____________________________________________________

or temporary?

Area to be  above OHW or MHW:

, Wi , epth: _____ ,  : ______

Area to be  below OHW or MHW:

, , ,  : ______

Motorized Equipment:

. Will you be using motorized eq pr es, please list all equipment:  Yes  No

________________________________________________________________________ 

a. Will you be a stream or waterbody? Yes No

b. How long will equipment be used below OHW or MHW? ________________________

Signature & Certification: 

 to authorize the wo  
n in this ion is   and that my site 

plans or drawings . , 
and that the to the standards in KPB 5.12 Real Property and Personal Property 

 , state, and regulations.  

________________________________ ______________________ 
Applicant Signature (required) Date 

________________________________ ______________________ 
Agent Signature (if applicable) Date 
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1 Introduction 
The Tyonek Tribal Conservation District (TTCD) in partnership with the United States Fish and 
Wildlife Service has requested assistance with the Tyonek Creek Fish Passage Project 
(Project). The Project includes the design and installation of a replacement roadway culvert at 
Tyonek Creek (247-20-10040) in Tyonek (Tyonek A-4 S011N011W14). The culvert spans 
Timber Road and is intended to improve fish passage and flood conveyance. The culvert 
passage project is located on Tyonek Native Corporation land. This Project description has 
been written to support the Kenai Peninsula Borough Multi-Agency permit application for the 
Project. 

1.1 Project Overview

The existing Tyonek Creek Culvert is composed of a 72- by 60-inch corrugated, closed-bottom 
pipe arch buried beneath 20 feet of earth. Debris in combination with buoyant forces have 
damaged the culvert inlet. This damage has caused the inlet to cut away and shorten. As a 
result of being undersized and damaged, the culvert constricts flow from Tyonek Creek. This 
constriction is made worse by large debris that regularly get stuck at the inlet and create 
obstructions to fish passage. These observations were confirmed by site visits from the Alaska 
Department of Fish and Game in 2012 and 2016 and by HDR Engineering, Inc. and the Boutet 
Company in 2020. 

Approximately 130 feet to the southeast of the Tyonek Creek culvert lies an overflow channel 
with one 60- and one 24-inch diameter culverts. During high flood events the overflow culverts 
provide relief to the Tyonek Creek culvert by diverting flows directly into Cook Inlet. However, 
these culverts are undersized and damaged from debris carried by overflow from Tyonek Creek, 
causing water to back up in the overflow channel. 

Historical aerial imagery suggests the Tyonek River channel surrounding the culvert beneath 
Timber Road has been moved significantly since the 1970s due to the creation of a gravel pad 
immediately north of the culvert. The Project would reestablish the historical creek channel by 
rerouting the current creek, installing a new culvert beneath Timber Road to increase fish 
passage, and reconstruct the creek
design guidelines and is sized for flows above the 100-year event. The installation will 
accommodate normal sediment transport.  

1.2 Purpose and Need 

The historic changes and damage to Tyonek Creek has resulted in the creation of barriers to 
fish passage and flood hazards at flows under the five-year flood event. Flood events affecting 
Timber Road could cause significant delays in travel, services, and goods for Tyonek residents 
as the road experiences daily traffic and services the periodic barge shipments on the manmade 
landing south of the crossing. Additionally, flooding creates a risk of damage or destruction to 
utility lines in the vicinity of Tyonek Creek. 

1 Proposed Design 
The proposed design includes a 120- - -
pipe. The existing 72- by 60-inch culvert will remain during construction as a diversion culvert 
then filled-in-placed and decommissioned.  
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1.1 New Tyonek Creek Culvert Construction 

The new culvert will span Timber Road approximately 50 feet south of the existing culvert 
location (Figure 1). The new Tyonek Creek culvert will happen exclusively in uplands and in the 
dry prior to flooding the new channel. The - - (Figure
2) will be placed on top of concrete footings that span the length of the culvert. The footings will 
be cast in place and buried at a minimum of 7 feet below the creek thalweg inside the culvert. 
Native material will be used to line the creek bed and will be covered by infill material. The infill 
will reach a minimum depth of 36 inches within the culvert. Infill material will be comprised of 50 
percent coarse material (3 - 24 inches) and 50 percent fine material (<3 inches) by weight. 
Course material is made up of 50 percent Class III riprap and 50 percent Class II riprap. In total, 
the Project will use 300 cubic yards of riprap. Footer protection rock will fill the void inside of the 
culvert between the layer of native material and infill material and the footers. Fine material will 
fill the voids between footer protection rock. Additional segments of footer protection will extend 
20 feet away from the north and south side of the inlet and outlet. These four segments will 
have a rip rap collar. 

The creek bed constructed within the culvert will have an ordinary high water (OHW) wetted 
width of 35 feet and a thalweg depth of 3.5 feet. The low flow channel wetted width will be 10 
feet with a 6 in thalweg. The low flow channel will be flush with the culvert at the inlet and outlet 
but meander within the culvert. Rip rap will be used for channel lining to resist erosion if grading 
of the creek crossings locally increases channel slope. Fill removed for the placement of the 
culvert and construction of the creek bed will be side cast immediately adjacent to the creek 
bank within the disturbance zone. 

1.2 New Tyonek Creek Channel and Bank Construction 

With the exception of construction associated with breaking the earthen dam separating the 
existing and new stream channel and the subsequent procedures to distribute substate fines, all 
creek bed and bank construction will happen prior to flooding the new channel. Culvert bedding 
will be used as backfill up to 30 feet away from the culvert inlet and 40 feet of the outlet and will 
be composed of the same material composition as that which is used within the culvert. Beneath 
the infill material there will be native material. Beyond these boundaries native material will be 
used as creek bed fill. The thalweg at the inlet will be at an elevation of 15.26 feet while the 
thalweg at the outlet is at an elevation of 14.64 feet with a grade through the culvert of -0.42 
percent. The wetted width upstream and downstream of the culvert will vary. The upstream 
thalweg at OHW will be 2.5 feet. The low flow channel both upstream and downstream will be 
10 feet with a thalweg depth of 6 inches. The downstream thalweg at OHW will have a depth of 
5 feet. The proposed creek channel will diverge from the existing channel approximately 400 
feet upstream of the existing structure and rejoin the existing creek channel 125 feet 
downstream of the proposed culvert. 

Creek substrate will be placed in one or more layers with a layer depth less than 1.5 times the 
maximum dimension of the creek simulation rock, but no greater than four feet. Rocks are to be 
placed in a way to obtain a uniformly dense, compact, low permeability mass, matching the 
preexisting creek bed conditions. Bed materials will be compacted and water pressure, tamping 
rods, and other similar hand operated equipment will be used to force materials into voids. 

Creek banks will be constructed to be uneven, protrude into the channel, and be rough in 
appearance with the top of the bank being relatively uniform. Rootwads will be placed in the 
creek substrate with boles oriented in the creek bed so that the top of the bole is approximately 
at the top of the low flow channel. Boles will be placed parallel to one another so that adjacent 
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root fans overlap a minimum of 3 feet. Header logs will be placed perpendicular to boles near 
the rootwad. Rebar will be used to stabilize the header log and bole in place, with each rebar 
extending 2 feet into the creek bed. The top of the rebar is to be 
down through the header log and bole. Creek substrate will be placed around logs behind 
rootwad fans with stone pieces locking header logs and boles into riprap mat. The empty space 
between logs behind the rootwad fans will be filled with salvaged creek bed material. Riprap will 
be used along the roadway embankment away from the active creek bed and be backfilled with 
unclassified material excavated from the new creek bed. Exposed riprap outside of the 
creekbank will be covered with onsite materials to promote revegetation.  

Disturbed soil will be covered first in vegetated mat collected nearby the Project and cover the 
disturbed area to a thickness of 6 inches (Figure 1).  In the absence of excess vegetative mats, 
native organic soils will be laid out to a thickness of six inches and seeded with a native mix. If 
additional topsoil is needed it will be imported to meet the desired soil thickness in disturbed 
areas. 

Rewatering of the newly constructed Tyonek Creek will be done in a way that minimizes 
sediment movement downstream of the site. Prior to re-diverting full creek flows into the 
reconstructed channel and culvert, the channel will be wetted to wash fines into the creek bed. 
Sediment and turbid water at downstream end of reconstructed channel will be collected and 
pumped from the downstream end of channel back to upstream end of channel. This will be 
done until fines are washed into creek bed and water runs clear by using the minimum amount 
of water possible as determined by the construction contractor. After the initial sediment pulse is 
removed, the slowly dam separating the existing creek channel and new creek channel will be 
breached slowly to avoid a large pulse of water being sent through the newly constructed 
channel.  

1.1 Existing Tyonek Creek Culvert and Channel 

Once the earthen dam has been breached and flow diverted from the existing creek channel to 
the new creek channel construction will commence at the existing culvert and creek bed. 
Unused timber for rootwad banks will be piled within the old creek channel perpendicular to flow 
behind the armored rootwad bank or other location specified by construction personnel and be 
pinned in place with rebar. Fill accumulated from new creek channel excavation will also be 
used to backfill the channel and direct normal flows down the newly constructed channel. The 
culvert will be filled with a sand slurry and decommissioned.   

1.2 Existing Cook Inlet Culverts 

The existing 60-inch and 24-inch culverts directing overflow into the Cook Inlet will be removed 
and disposed of offsite. Material removed during the Project will be sidecast immediately 
adjacent to the culvert into uplands within the disturbance zone. 

1.3 Excavation and Fill Quantities 

Table 1 has been provided to fulfill the requirements of section 8 and 9 of the Kenai Peninsula 
Borough Multi-Agency Permit 

Table 1 Excavation and Fill Quantities 

Construction 
Type 

Location Construction 
Element 

Length 
(ft)  

Width 
(ft) 

Depth 
(ft) 

Total 
Cubic 
Yards 
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Dredging Below OHW N/A 0 0 0 0 
Dredging Total Below OHW - 0 0 0 0 
Excavation Above OHW New Creek 

Channel 
Excavation 

650 Varies Varies 20,650

Excavation Total Above OHW - - - - 20,650 
Fill Above OHW New Culvert 

Bedding 
190 Varies 3 1,130 

Fill Above OHW New Creek 
Bank 

Varies Varies 0.5 183 

Fill Total Above OHW - - - - 1,313 
Fill Below OHW Existing 

Culvert Fill 
6 5 5 4 

Fill Below OHW Existing Creek 
Channel Fill 

43 Varies 5 146 

Fill Total Below OHW - - - - 150 

2 Proposed Conservation Measures 
TTCD proposes to implement the following measures to avoid and/or mitigate potential impacts 
from the Project: 

Conduct existing creek bed construction in the dry and out of fish habitat 

Excavate the new creek bed in the dry and out of fish habitat 

Work below OHW in fish habitat will occur between May 15th and July 15th to minimize 
overlap with salmon run timing 

Equipment used for Project construction will be the minimum size necessary to perform 
the work in order to reduce impacts on creek banks and wetlands 

Excavated materials will be strategically placed to avoid creekbank disturbances 

Native material will be used when possible to reduce nonnative fill  

Rootwad construction will be done in a way that minimizes disturbance to stable 
embankment beyond necessary excavation limits required to place salvaged creek bed 
material and creek substrate material. 

Pumping procedures will be carried out in a way that reduces risks to fish health. 
Additionally, the pump will use a mesh size equal to or smaller than 3/32 inch or a profile 
bar and wedge wire with openings not greater than 1/16 inch. Approach velocities will 
not exceed a passive velocity of 0.2 feet feet/second or an active velocity of 0.4 
feet/second 

Tree clearing will not occur between May 1st and July 15th to avoid impacts to nesting 
migratory birds 
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Figure Set 
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Conditional Use Permit 
Anadromous Waters Habitat Protection District 

Staff Report 
 

 
 
KPB File No. 2024-02 

Planning Commission Meeting: January 22, 2024 

Applicant Tyonek Tribal Council  

Mailing Address 101 W Benson Blvd Suite 501 

 Anchorage, AK 99503 

Legal Description T 11N R 11W SEC 14 SM AN PORTION NW1/4 SEC 14 
LYING SOUTH OF AREA KNOWN AS TYONEK CHIP MILL 
& CAMP FACILITY EXCLUDING USS 194 TRACT A 

KPB Parcel Number 211-153-08 

 
Project Description 

A Conditional Use Permit is sought pursuant to KPB 21.18 for the construction of replacing a culvert and 
adding fill to the roadway within the 50-foot Habitat Protection District of the Tyonek Creek, as established 
in KPB 21.18.040.   
 
Background Information 

The current culvert at this location is undersized and is preventing fish passage. In order to put the 
necessary size culvert in place, the road must be brought up to grade and fill placed around the culvert on 
both sides. This project will replace the failing culvert and redirect the stream into the historical channel, 
as the stream has moved significantly since the culvert was installed. Removal of debris around the 
culvert inlet will help prevent future blocking of the culvert and a root wad revetment barrier will keep the 
stream in the channel. There will be 484 cubic yards of rip rap placed at the culvert inlet to keep erosion 
from the road bank. Revegetation will include; 740 square yards of vegetative mat, 765 plantings of 
shrubs and trees, and re-seeding around the disturbed area.  

    
Project Details within the 50-foot Habitat Protection District 
 

1. Placement of 400 linear feet of root wads.  
2. - -  
3. Placement of 484 cubic yards of rip rap.  
4. Placement of 1490 cubic yards of additional fill.  

 
Findings of fact pursuant to KPB 21.18.081 Conditional Use Permit 

1. Portions of this proposed project are within the 50-foot habitat protection district as defined by KPB 
21.18.040. 

2. Pursuant to KPB 21.18.081(B)(5), construction of transportation and utility infrastructure may be 
approved as a conditional structure/use within the habitat protection district.  
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3. Pursuant to 21.18.081(D) General Standards, staff finds that the proposed project meets the five 
general standards.  

4. Pursuant to KPB 21.18.020(A), this chapter was established to protect and preserve the stability of 
anadromous fish through controlling shoreline alterations and disturbances along anadromous waters 
and to preserve nearshore habitat. 

5. Pursuant to KPB 21.18.20(B)(5), one purpose of this chapter was established to separate conflicting 
land uses.  

6. The current culvert is undersized and is preventing fish passage in the stream.  
7. The road bed itself must be brought up to grade to allow the placement of the larger culvert with the 

addition of fill. 
8. 

not have an adverse effect on adjoining properties.  
9. Kenai Peninsula Borough Planning Commission Resolution 2015-35 defines water-dependent as: 

access to the waterbody. The definition is applicable to facilities or activities that must 
be located at or near the shoreline and within the 50-foot buffer. An activity is 
considered water dependent if it is dependent on the water as part of the intrinsic 
nature of its operation. Examples of water dependent facilities may include, but are not 
limi  

10. The River Center found the application complete and scheduled a public hearing for  
January 22, 2023. 

11. Agency review was distributed on January 10, 2024. No comments or objections have been received 
from resource agencies to date. 

12. Pursuant to KPB 21.11.030, public notice was mailed to all property owners within a radius of 300 feet 
of the project on January 10, 2024. A total of 3 mailings were sent. 

13. Pursuant to KPB 21.11.020, public notice was published in the Peninsula Clarion on January 10, 2024 
and January 17, 2024. 

14. The applicant is currently in compliance with Borough permits and ordinances.  
 
Permit Conditions 

1. Construction techniques and best management practices shall be utilized to ensure that land disturbing 
activities do not result in runoff or sedimentation to the Tyonek Creek. 

2. The culvert must be designed and installed to meet KPB floodplain requirements. 
3. The permittee shall minimize damage to all vegetation and shall revegetate all disturbed areas with 

native vegetation.  
4. For each tree removed, two seedlings less than 5.5-feet tall of a species native to the region will be 

planted within the 50-foot HPD.  
5. Storage or use of fuel is prohibited within 50-feet of any open water. 
6. The River Center shall be notified at least 3 days prior to the start of the project. 
7. If changes to the approved project described above are proposed prior to or during its siting, 

construction, or operation, the permittee is required to notify the River Center to determine if additional 
approval is required. 

8. The permittee shall be held responsible for the actions of the contractors, agents, or others who perform 
work to accomplish the approved plan.  

9. The construction or installation phase of this Conditional Use Permit must be completed within three 
calendar years 
the Planning Commission finds that more time is necessary to effectuate the purposes of this chapter, 
in which case the commission may extend the deadline for a maximum of six years from the date of 
issuance. Prior to its expiration date and upon written request, the Planning Director may grant a 
Conditional Use Permit extension for 12 months (KPB 21.18.081 (H)). 
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10. In addition to the penalties provided by KPB 21.18.110, and pursuant to KPB 21.50, the permit may be 
revoked if the permittee fails to comply with the provisions of this chapter or the terms and conditions 
of a permit issued under this chapter. 
to the permittee of a revocation hearing before the hearing officer (KPB 21.18.082). 

11. The permittee shall comply with the terms, conditions and requirements of the Kenai Peninsula Borough 
Code of Ordinances Chapter 21.18, and any regulations adopted pursuant to this chapter. 

12. The permittee is responsible for abiding by all other federal, state, and local laws, regulations, and 
permitting requirements applicable to the project (KPB 21.18.081 (G)).  

 

General Standards 

Pursuant to 21.18.081(D) General Standards, the following standards shall be met before 
conditional use approval may be granted: 

1. The use or structure will not cause significant erosion, sedimentation, damage within the habitat 
protection district, an increase in ground or surface water pollution, and damage to riparian wetlands 
and riparian ecosystems; Conditions 1-3 and Findings 1-4 appear to support this standard.     

2. Granting of the conditional use shall be consistent with the purposes of this chapter, the borough 
comprehensive plan, other applicable chapters of the borough Code, and other applicable planning 
documents adopted by the borough; Condition 12 and Finding 4-5 appear to support this 
standard.     

3. The development of the use or structure shall not physically damage the adjoining property; Finding 
8 appears to support this standard.     

4. The proposed use or structure is water-dependent; Finding 6-7, 9 appears to support this 
standard.     

5. ; 
Conditions 12 and Finding 14 appear to support this standard.     
 

Attachments 

Multi-Agency Application 
Draft Resolution 2024-02 

Recommendation 

Based on the findings, staff finds that the proposed project meets the five general standards of KPB 
21.18.081. The Planning Commission could consider additional permit conditions to mitigate for any habitat 
loss if it chooses.  
 
Staff recommends the Planning Commission grant a Conditional Use Permit for the proposed project details 
subject to adopted conditions as set forth in 2024-02.  
 
Note:  An appeal of a decision of the Planning Commission may be filed to the Hearing Officer, in 
accordance with the requirements of the Kenai Peninsula Borough Code of Ordinances, Chapter 
21.20.250.  An appeal must be filed with the Borough Clerk within 15 days of date of the notice of 
the decision using the proper forms and be accompanied by the filing and records preparation fee.  
 
END OF STAFF REPORT 
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 514 Funny River Road, Soldotna, Alaska 99669  (907) 714-2460 (907) 260-5992 Fax

Office of the Borough Clerk
 
    

A Division of the Planning Department
  

 Donald E. Gilman River Center 

Peter A. Micciche 
Borough Mayor 

KENAI PENINSULA BOROUGH PLANNING COMMISSION
NOTICE OF PUBLIC HEARING 

The Kenai Peninsula Borough received an application for a Conditional Use Permit under KPB 21.18.081
for a project within the 50-foot Habitat Protection District (HPD) of Tyonek Creek. This project has been 
scheduled for a public hearing before the Kenai Peninsula Borough Planning Commision. 

Why are you receiving this notice? 

Per code, property owners within 300 feet of the proposed project must receive notice of the public 
hearing. This project is located on Timber Road, Tyonek Alaska, Parcel ID 21115308. Our records 
indicate that you are a property owner within 300 feet of that parcel.   
 
Project Description: 

Tyonek Tribal Council is requesting to replace a failing culvert and add gravel to level the road within the 
50-foot HPD of Tyonek Creek  
 
How can you look at the application? 

The meeting packet will be posted the week prior to the meeting. Once it has been posted it can be 
viewed at https://kpb.legistar.com/Calendar. 

How do you attend the Planning Commission meeting?  

When:   Monday, January 22, 2024 at 7:30 p.m. 
Where:  Betty Glick Conference Room, George Navarre Building, 144 N Binkley St Soldotna AK 
Zoom:   Meeting ID 907 714 2200 

https://us06web.zoom.us/j/9077142200
1-888-788-0099 or 1-877-853-5247 

 
How do I comment on the project? 

You can provide verbal comment at the meeting (see information above). You may also submit written 
comments. Written comments must be received by 1:00 pm Friday, January 19, 2024. 

Mail comments to:  Email comments to: 

Donald E. Gilman River Center 
514 Funny River Road 
Soldotna, Alaska 99669 

 planning@kpb.us 
KenaiRivCenter@kpb.us 

For additional information, please contact Morgan Aldridge at maldridge@kpb.us or (907) 714-2465. 
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Kenai Peninsula Borough Planning Commission Resolution 2024-02 Page 1 of 4 

KENAI PENINSULA BOROUGH PLANNING COMMISSION 

RESOLUTION 2024-02 

A RESOLUTION GRANTING A CONDITIONAL USE PERMIT PURSUANT TO KPB 21.18 FOR THE 
CULVERT REPLACEMENT AND PLACEMENT OF FILL WITHIN THE 50-FOOT HABITAT 

PROTECTION DISTRICT OF TYONEK CREEK.   

WHEREAS, Chapter 21.18 provides for the approval of Conditional Use Permits for certain activities 
within the habitat protection district; and 

WHEREAS, KPB 21.18.081 provides that a conditional use permit is required for construction not 
meeting the standards of KPB 21.18.071; and 

WHEREAS, KPB 21.18.091 provides for mitigation measures by the planning department staff to 
address impacts to the Habitat Protection District from a proposed, ongoing, or 
completed project; and 

WHEREAS, public notice was sent to all property owners within a 300-foot radius of the proposed 
activity as provided in Section 21.11.030; and 

WHEREAS, public notice was published in the Peninsula Clarion on January 10, 2024 and January 
17, 2024 as provided in Section 21.11.020; and  

WHEREAS, public testimony was received at the January 22, 2023 meeting of the Kenai Peninsula 
Borough Planning Commission;  

NOW, THEREFORE, BE IT RESOLVED BY THE PLANNING COMMISSION OF THE KENAI 
PENINSULA BOROUGH: 

That the Planning Commission makes the following findings of fact pursuant to KPB 21.18: 

Section 1.  Project Details Within the 50-foot Habitat Protection District 

1. Placement of 400 linear feet of root wads.
2. Placement of a 120 foot long, 45’-10” x 22’-11” single radius multiplate arch pipe culvert.
3. Placement of 484 cubic yards of rip rap.
4. Placement of 1490 cubic yards of additional fill.

Section 2. Findings of fact pursuant to KPB 21.18.081 

1. Portions of this proposed project are within the 50-foot habitat protection district as defined by
KPB 21.18.040.

2. Pursuant to KPB 21.18.081(B)(5), construction of transportation and utility infrastructure may be
approved as a conditional structure/use within the habitat protection district.

3. Pursuant to 21.18.081(D) General Standards, staff finds that the proposed project meets the five
general standards.
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4. Pursuant to KPB 21.18.020(A), this chapter was established to protect and preserve the stability 
of anadromous fish through controlling shoreline alterations and disturbances along anadromous 
waters and to preserve nearshore habitat. 

5. Pursuant to KPB 21.18.20(B)(5), one purpose of this chapter was established to separate 
conflicting land uses.  

6. The current culvert is undersized and is preventing fish passage in the stream.    
7. The road bed itself must be brought up to grade to allow the placement of the larger culvert with 

the addition of fill. 
8. Pursuant to KPB 21.06.081(D)(3), the proposed work will occur on the applicant’s property and 

shall not have an adverse effect on adjoining properties.  
9. Kenai Peninsula Borough Planning Commission Resolution 2015-35 defines water-dependent as: 

“…a use or structure located on, in or adjacent to water areas because the use 
requires access to the waterbody. The definition is applicable to facilities or 
activities that must be located at or near the shoreline and within the 50-foot 
buffer. An activity is considered water dependent if it is dependent on the water 
as part of the intrinsic nature of its operation. Examples of water dependent 
facilities may include, but are not limited to, piers, boat ramps, and elevated 
walkways.” 

10. The River Center found the application complete and scheduled a public hearing for  
January 22, 2024. 

11. Agency review was distributed on January 10, 2024. No comments or objections have been 
received from resource agencies to date. 

12. Pursuant to KPB 21.11.030, public notice was mailed to all property owners within a radius of 300 
feet of the project on January 10, 2024. A total of 3 mailings were sent. 

13. Pursuant to KPB 21.11.020, public notice was published in the Peninsula Clarion on January 10, 
2024 and January 17, 2024. 

14. The applicant is currently in compliance with Borough permits and ordinances. 
 

Section 3.  Permit Conditions 

1. Construction techniques and best management practices shall be utilized to ensure that land 
disturbing activities do not result in runoff or sedimentation to Tyonek Creek. 

2. The culvert and fill must be designed and installed to meet KPB floodplain requirements. 
3. The permittee shall minimize damage to all vegetation and shall revegetate all disturbed areas 

with native vegetation.  
4. For each tree removed, two seedlings less than 5.5-feet tall of a species native to the region will 

be planted within the 50-foot HPD.  
5. Storage or use of fuel is prohibited within 50-feet of any open water. 
6. The River Center shall be notified at least 3 days prior to the start of the project. 
7. If changes to the approved project described above are proposed prior to or during its siting, 

construction, or operation, the permittee is required to notify the River Center to determine if 
additional approval is required. 

8. The permittee shall be held responsible for the actions of the contractors, agents, or others who 
perform work to accomplish the approved plan.  

9. The construction or installation phase of this Conditional Use Permit must be completed within 
three calendar years from the date of the permit’s issuance, or the Conditional Use Permit shall 
expire unless the Planning Commission finds that more time is necessary to effectuate the 
purposes of this chapter, in which case the commission may extend the deadline for a maximum 
of six years from the date of issuance. Prior to its expiration date and upon written request, the 
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Planning Director may grant a Conditional Use Permit extension for 12 months (KPB 21.18.081 
(H)). 

10. In addition to the penalties provided by KPB 21.18.110, and pursuant to KPB 21.50, the permit 
may be revoked if the permittee fails to comply with the provisions of this chapter or the terms 
and conditions of a permit issued under this chapter. The Borough Clerk shall provide at least 15 
day’s written notice to the permittee of a revocation hearing before the hearing officer (KPB 
21.18.082). 

11. The permittee shall comply with the terms, conditions and requirements of the Kenai Peninsula 
Borough Code of Ordinances Chapter 21.18, and any regulations adopted pursuant to this 
chapter. 

12. The permittee is responsible for abiding by all other federal, state, and local laws, regulations, 
and permitting requirements applicable to the project (KPB 21.18.081 (G)).  
 

Section 4.  Pursuant to 21.18.081(D) General Standards, the following standards shall be met 
before conditional use approval may be granted: 

1. The use or structure will not cause significant erosion, sedimentation, damage within the habitat 
protection district, an increase in ground or surface water pollution, and damage to riparian 
wetlands and riparian ecosystems; Conditions 1-3 and Findings 1-4 appear to support this 
standard. 

2. Granting of the conditional use shall be consistent with the purposes of this chapter, the borough 
comprehensive plan, other applicable chapters of the borough Code, and other applicable 
planning documents adopted by the borough; Condition 12 and Findings 4-5 appear to 
support this standard. 

3. The development of the use or structure shall not physically damage the adjoining property; 
Finding 8 appears to support this standard. 

4. The proposed use or structure is water-dependent; Findings 6-7, 9 appear to support this 
standard. 

5. Applicant’s or owner’s compliance with other borough permits and ordinance requirements. 
Condition 12 and Finding 14 appears to support this standard. 

 
 
THIS CONDITIONAL USE PERMIT EFFECTIVE ON _______ DAY OF______________, 2024. 
 
             
      __________________________ 
      Jeremy Brantley, Chairperson 
      Planning Commission 
ATTEST: 
 
 
_________________________ 
Ann Shirnberg 
Administrative Assistant 
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Note:  An appeal of a decision of the Planning Commission may be filed to the hearing officer, in 
accordance with the requirements of the KPB Code of Ordinances, Chapter 21.20.250.  An appeal 
must be filed with the Borough Clerk within 15 days of date of the notice of the decision using the 
proper forms and be accompanied by the filing and records preparation fee. 
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