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North 112 Government Lot 13, Section 30, Township 5 North 
Range 11 West, Seward Meridian, Alaska 

The Kenai Peninsula Borough (KPB) seeks to modify, or allow others to modify, the 

drainage running through the North half of Government Lot 13, located within Section 30, 

Township Five North, Range Eleven West, Seward Meridian (North Yz Lot 13 or This Parcel). I 

This parcel lies between twelve mile Kalifomsky Beach Road (K-Beach Rd.) and Cook Inlet. 

To the best of undersigned counsel's knowledge, KPB has not secured permission or approval 

for the proposed modifications from either the State of Alaska or the United States. Both 

approvals must be obtained before any change can be made to this particular drainage. That is 

because the patent by which KPB acquired this Parcel was encumbered with a State of Alaska 

Navigation and Access Easement while the patent by which the State of Alaska acquired this 

1 :rhis Parcel, Nl/2 L13, Sec. 30, T5N, R11W, SM, is Tax Parcel #05536019 and is shown, albeit not 

clearly, on Kenai Plat No. 79-128 and the modification thereof, Kenai Plat No. 81-11. Copy of the latter is 

appended with the parcel high-lighted. 
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Parcel was encumbered with a drainage ditch right-of-way. The State and Federal Governments 

therefore hold property rights that cannot be divested without certain procedures and which must 

be honored before any modification is lawful. 

I. The State of Alaska Navigation and Access Easement 

In 1979, the State patented this Parcel (and other properties) to the KPB through a 

municipal land entitlement program then codified as Alaska Statute (AS) 29.18. The reference to 

that statutory program is shown on the face of Patent No. 4500, copy of which is attached, with 

the reference to statute highlighted. 

Because theN Y2 of Lot 13 borders Cook Inlet, this Parcel had to be encumbered with a 

public access easement. Before State could convey this Parcel to KPB, State had to "provide for 

the specific easements or rights-of-way necessary to ensure free access to and along the body of 

water, unless the commissioner finds that regulating or limiting access is necessary for other 

beneficial uses or public purposes." AS 38.05.127(a)(2). Reference to this "access" requirement 

and to AS 38.05.127 is also shown on the face of Patent No. 4500. 

Did the State provide access through this Parcel or did the State find that limiting access 

was necessary? There is nothing in the record to indicate that State limited access. Rather, a 

drawing appended to the State's Patent is now recorded as KPB Plat 79-128. It is entitled 

"Municipal Land Nominations/Selections- Determination of Easements to and Along 

Waterbodies." Although the recorded copy is hard to read, even when magnified online, it 

appears to designate the entire Nl/2 of Lot 13 as a public access easement. This must be 

checked and confirmed or refut~d with Alaska's Department ofNatural Resources (DNR) but all 

indications are that this Parcel is encumbered with a public access to navigable waters easement. 

Because the Patent was made through AS 29.18, the municipal land entitlement program, 

KPB does not have authority to vacate, release, modify or relocate the easement. Only DNR has 

such authority. See, AS 38.05.127(d). The Borough may "apply" to DNR seeking such 

relocation of the easement. DNR may allow that relocation only "if the commissioner 

determines the action is consistent with the public interest." !d. This means DNR must pursue a 

"b.est interest finding" before DNR can relocate or vacate the public access easement now 

encumbering title to theN Y2 of Lot 13. 
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In sum, absent written findings from DNR, the Borough cannot undertake any 

modification of this parcel and it cannot sell or give away the parcel free from this encumbrance 

because the encumbrance, arising from patent, runs with the land. 

III. The Federal Ditch Right of Way 

The Federal Government had conveyed all of Lot 13 to the State by Federal Patent No. 

50-65-0492. That patent issued March 16, 1965.2 The patent expressly reserved to the United 

States Government "a right-of-way thereon for ditches ... constructed by the authority of the 

United States." Copy of the patent is appended with that language highlighted. 

By March 1965 there was a ditch and drainage system existing on the Nl/2 of Lot 13 . 

This is shown by two pieces of evidence. First, aerial photographs from 1963 and 1968 have 

been ordered from Quantum Spatial. They show some work in 1963 and an enlarged ditch by 

1968. They will be provided as soon as they are produced by the vendor. Second, in 1966 the 

State "replatted" Lot 13. That replat, designated State Survey K-1631, shows a line running 

from K-Beach road to Cook Inlet, terminating in a "corrugated metal pipe." Copy of that survey 

is appended, both in full and with N !h of Lot 13 enlarged, with the referenced pipe highlighted 

in yellow. 

Like many ofthe older recorded documents, Survey K-1631 is hard to read, even when 

enlarged on the computer. Accordingly, part of the State of Alaska's analysis relative to the 

public access easement must necessarily include an analysis of this federally reserved ditch. In 

any event, KPB cannot dig in the ditch or replace the ditch because KPB received from the State 

no_ greater right than the State received from the Federal Government. All successors to the 

Federal Government have to acknowledge and work with federal ditch rights. Reserved to, and 

held by, the United States. 

Ill 

/II 

2 Note that later, in 1979, the State only gave KPB the North Yz of Lot 13. The State retained ownership 

of the South Yz. A review of historic records suggests that the reason was because the 

South Yz had come to be occupied and developed by a citizen. Whatever the reason, KPB does not own 

the South Yz of Lot 13. 
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IV. Conclusion 

KPB does not have clear title to the N ~ of Lot 13. Said title appears to be encumbered 

with a public access easement that can be modified only by DNR and a federally reserved 

drainage right-of-way that can be modified only with approval and permission of the United 

States. This is not an unusual situation. Many federal grants came with reservations; many state 

grants came with explicit and implied encumbrances. However, until these matters are 

addressed, KPB would be acting beyond the scope of its legal authority if it unilaterally altered 

to theN~ of Lot 13. END 
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4500 

~now .AU iiltn iiu ~l}rsr fJrrstnts that :tu: ~tat~ "' ·\ht\ka. in consideration of the sum of 

TEN At.~.D NO I U!9.. :_-- -:.-_-:::-:.::-: --- -::-_-_:._- -_-- -...:_::.:.:-...=.:.:...-_---- ---------- DOLLARS 

lav.ful money of th~: united Stall"'-. ami mh.:r gl"lt'tl and \alua"h: .:un~1d~:rations, now paid, the receipt 

whuc:of i~ hereby a.:kmmh:J~;:eu. due' h~·•ch~ l!rant to ...... ·-·· 

---------- · ·-- __ KENAI PEz.lW..SJH ... b ...fiP:£R'-""O.!Ll'G!o:.!'H.!..' ---------

______________ .P. 0. Box 850 Soldotna. Alaska Q9669 

I • .successor$ II I . d' h Bo b f tle 1 r IICKJCaml a.'~tJ:!n), a that re-.1 propert)· snuate m 1 e roug o Kenai Peninsula 

TO\~SHIP 5 NORTH, RANGE 11 WEST , SEWARD MERIDIAN 

SECTION 30: LOTS 6, 7, 8, 11, 12, 15, N%. OF LOT 
13, S% OF LOT 14 

CONTAINING 26.89 ACRES, MORE OR LESS. 

and to 

Subject to oil and gas lease, BLM Serial No. A-028056. 

Subject to right-of-loJay, BUf Serial No. A-054094, 
issued to the Department of Highways for Kalifonsky 
Beach Road 200 feet in width . 

Subject to valid existing trails, roads and easements. 

Subject to A.S . 38.05.127, Access to Navigable or 
Public \olaters. 

Net chargeable acreage under A.S. 29.18.201 is 
25. 13 acres. 
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~Ut ~~nb t JH f iJ1 llhl -< " "'rl.:l ooon , ~PPt'lllftl! on lllc trd<ral 1'01<111 Of &)lh<r ,'tlft\C)III<t !>)I "'hkh lh< (.;<4.1\IU< a\<IUIICd Iitle; 

.Anll1furtlfrr. ~!.>·k:~ . "' ~.rantur. "'Jlln>IY re<c"c• 0111 ulthc ll<lll\ hc<cb~ n•ad.:. unto rl~ll, ,,. lo:-.'Ct". 'u"~'ar• ;&nd ll>>~&ns Core··~. 
all,.,;,, l'·"""· ,r\U, ur<>. n:uocrah. h••~<•nabl~ 1\\Ut<riah, and Cunih of t'Cr~ name. l.in<J '" dc-.:npll<'n, ~nd •hi~h m~) be in or upon .aid lands 
at>,n• J~-..:r:llcJ. '" •"~ pall 1hcreo1, 311<1 th< ci,hl '" nplurc th< .:.me fur web ull<, 1!1'"'· • ..,~. "'"'· n1111<1 al•. liurolnllblc materiab and lu»ib; 
:.nd ,, ~\,,) h~'1ct.~ •~r'"'''~ ..,,.d aud :o:scf\n out Cll th< i"'"' hcrtb) rnad<. unh> it>elf. ih r~-..--- •U•<C\>ilr~ ,.nd 1>\ll!ft" Core•er, the tiahl 
:.> cnt« i>)' ll•cll. rl• ~" rhar at;cnh, auurnc~-t. anu '<f'lnl> upon .ani Ltnd•. '"an} pail cr p;<rb lhcr<of. at '"> iln.S allt•mc-., Cor the puti\(KC 
,,1 <'1'<'""1!· .k•tlol'lfll'. Jr~hn- and ""'~'"• miii<'S ur •cUs on tbck or uth~r lan4'- ;and tal.illa "ut ~~~~~ rcm .. nint~thcrclro<n all s&Kit oib, a:a>n • 
.:u~l. '"""· mm~r~h. r"''''"a~lc rnatcnal> an<J tU>sih; and 10 that end 11 l'unhcr t.\l'fC\>1) r~ne. <~ut uf lit~ JfaPI btrcby rnildc, un1u ilsclf, 
il, Jo.«,, ,u~.:o.w" OlfiJ '"'"~"' '"'~"'· rile riJhl b~ it. or thnt illt.nl-.. "'" anb and atturnc1> a1 an~ •nil aU lrmn 10 cr..:t. ~'Uiblrutl, marnl<lin • 
.11\U u.c all ,u,h buuo.lrnJ>. ttlll~hilln)'. road•. PIPd•nt>. JIO"'ct~. ancJ railroad•. ""L >Uclt •~fb, drill >u~h """•· ""'"'" •u.:h S<~il, ancllo rc· 
noatn ,on "'"' l•ncl• ur on) p;ul thereof for the iol<c~uinll purpo.n, and lu U..'\.'IIPI a.• mu.:h u( ..ar.S l~nJ, &> mar be nt>:c.sar> or .:on•cnrcnt C01 
•"'-h 9urr•»~. berco~ ~l'l«,ly ro.cr•inc to rl>elf, ir. !c.'>«'. ,u,..:asor> and l»it~n• • .n aforc.ai<J. 11cnc:all> all rrsht• and po'"'tr in. tu and o•c 
..ald t.nd. •hc1hcr h~t<m c~(ll"'ie\1 Of not, <C.lloon:~bl~ ncc"""r>· ur .:un•cnicnt tu render bcncrr.:ial al\11 chr~~nlthc complete enJoyment or tht 
fiiU(\<11~ ~n.t ro;l:h lrt!d!) C.\f'f(<>(~ fe>Cf\Cd. 

U:o Hnut }\nil ij;p Holb th< ..aio.l land, topttbcr "'ith th• tei\Cm<nt,, llcrcduamcnh, and arpuncnanc~ rhucuntu ~p('l<.-rl;lrning. unto 
. SP.-~cessors 

lh< ~:d lo!,Jntc'o.'.JIId •. th~.~.!"lf.Mand &SSIJnS furc\cr. 

!n \!:cstimollg UUttn:of th~ Stare of Ala>ka hru .. -aoscd th~c rorc>cnh "' '!It C\a:uled t>~ the Ui•~.:tor or the O""'on or L•nd>. 

Jlcp3ri111Cnr M ~.uur.•i K,._...,,,c-,, ' '"'"or AJo>J.;o, rbi' -~--~::: da~ ,,f ___ CJ~------ .o\.D. tiJft.... 

_ _ :~/{;~ 
Director. Division of Forest, Land 

~tc of Alaska and \>later Nanagemenc 
) ~'-

TJ:iJ.Ii.D ......... _ . __ Ju.Jo.:r•l l>l\ln.:t 

i!:l}i& )JJ J,o U:trtifU '""' ,,th< . • !_7_t_!] ~~~or -· __ .92_tob~. -··· --·-·---··----- · 1~79 ·-·~ppmcd bcforem• 

__ '!.JiEQD_Q Rf. __ G.. ~ a-Cl'J:J. ··-·· ,. ho ;, ~nu"'n '''me '" be rhr.: llu..:t"r olt the l>r•i"'"' ot l. .. urch. l.kp.nuncror ol Satur~l R.HOu"c.· 
Sl~lt uf '".._,~ •. '" tr.c !'cr•<>n "h•• ha• t>ctn ra,.roll} tldtt•I<.J ''" autho~trr ~ "' >ar.J lllf<.:t•lr 1~ c\e.:ute the turc~o>ITI~ 110<~rncnt; that he 
c.' '-"11!<1 ...,«! Ll,>.umtnt " """' ' "'" l<~al 4~1h..,ril ) 4nd -.uh lnu .. :<J~c ••f "' .:ontcnr-; .. n~ 1h~1 ,.,,h "" "'•" l'<'l"""c.1 irotl) 1.ru1 •otuntarily 
UCHJI\ th~ rrcm"~ JnJ fur I he pur f'''~ ' lah.'\1 th!!rdn. .• ~ :,." · .· ~' 

.. ~··:-,. .. ·. 

I ' ; .• J 
// :: ... - ... _ 

-----·--··-------------------:-
,,,muy f'utJlr,· tn .:tn~ for AJ.u.ka -~ -~~ · 
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MUNICIPAL LAND NOMINATIONS/SELECTIONS 

ALASKA DIVISION OF LANDS No. 201278,50629,55707 
DETERMINATION OF EASEMENTS TO AND ALONG WATER BODIES1 SHORELANOS 

ROADS AND TRAILS !IIAAC57) AND CONVEYANCE AREAS 

TOWNSHIP 5 NORTH, RANGE II WEST, SEWARD MERIDIAN, ALASKA 
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Pont\ C-lNI 
(M..,. 196S) 

Anchorag'El 050~04:-C 

t!tbt mntttb j,tatt5 of ~mtttta, 
Ql:o a:H to tn~om tfJe~e pwten~ .stUart come, 6rtding: 

WfiE:aEAS, a certificate of the i ·nncl Office at Anchorage, Alas!ta, ia now deposited 

in tl!e Bnreau of I..nnd Management, whereby it appears tl'.at pursuant to the grant cf lands 

under Section. 6(b) of the At.'l of Cons-ress or July 7, 1958 (72 Stat. 339), as aiile:nde<'!, Ge 

Stute oi Alaska has selected too following described land: 

Seward .Meridian, Alaska. 

'l'. 5 N., R. 11 W., 
Seo. 3, Lot 4; 
Sec. t>, Lots lii, l:-5, 31, 33; 
s~c. 19, Lots a, 9, 13; 
Sec. 30, Lots 7. S, 9, 11, 12, 13, 14; 
Sac. 31, Lot 3; 

1'. •.l: N., R. l2 W., 
Sec. 1, Lvt 2; 
Sec. 12, L.ota 1.2 2lld 13; 
Sec. 13, Lot 12; 
Sec. 24, L-ots 3 and 11; 

'r. 6N., R. l2W., 
Sec. 3, Lots ·1, 5, 6, '7, 9, 10, E~~-:EtSE~NE!; 
Sac. 11, Lots 3 and 6; 
~c. 14, Lots !) and 110; 
Sec. 23, L-ots 7, 16, 17, 69, 81; 
Sec. 23, Lots 10, 15, NE!NWiNEt, Et:N""E~SW!NE!, 

NE;iS\'JtNEiSEi. 

The areas described aggregate 285.29 acres, according to the Official Plats or the 
Sto:veys of the said Lands, on file in the :Bureau of Land M:a.nagement: 

NOW IG.{OW YE, That the UNITED STATES OF Al\!ERICA, in conoideration of the 
premises, and in conformtty With the said Act of CongreSB, HAS GIVEN AND GRANTED, 
and by these presents DOES GIVE AND GRANT, unto the 61l!d State of Alaska, and to its 
assigns, tba tracts of Land nbave described; TO riA VE AND TO HOLD the same, together 
with all tile rights, privileges, lrumunlties and appurtenances, of whatsoover nature, 
thereunto belonging, unto the said State of Alaska, 3D.d to its assigns forever; subject to 
any vested and accrued watar rights for mining, a.,"l'icultural, ntanufacturing, or other 
purposes, and rights to ditches and reservoirs used in collilection with suoh water rights 
as may be recognized and aclmuwledged by th"' local customs, laws a..'ld decisions of 
courts; 8..1l.d tilere Is reserved from the lands ilerel>y zra.oted, a right-of-way thcreo!l for 
clltolles or canals constructi)d by the authority of the United Sto.tes. 

50-65-0492 
Patent Numbel· --····----·-·--



Fnrtu .C-lNt 
(ld•y 106,) 

A.;1.chorage 950604-C 

There is also :reaerved to ti1e Umted Etates ;. right-of-way for thil construction of 
rni!ro~:>..rls, telegrni)h n.'ld teleybane lines ilt v.ccorda!I.Ce wlth tlla Act of M:ar.:;l .t2, l!il.J: 
{38 Eta~. ~05; 4S U.S. C. S.3c. 305). 

'i'!!el"!; ara also rcsal·vad rtghtn-of-way .for :1 l''aderal Aid lUgl!.\;·ay a.ncl. n r.mterial 
site <ldder 23 U.s. C. 51'1'. 

Lot S sald &c. 11 is !.-uhject to tila ter..:;1n of an e.:dating gravel parm!t, k1otorage 
022511, pursua.!!t to the Act of July :n, 1947 {01 Stat. OSl; SO U.S. C. 6{11-CM). 

"EXcept that this patent sil&ll not convey tl.Je oll and gas rigbta iu t=:.e following lru-lris 
u!ll:il the oil and gas leas2s listed s1a.ll termlna:ta or be relinquished, but t.rpon ~;uch 
termLill.tion or relinquisl>.men.t of the ~;aid leases, all the r!gbts and interests to the oil 
!l . .ttd gas deposits in the &aid lands sl>.all automatically vest in the patentee. 

As to the following 12.:Jds, tills l!ll'lry is l::lade un:lcr Sectioa 29 of tile Act of J! abru
uy 25,. 1920 (41 Stat. 437} m:td the Act of Marcb 4, 1933 (47 Stat. 1670) and the ps.tent 
is isa-.red subJect to the rights of prior permittees or lessees to U.S$ oo much of tile 
aurface of the Sllid lands as is required for minlng OIJeratlonn for tbc duration of the 
laases and any authori:&ed exteasions thereof, •,7ithom conJpansation to the pate!ltee for 
dalllilgeS resultmg from proper mining operations. 

Ancoorage 
Serial No. Land Deoorlotiou 

028058 
050112 
028140 
028(}5;) 

028055 

02iH43 

ISEALI 

T. :; N., R. 11 '<i{., S.AL, 
Sec. s, Lot4; 
See. a, I.-ots 15 , Hl , Sl, 33; 
Sco. 19, Lots 8, 9, JS; 
Soc. 30, Lots 7, &, 9, 11, 13, l~.!:; 

Sec.31, Lot 3; 
T. 4 N., :U. J2 W., S.M., 

Sec. 1, Lot2; 
Sec. 12, L-ots 12 m1d 13; 
Sec. iS, Lot 12; 
Scc.U, Lots 8 2nd 11. 

1:-~ T~.:srmo,;y WH!>Itt::OI', the undllt'Sil.rned ;tuthoJ·i:ted ofliC('r of the Burt~u• of 
Lnnd -'f:tntlgernent., in accord•mce with the pro\·i'>ioltd of thtl Act of .Tune 
17, l!I.Jtl (62 Stn.t. 416), has, in the n:~.me of the United St:ltes, (':I ll WI thcsll 
lettcl'o to lxl l!lade Pntcnt, •md the Sel\1 of the Bnre>lU to Lc hercnnto 
1\fthed. 

GH'EN under my lumd, in AnchCl'ag-e, Alaslta tho 
SIXTEENTH day of MA3C!I in the y&~t' of our T.or<l 

one thousnnd nine hundred nnd SIXTY-FIVE nncl of tlle Inde· 
pcndence of tho t:nitcd St.\les the one huudred nucl EIGllTY-NlN'l'E:. 

By ...... -·-···-····-·-1£?~.-~~· Alaska State Dir"'ctor 50-65-0492 
Patent NumlJer -······---·-·-·--............. . 
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