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KENAI PENINSULA BOROUGH PLANNING COMMISSION 
. NOTICE OF DECISION -

- MEETING OF APRIL 24; 2017 -: 
·- .. . .. .. ·- .. .. .. .. ·- ·-. . - . . . . . . . - . . - - - -. . . . . . - - . . . . . . . . 

RE: Vacate the 66-footsectiori line easement running. tbrough the east side of Tract E1 as shown on 
- Folz Subdivision, Snowden Addition, Plat SW 98-33. The section line easement being vacated -is 
'unconstructed and located within the SE 1/4 Section. 27 and SW 1/4 Sectiori 26, T1N, R1W, -

-- Seward Meridian, Alaska; within the Kenai Peninsula Borough; KPBPC Resolution 2017-13; KPB 
File2017~026._ - · - - - - - · 

- - . . - . . . . . . . . . . . . ' . . 

. By unanimous consent; the Kenai: Peninsula Borough Planning Commission granted approval of the 
proposed vacation • during their regularly scheduled -meeting of April 24, 2017 based on the following. 

-.- findings.of fact and conditions.--- - -- - - -- - --

- Findings 
1 ~ __ Per the. abstract from the Bureau· of Land- Management,- the original patentee for the property • 

- _ (WilliamA McPherson, P~tent 52G485) entered the land on September 15, 1914.-
-2. Section Line Easement law caine into effect on April 6, 1923. - - · -_ 

-· 3.- The subjectpropertywasnotVacant, unreserved, unappropdatedpublic landwhen the Section 
-Line _Easement law • became • effective; therefore, no section line easements were created by -law. • 
within the property. - - - - - · - · - - -- - - -- - - - - -

4. SW 98-33, Which showed a 66-foot section line easementttirough Tract E1, was recorded on _ 
December 17, 1998. 

5. The owner of SW 98-33 signed a notarized statemeritdedicating all rights-of-way and granting all 
- ease merits to the use shown. . - - . - . . - - - - -

6. -- Per the _exhibits provided by. the surveyor, the northern portion -of the 66~foot section iine 
-- easementis_ in a pond.<· - - - - - · - - · · 

·- 7.- -_ _ The section iine. easements shown on SW 9.8-33 enter the Seward Highway at an odd angle on a --
_ curve of the highway. - - - - · · · · 

• .. 8. Per the KPB Floodplain Administrator, the proposed vacation is within a mapped -flood hazard 
. zone and the flood way. . . . . . . . . 

9 .. • PerKPB GIS mapping, the proposed vacation was inundated in the 1986 and 2006 floods and 
partially affected by the 1995 flood: . . . . . . . . . . . . . . . 

1 b. . . Ttie 66~fo6t section- line easement as shown on SW 98-33 . is wholly within Tract E1, Folz 
·Subdivision SnoWden Addition: · · · · · · · · · · 

11: ·. The 66-foot section line easement as< shown on SW 98.;33 does not provide public access to 
. adjoining or adjacent acreage parcels. . . - . . . . 

12. .. · Per the petition; the section line E!asement as·shmnm on SW 98-33-is not constructed .. • · .. 
· . 13. · · Per_the petition, the section line easement as shown ori SW 98-33 is nofin use by pedestrians or 

·vehicles.. . . . . . ·. · . . . · . · · . . . . . .. ·. · . . · . __ . . _. · _. ·. · . . 
.. ·:14. · Per· the April 13,• 2017 letter.·froin the. State· Department .of. Natural Resources;· there _are rio. · · 

. section lirie easements, therefore, no. need to petition to vacate .. Per AS 19.10.01 0, for public 
·· · .lands in the Territory of Alaska· before April 6, 1923, seCtion line -easements did not. arise· by 
.. operation of statute. . . . . . -



. , . . _, 

Conditions . · · . · · • · -· . · . . · .. .. . _ - -· . · · 
1. · Concurrence of the proposed vacation by the KPB Assembly: . . . . . 
2. · __ Place a statement on the exhibit that Clarifies only the 66-foot section liiie_ easement as· shown_ on • · 

SW 98.,.3~ is being vacated, anq it is not the _intentto vacate any other dedicated public rights~of-
. way or easements. The final wording can-be workeo out with the Platting Officer. . . . . 

· 3. •. The.F'Ianhing Department is responsible for filing the Planning Commission resolution .. · 
· · 4, · The petitioners will provide the recording. fee for the resolution and its attachm~?nt to the Planning· 

· Department · · · · · · · · · 

. In accordan~e with AS 29.40,140, rio.vacationofa Borough right~of":wayahd/oreasement.may beniade ._. 
Without the consent of the Borough Assembly. The• proposed vacation_ will be forWarded to the Borough . 
·Assembly. TtieAssenibly shall have 30 calendar days from the date of approval (April24,-2017) ii1which · 

·· · .. to veto the Planning Commission decisiOn. -If the Planning Director receives no veto within. the specified 
·. period, the Assembly shall be considered to have given consent to the vacation. · 

. . . . . . '. . . . . -. . . . . -. . .· . . .· ·. .· ·. . . . .· . - - .- -. _- ·. .· ·. .· ·. . ·. . . . . . . . . ' . - . . .. 

. Please contact the Borough Clerk;s office (907-l14~2160 or\-800-478-4441 toll-free within the borough) . 
for additional information. . 

. . . . . . . . - . . . . . . . . . . . . . . . . . . . . . . 

This notice arid uhappi"mted minutes of the subject portion of the meeting were sent April 25, 2017 to: .. 

··. -. McLane Consulting, Inc. 
POBox468 -•-

. · •. Soldotn•~·- AK 99669 . . 

Elliot Jackson & Toni Strauss 
· 1120 Huttman Rd #24 

Anchorage, AK 99515_. 



\ ... 

_AGENDA ITEM F. · PIJBLIC: HEARl NGS 
. . . . . - . . . . . . . . . . . . .·. . . .--. . .. < . . .. - . - . . . .. .: ' - . _.· . . _-- ... - .. .: . -. . . . . - .· . -. . . . . . . - - - . -

--4. : · -Vacate the 66-foot section line easement running through the east side of Tract E1 as stiown-c:>n Folz 
· Subdivision, ·Snowden Addition, Plat SW 98-33. Th_e section line easement being vacated is 
unconstructed and located within theSE 1/4 Section 27aild SW 1/4 Section 26,T1N, R1W, Seward 
_Meridian; Alaska, IJVithin th~ l<enai Pe_ninsula E3orough; .I(PBPC Resolution 2017 -:-13; KPB Fi_le 2017.: : 
. 026. 

STAFF REPORT PC Meeting: 4124/17 

Purpose as stated in petition: . . . . . . . . . . . . . . . . . . . . . . . 
. : 1) · . . .. The easement was incorrectly dedicated cinJhe 1998: plat as a 66' total Width Section Line Easement. 
. . The effective date of the patent is in the year 1914, well before-Section Line Easement Law was in . 

. effect; therefore, this is_ not technically a statute i·section iine'' easement; . . . . . . 
2) _· .Public access through this.easementis impractical, and unlikely. It is unconstructed and partially< 

. passes through a pond; and · · · · · · · · _ · · · · · · 
· 3) .: Equal or better access exists around Tract E1_in the form ofa·boT·Right of Way (Seward Highway]._-

- . - . . . . 

Petitioners: "<Elliot Jackson and Toni L Strauss of Anchorage; AK. 

·:. Public notice appeared in the April12 issu_e of the Seward Journal as. a separate ad and in the April19 issue . 
as part of the tentative agenda. · · · · · · 

. . . . . . . - . . . . . . - . . - . . - . . - . . . . . . . . . . . -. '- . . .· . .· ·. . ·. ·. .· . ·. .· . .· . . ·. 

Per KPB 20; 70:220; public hearing notices to adjoining and adjacent property owners may be sent by regular.·.: · 
mail.. Twelve public hearing notices were sent by regular mail tci owners within 600 feet· . . . 

Public hearing noticeswere emailed to 12 agencies and interested parties and 12 i<PB Departments. ·. 
·. . _-_. . . - .·.. .·. . . . . . ... ·.. .·. . . . .· 

... Notices were mailed to the Seward Post Office cind Seward Community Library with a request to be posted in · .. 
. :_ public locations. The public hearing notice and maps were posted on theBoroughwebsite.and bulletin board. 

Comments Received < 
ENSTAR: . No comments,_ recommendations, or objedions. · . 

. . 

Gel: No comments . · 
. . . - . . . 

· KPB Addressing Officer: No objection to the vacation. 

KPB RoadsDepartment: No comments . 
. . . . 

. . - . . . . . . . . . . . . . . . . . . . . -. . . -. . . . . 

.River Center: The proposed vacation iswithin a mapped flood<hazard zone (At; X) and a flood way. 

··- Seward Elect~ic: Foltz Subdivision Snowden Addn. Plat#98..:33 clearly shows the overhead electric lines as · 
-. . center of a 60 foot utility easement This easement is in straight line sections between poles varying betweenO. -. 

and 5+ _or_- feet into the lot. -This is not what I see depicted_ on. the s~ctlon line easement exh_ibit I ani< . .· 
... concerned that this may mislead the new owner of this property as tc:i lhe true width_ cifthe easement. .. 
· Therefore, if Plat 98-33 description holds or the line there depicted is transferred to this exhibit,.l will has no . 

issues with the exhibit: Furthermore, easements still apply from Bk42R P194, 212, and 213. ·. . . 
. . . . - . - . . . . . . . . . . . . . . . ' . . . . . . '. . . - . . . . . . . . . . . . . . . . . . - . - . . -

·State Department of Natural Resources: Based on the date of entry and Federa1Patent#52S485, therewciuld < . 
·_·be no section iine easements, therefore, no need to petition to vacate. ParAS 19.10.010, for public lands in 

the Territory of Alaska before April 6, 1923, section line easements did riot arise by operation of statute ... 

State Parks: No comments. 
- . - . . . . . 

· · · Staff Discussion: KPB records concur with· the petitioners'_ statement that the property was entered in 1914 .. · 
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. . . . . . - ' . . . 

_ Section line easement. laW was enacted_ in 1923. -Recordation of SW 98-33 created some type of easement-
based on the owner's notarized grant of an easements to the 'use showrl.: . . . . . 

. . . . . . . ' . 

.. . The surveyor discussed the section line easements as ShoWn on sw 98.:.3_3 with the State Departmenfof . 
· . Natural Resources: ()n Apri113, 2017, DNR provided.a letterto the surveyor confirming the 66-foot section. -· 
. _line easements shown on SW 98-33 were notcreated by statute, and a s¢ction line easement vacation petition 

did not have to be submitted to DNR. - - - - - - - - -
.. .: .. : .· .: .-: .: .: _' : .· .: . - - . . . . . - . . ' . . . . - . . . - . . . . . . - . - . - . . - . ' - . - -

Since .the section lineeasemeritsshown on SW98.,33 werenotcreated.by statue; the proposed vacation can . - -
_-be .finalized by KPB with no further involvement by DNR--The surveyor opted to finalize the vacation, if it is: 
· approved, by Planning Commission Resolution. · · · · · · · · · 

Findings for th_e Proposed Vacation · · _ _ . _ . _ _ 
· _ 1: · ·Per the abstract from the Bureau of Land. Management, fhe original patentee for the property (William 

A McPherson-. Patent 526485) entered the land em September15, ·1914. - - - - -
· 2. • : Section: Line Easement le~w came into effect on April 6, 1923. · · _ . 

--- 3. - -- The subject property was not vacant, unreserved,-unappropriated public land. when the Section Line -
Easement law became effective; therefore, ho.sectioh line easements were created by law within the 
property. . - _. _. -- ____ -· ____ -- - _. _ - __ . -- _ _ _ · _ _ _ - ____ -- __ _ 

. 4; : SW _ 98~33; whic_h showed a 66-foot section line ea_sernent through_ Tract E1, was recorded on ·_ · 
December17, 1998. _ - - . _ - _ - - . - _ .. - .. _ - _ - - _ - . 

5. The owner ofSW 98-33. signed a notarized statement dedicating aU rights-of-way and granting all 
easements to the use shown. . . . . . • . . . . . . . . . • 

· 6. - Per the exhibits provided by the surveyor, fhe northern portion of the 66..:foot seCtion line easement is.·- • -
_• in a pond. · · · · · · · · · · · · · · · 

7. . The section line easements shown on SW 98~33 enter the Seward Highway at ail odd angle on a · 
curve of the highway.. .. . . .·.. . .·. . . ·.· .· .. ·.· . . · .• -_ .. ·.· ·. . . . -_ . ·. .. . . 

8, _ . Pertlie KPBFioodplain Administrator, the proposed vacation is within a mapped flood hazard zone 
• and the flood way. . . . . . . . . 

--_ 9. Per KPB. GIS niapping, the proposed vacation was inundated in the 1986 and 20Q6 floods and · 
_ · parti_ally affected by the_ 1995-flood. _. _ _ _ _ _ __ -- .. -. - _ . -. - . _ - . _ - - _ 

10. · The 66-fc:iot section l_ine ea_sement as shown onSW 98-~3 is wholly within Tract E1, Folz Subdivision: _ 
Snowden Addition. · · · · - · · · · · · · · · 

--- 1.1. ·_The 66-foot section line easement as shown on SW 98-33 does not provide public access to adjoining _ 
or adjacent acreag·e parcels. . . . . . . . . . . . . . 

12.. Per the petition, the section line easement as shown on SW 9a.:33·is not construCted; 
13. -Per the petition, the-section line easement as shown on SW 98..:33 Is hOt in use:by pedestrians or • 

. -·vehicles. . . . . . . .. . . .. . .. . .. . . . . . .. 
14. . . . Per the April13, 2017 letter from the State Department of Natural-Resources, there are no section . 

line easements, therefore, no need to petition to vacate. Per AS 19.10.010, for public lands inthe-­
Territory of Alaska before AprilS, 1923, section:line easements did not arise by operation of statute, : . 

. . . . . . . . . 

--_ STAFF RECOMMENDATION: Based on Findings 1 ~ 14, staff recommends granting approval of the vacation · 
· -as· submitted!- subject to: 

1: - · _ Concurrence_ofthe proposed vacation by the KPB Assembly._-
. . . - - . . -· .. . .. .. -· .. .. . .. .. -· . . - . . . . . . - . . - -

2. Place a ~iatement on ·th~ exhibit that clarifies. only the 6S~foot section line easeme_nt as. shown on sw . 
98-33 is being vacated; and it is• not the intentto vacate any other dedicated public rights-of-way or: 
easements:. The-final wording can be worked out with the Platting Officer.- -

- . . - . 
. . - - . . . . . . . . . -. -. . . . . . - . . . . - . . . - . . . - . 

3·. _ _ The Planning Department- is responsible for filing the Planning Commission resoh.ition. 
. -. . . - . . . . . . . - -

-4, The petitioners wlilprovide the recording fee for the resolution<arid its attachment to the: Planning< 
- .. Department · · · · · · · · · · · · 
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NOTE: . . . . . . 
KPB 20.70.110. ~Vacation consent.....;,assembly. . . . . . . 

· · Avacation of a street right-of-way, public area, or public ~asement within the borough outside of the 
limits of cities may not be made without the consent of the borough assembly. The assembly· shall · 

· have 30 calendar days .from the date ofapproval in which to veto the planning commission decision.lf 
no veto is received by the planning director within the specified period, the borough shall be 

.. considered to have given consent to the vacation~ · 

KPB 20.70.120. -Action after deni~l of vacation petition. . . . . 
· A. . Denial of a vacation petition is a final act for wtiich no further consideration shalt be ·given by 

the Kenai Peninsula Borough. · · · · · · · · · · · · · · · · · · 

B. . ·.Upon denial by the planning commission, no reapplication or petition concerning the same 
vacation· may be. filed within one calendar year of the date of the final denial action except in· 
the case where new evidence or circumstances exist that were not available or present When . 
the original petition was file~. · · · · · · · 

END OF STAFF REPORT 
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