Kenai Peninsula Borough
Planning Depar...ient

TO:

FROM:

DATE:

RE:

MEMORANDUM

Wayne Ogle, Assembly President
Kenai Peninsula Borough Assembly Members

Max Best, Planning Directo

June 27, 2018

Vacation of the 30-foot wide right-of-way on the west 30 feet of the W 1/2 SW 1/4 SE 1/4 SE
1/4 of Section 35, Township 7 North, Range 12 West, Seward Meridian, KPB, Alaska, off Miller
Loop Road, Nikiski, within the Kenai Peninsula Borough; KPB File 2018-064V

In accordance with AS 29.40.140, no vacation of a Borough right-of-way and/or easement may be made
without the consent of the Borough Assembly.

During

their regularly scheduled meeting of June 25, 2018, the Kenai Peninsula Borough Planning

Commission granted approval of the proposed right-of-way and utility easement vacations by unanimous
consent based on the following findings of fact. This petition is being sent to you for your consideration
and action.

Findings

1
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Lo ~No W

27.

28.

29.

30.

The right-of-way proposed to be vacated was created by warranty deed, which was recorded in
Book 49 Page 168 KRD on November 29, 1967.

If the 30-foot right-of-way is vacated, the block would be generally defined by Miller Loop Road,
Birch Lane, Foley Drive, and Balto Drive.

If the 30-foot right-of-way is vacated, the block would be a platted, looped access.

If the 30-foot right-of-way is vacated, most of the block’s rights-of-way are maintained by the
State Department of Transportation or KPB. Per 2016 imagery, the northern segment of Birch
Lane is not constructed at this time.

Per the submittal, the right-of-way proposed for vacation has not been constructed.

Per the submittal, the right-of-way proposed for vacation is not in use for access.

KPB Roads Department submitted a statement of no comments.

Sufficient rights-of-way exist to serve surrounding properties.

No surrounding properties will be denied access.

ACS requested a 10-foot utility easement centered on their existing facilities in the 30-foot right-
of-way.

Since the subject 30-foot wide right-of-way was not dedicated by a subdivision plat, the right-of-
way was not depicted on any of KPB's maps.

Existence of the 30-foot wide right-of-way would not be known unless research of relevant
conveyance documents was conducted.

Development occurred without the knowledge of the 30-foot right-of-way, which was created by
a 1967 warranty deed.

The ten-acre parcel to the west, if further subdivided, could grant a 60 foot wide right of way to
provide access.



31 A drive constructed within the 30 road easement would access North Miller Loop, a state
maintained right of way. Any new driveways will require DOT approval.
32. A drive located within the access easement would be located very close to the existing drive.

Draft, unapproved minutes of the pertinent portion of the meeting and other related materials are
attached.

cc petitioners’ w/minutes only



ARCMRAITEMEE, PUBLIC HEARINGS

1. Vacation of the 30-foot wide right-of-way on the west 30 feet of the W 1/2 SW 1/4 SE 1/4 SE 1/4 of
Section 35, Township 7 North, Range 12 West, Seward Meridian, KPB, Alaska as dedicated per the
deed recorded in Book 49 Page 168, Kenai Recording District, Alaska; Section 35, Township 7 North,
Range 12 West, Seward Meridian, Alaska, off Miller Loop Road, Nikiski, within the Kenai Peninsula
Borough; KPB File 2018-064V

Staff Report given by Scott Huff PC Meeting: 6/25/18

Purpose as stated in petition: The parcel is being subdivided. The roadway easement was created in 1967 by
deed, but was never constructed. The surrounding parcels have alternative physical and legal access. The
owners' septic leach field is situated within a portion of the road easement. There is an overhead electric line
situated along the west property line.

Petitioners: Timothy and Lorlie Shield of Kenai, Alaska
Notification:

Public notice appeared in the June14, 2018 issue of the Peninsula Clarion as a separate ad and in the June
21 issue as part of the Commission’s tentative agenda.

Ten certified mailings were sent to owners of property within 300 feet of the proposed vacation. Two receipts
had been returned when the staff report was prepared.

Public hearing notices were sent by regular mail to two owners within 600 feet of the proposed vacation.

Notices were emailed to 16 agencies and interested parties. The public hearing notice was emailed to the
Nikiski Fire Department. Notices were made available to 9 KPB staff via a shared database.

The public hearing notice was mailed to the Nikiski Post Office and Nikiski Community Library with a request
to be posted in public locations.

The notice and maps were posted on the Borough bulletin board and Planning Department public hearing
notice web site.

Comments Received:

ACS: ACS has an existing cable in the right-of-way proposed to be vacated. Retain a 5-foot easement on
either side of the existing cable.

ENSTAR: No comments, recommendations, or objections.

Homer Electric Association: Reviewed/no comments.

KPB Addressing/Street Name Review: 45841 will be retained on Lot 1. Street names are correct.
KPB Code Compliance: No comments.

KPB Planning: No material site or local option zone issues.

KPB Roads Department: No comments.

River Center: The proposed vacation is not within a mapped flood hazard zone and it is not affected by the
Habitat Protection District.
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State Parks: No comments.
Staff Discu~~‘7n:

If the 30-foot right-of-way is vacated, the block wouid be generally defined by Miller Loop Road, Birch Lane,
Foley Drive, and Balto Drive, which exceeds the maximum length per KPB 20.30.170. However, the block is a
looped access. Most of the block’s rights-of-way are maintained by the State Department of Transportation or
KPB. Imagery indicates the northern segment of Birch Lane is not constructed at this time.

With the 30-foot right-of-way, the block is generally defined by the 30-foot right-of-way, Foley Drive, Balto
Drive, and Miller Loop Road. The block’s length is closer to compliance with KPB 20.30.170 if the 30-foot
right-of-way is part of the block.

Treetop VIP Estates Subdivision No. 2 to the west has a 60-foot Treetop Street that is in a good location to
extend to Foley Drive to shorten the biock; however, this right-of-way is actually a long cul-de-sac. The other
north/south right-of-way in the block is another cul-de-sac (Bristol Circle), which cannot help shorten the block.

If the vacation is approved, it will be finalized by recording Lindsey Reader Subdivision. The preliminary plat is
scheduled for review by the Plat Committee on July 16, 2018.

Vacation of the right-of-way would resolve the encroachment; however, staff cannot recommend vacating a
public right-of-way based on incorrectly iocated improvements.

Findings:

1. The right-of-way proposed to be vacated was created by warranty deed, which was recorded in Book
49 Page 168 KRD on November 29, 1967.

2. If the 30-foot right-of-way is vacated, the block would be generally defined by Miller Loop Road, Birch

Lane, Foley Drive, and Balto Drive.

If the 30-foot right-of-way is vacated, the block would be a platted, looped access.

If the 30-foot rinht-of-way is vacated, most of the block’s rights-of-way are maintained by the State

Department o. ..ansportation or KPB. Per 2016 imagery, the northern segment of Birch Lane is not

constructed at this time.

Per the submittal, the right-of-way proposed for vacation has not been constructed.

Per the submittal, the right-of-way proposed for vacation is not in use for access.

KPB Roads Department submitted a statement of no comments.

Sufficient rights-of-way exist to serve surrounding properties.

No surrounding properties will be denied access.

The block length exceeds the maximum length per KPB 20.30.170.

With the 30-foot right-of-way in place, the block is incomplete, but it is closer to compliance with block

length per KPB 20.30.170.

12. The proposed subdivision plat creates a 40,000 square foot lot in the southeast corner and a 3.709-
acre lot.

13. Further subdivision of pro I Lot 1 (3.709 acres) would require a 60-foot right of way dedication.

14. The location of pro  ied sbour  ies and the location of the ex ng housewouldno  lov
full 60 foot right of way dedication to occur; therefore, limiting the possibility that Lot 1 could be further
subdivided in the future.

15. The 10-acre parcel to the west fronts on 660 feet of the 30-foot public access easement.

16. The 10-acre parcel to the west can be further subdivided.

17. If further subdivided, the 10-acre parcel to the west will be required to grant a matching 30 foot right of
way for a full 60-foot right of way dedication.

18. The 11.8-acre parcel to the north fronts on 30 feet of the 30-foot wide public access easement.

19. The 11.8-acre parcel to the north can be further subdivided.

20. If further subdivided, the 11.8-acre parcel to the north may be required to extend right of way or
dedicate a cul-de-sac.
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21. Per KPB 20.70.170, where two or more access points are necessary for large vacant or semi-vacant
areas of land, the commission shall consider density, use, projected development, and maintain
sufficient rights-of-way to serve potential use.

22. Per KPB 20.70.210, The commission shall consider the intended purpose of the area, and any future
uses of the area when making a decision.

23. The 30-foot right of way provides access for possible future subdivisions for the subject property and
adjacent acreage lots/parcels.

24, ACS requested a 10-foot utility easement centered on their existing facilities in the 30-foot right-of-
way.

25. Per Kenai Watershed Forum 2013 Cook Inlet Wetlands Mapping, the subject property and
surrounding lots/parcels are not affected by low wet areas.
26. Per KPB GIS 4-foot contours, terrain within the subject property and block is generally flat.

STAFF RECOMMENDATION: Based on Findings 1, 10-23, 25, and 26, staff cannot recommend approval of
the vacation as petitioned.

If the proposed vacation is denied, the preliminary plat may continue through the process, but the 30-foot right-
of-way will remain intact.

If the Commission approves the proposed vacation, staff recommends the approval be subject to:

1. Attach findings to the motion to approve the proposed vacation.

2. Consent of the vacation by the KPB Assembly.

3 Submittal of a final plat in accordance with KPB Title 20 within a timeframe such that the plat can be
recorded within one year of vacation consent.

4, Grant utility easements requested by the utility providers.

KPB 20.70.110:

A vacation of a street right-of-way, public area, or public easement within the borough outside of the
limits of cities may not be made without the consent of the borough assembly. The assembly shall
have 30 calendar days from the date of approval in which to veto the planning commission decision. If
no veto is received by the planning director within the specified period, the city or borough shall be
considered to have given consent to the vacation.

KPB 20.70.120:

A. Denial of a vacation petition is a final act for which no further consideration shall be given by
the Kenai Peninsula Borough.
B. Upon denial by the planning commission, no reapplication or petition concerning the same

vacation may be filed within one calendar year of the date of the final denial action except in
the case where new evidence or circumstances exist that were not available or present when
the original petition was filed.
KPB 20.70.130:
THE FINAL PLAT MUST BE RECORDED WITHIN ONE YEAR OF THE VACATION CONSENT IN KPB
20.70.110.
END OF L ..\FF REPORT
STAFF REPORT ADDENDUM
Staff Report Addendum given by Scott Huff PC Meeting: 6/25/18

Staff Discussion: After the meeting packet was distributed, the surveyor submitted additional information and
a proposed right-of-way alternative for the block.
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The subject right-of-way was dedicated by a 1967 warranty deed instead of a subdivision plat. The warranty
deed was recorded (Book 49 Page 168 KRD) so it is part of the public record. However, since the subject
right-of-way was not dedicated by a subdivision plat, the right-of-way was not depicted on any of KPB’'s maps.
Therefore, subsequent development occurred without the knowledge of the 30-foot right-of-way.

A Certificate to Plat is not required for vacation petitions so staff does not know if the title company will
specifically call out the right-of-way or if it will be included in the generic list of encumbrances affecting the
property, such as: reservations, restrictions, conditions, and easements of record. |t is the responsibility of
the owner(s) to research each reservation, restriction, condition, and easement of record individualily.

The surveyor provided a sketch of an alternative design for the block, which would provide a looped access
and bring the block closer to compliance with KPB 20.30.170. However, the proposed alternative design would
require the cooperation of four property owners, one of whom is the petitioner.

A full 60 foot right of way would require a 30-foot match from the property located to the west. Per the
surveyor's additional submittal, a roadway constructed in the center of a 60 foot right of way would require
relocation of existing utilities. The cost to move said utilities is approximately $72,000. Staff cannot cite
expense as a finding to support vacating a public right-of-way; however, staff recognizes it is a burden to the
owners.

One alternative for future subdivision ¢« _ot 1 suggested by the surveyor would include a flag lot design. Staff
considered a similar alternative, which would require an exception to KPB 20.30.190 unless the flag was 60
feet wide.

Additional Findings:
27. Since the subject 30-foot wide right-of-way was not dedicated by a subdivision plat, the right-of-way
was not depicted on any of KPB's maps.

28. _.istence of the 30-foot wide right-of-way would not be known unless research of relevant
conveyance documents was  nducted.

29, Development occurred without the knowledge of the 30-foot right-of-way, which was created by a
1967 warranty deed.

30. The ten-acre parcel to the west, if further subdivided, could grant a 60-foot-wide right of way to
provide access.

31. A drive constructed within the 30 road easement would access North Miller Loop, a state maintained
right of way. Any new driveways will require DOT approval.

32. A drive located within the access easement would be located very close to the existing drive.

AMENDED STAFF RECOMMENDATION: Based on Findings 1-9, 24, and 27-32, staff recommends
approval of the vacation as petitioned, subject to:

1. Attach findings to the motion to approve the proposed vacation.

2. Consent of the vacation by the KPB Assembly.

3 Submittal of a final plat in accordance with KPB Title 20 within a timeframe such that the plat can be
;orded within one year of vacation consent.

4, Grant utility easements requested by the utility providers.

KPB 20.70.110:

A vacation of a street right-of-way, public area, or public easement within the borough outside of the
limits of cities may not be made without the consent of the borough assembly. The assembly shall
have 30 calendar days from the date of approval in which to veto the planning commission decision. If
no veto is received by the planning director within the specified period, the city or borough shall be
considered to have given consent to the vacation.

KPB 20.70.120:
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A. Denial of a vacation petition is a final act for which no further consideration shall be given by
the Kenai Peninsula Borough.

B. Upon denial by the planning commission, no reapplication or petition concerning the same
vacation may be filed within one calendar year of the date of the final denial action except in
the case where new evidence or circumstances exist that were not available or present when
the original petition was filed.

KPB 20.70.130:
THE FINAL PLAT MUST BE RECORDED WITHIN ONE YEAR OF THE VACATION CONSENT IN KPB
20.70.110.

END OF STAFF REPORT ADDENDUM

Chairman Martin opened the meeting for public comment. Seeing and hearing no one wishing to speak
Chairman Martin closed the public comment period and opened discussion among the Commission.

MOTION: Commissioner Foster moved, seconded by Commissioner Whitney to approve the vacation of the
30-foot wide right-of-way based on the following findings and staff recommendations.

Findings

1. The right-of-way proposed to be vacated was created by warranty deed, which was recorded in Book
49 Page 168 KRD on November 29, 1967.

2. If the 30-foot right-of-way is vacated, the block would be generally defined by Miller Loop Road, Birch

Lane, Foley Drive, and Balto Drive.

If the 30-foot right-of-way is vacated, the block would be a platted, looped access.

If the 30-foot right-of-way is vacated, most of the block’s rights-of-way are maintained by the State

Department of Transportation or KPB. Per 2016 imagery, the northern segment of Birch Lane is not

constructed at this time.

Per the submittal, the right-of-way proposed for vacation has not been constructed.

Per the submittal, the right-of-way proposed for vacation is not in use for access.

KPB Roads Department submitted a statement of no comments.

Sufficient rights-of-way exist to serve surrounding properties.

No surrounding properties will be denied access.

4. ACS requested a 10-foot utility easement centered on their existing facilities in the 30-foot right-of-
way.

27. Since the subject 30-foot wide right-of-way was not dedicated by a subdivision plat, the right-of-way

was not depicted on any of KPB's maps.

o
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28. Existence of the 30-foot wide right-of-way would not be known unless research of relevant
conveyance documents was conducted.

29. Development occurred without the knowledge of the 30-foot right-of-way, which was created by a
1967 warranty deed.

30. The ten-acre parcel to the west, if further subdivided, could grant a 60 foot wide right of way to provide
access.

31. A drive constructed within the 30 road easement would access North Miller Loop, a state maintained
right of way. Any new driveways will require DOT approval.

32. A drive located within the access easement would be located very close to the existing drive.

VOTE: The motion passed by unanimous consent.

[(BEivic w~RLUCCIO ECKiuive | ERNST Fico FOSTER ISHAM
YES YES ABSENT ABSENT YES YES ABSENT
MARTIN MORGAN RUFFNER VENUT! WHITNEY 9 YES
YES YES YES YES YES 3 ABSENT

AGENDA ITEM F.

PUBLIC HEARING
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Charlie Pierce
Borough Mayor
June 27, 2018

KENAI PENINSULA BOROUGH PLANNING COMMISSION
NOTICE OF DECISION

MEETING OF JUNE 25, 2018

RE: Vacation of the 30-foot wide right-of-way on the west 30 feet of the W 1/2 SW 1/4 SE 1/4 SE
1/4 of Section 35, Township 7 North, Range 12 West, Seward Meridian, KPB, Alaska as
dedicated per the deed recorded in Book 49 Page 168, Kenai Recording District, Alaska;
Section 35, Township 7 North, Range 12 West, Seward Meridian, Alaska, off Miller Loop Road,
Nikiski, within the Kenai Peninsula Borough; KPB File 2018-064V

By unanimous consent, the Kenai Peninsula Borough Planning Commission granted approval of the
proposed right-of-way and utility easement vacations during their regularly scheduled meeting of
June 25, 2018 based on the following findings of fact and conditions.

Findings
1 KPB Roads Department submitted a statement of no comments.
2. Per the submittal, a pond and muskeg area is within close proximity to the right-of-way

proposed to be vacated.
3 Per the submittal, a large boulder is partially in the right-of-way proposed to be vacated.
4 ACS submitted a statement of no objections.
5. Homer Electric Association submitted a statement of reviewed/no comments.
7 One of the petitioners owns 8-15, Block 2, KN 86-109 (Iyuptulla No. 2 Subdivision).
9. Tract A and Tract B, KN 2009-55, have been issued Lopez Avenue addresses.
13. Sufficient rights-of-way exist to serve surrounding properties.

14. No surrounding properties will be denied access.
15. Per the submittal, the right-of-way proposed for vacation is not in use for access.
16. Per the submittal, the right-of-way proposed for vacation has not been constructed.

In accordance with AS 29.40.140, no vacation of a Borough right-of-way and/or easement may be
made without the consent of the Borough Assembly. The proposed vacation will be forwarded to
the Borough Assembly. The Assembly shall have 30 calendar days from the date of approval (June
25, 2018) in which to veto the Planning Commission decision. If the Planning Director receives no
veto within the specified period, the Assembly shall be considered to have given consent to the
vacation.

Please contact the Borough Clerk’s office (907-714-2160 or 1-800-478-4441 toll-free within the
borough) for additional information.



This notice and unapproved minutes of the subject portion of the meeting were sent June 27, 2018
to:

Timothy & Lorlie Shield David & Lucille Egge
PO Box 867 PO Box 653

Kenai, AK 99611-0867 Kenai, AK 99611-0653
Richard & Misty Cole McLane Consulting, LLC
46205 Balto Dr. PO Box 468

Kenai, AK 99611-9608 Soldotna, AK 99669









20. If further subdivided, the 11.8-acre parcel to the north may be required to extend right of way or
dedicate a cul-de-sac.

21. Per KPB 20.70.170, where two or more access points are necessary for large vacant or semi-
vacant areas of land, the commission shall consider density, use, projected development, and
maintain sufficient rights-of-way to serve potential use.

22. Per KPB 20.70.210, The commission shall consider the intended purpose of the area, and any
future uses of the area when making a decision.

23. The 30-foot right of way provides access for possible future subdivisions for the subject property
and adjacent acreage lots/parcels.

24, ACS requested a 10-foot utility easement centered on their existing facilities in the 30-foot right-
of-way.

25. Per Kenai Watershed Forum 2013 Cook Inlet Wetlands Mapping, the subject property and
surrounding lots/parcels are not affected by low wet areas.

26. Per KPB GIS 4-foot contours, terrain within the subject property and block is generally flat.

STAFF RECOMMENDATION: Based on Findings 1, 10-23, 25, and 26, staff cannot recommend
approval of the vacation as petitioned.

If the proposed vacation is denied, the preliminary plat may continue through the process, but the 30-foot
right-of-way will remain intact.

If the Commission approves the proposed vacation, staff recommends the approval be subject to:

1. Attach findings to the motion to approve the proposed vacation.

2. Consent of the vacation by the KPB Assembly.

3 Submittal of a final plat in accordance with KPB Title 20 within a timeframe such that the plat can
be recorded within one year of vacation consent.

4 Grant utility easements requested by the utility providers.

KPB 20.70.110:

A vacation of a street right-of-way, public area, or public easement within the borough outside of
the limits of cities may not be made without the consent of the borough assembly. The assembly
shall have 30 calendar days from the date of approval in which to veto the planning commission
decision. If no veto is received by the planning director within the specified period, the city or
borough shall be considered to have given consent to the vacation.

KPB 20.70.120:

A. Denial of a vacation petition is a final act for which no further consideration shall be given
by the Kenai Peninsula Borough.

B. Upon denial by the planning commission, no reapplication or petition conceming the

same vacation may be filed within one calendar year of the date of the final denial action
except in the case where new evidence or circumstances exist that were not avaiiable or
present when the original petition was filed.

KPB 20.70.130:
THE FINAL PLAT MUST BE RECORDED WITHIN ONE YEAR OF THE VACATION CONSENT IN KPB
20.70.110.

END OF STAFF REPORT
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3. Submittal of a final plat in accordance with KPB Title 20 within a timeframe such that the plat can
be recorded within one year of vacation consent.
4. Grant utility easements requested by the utility providers.

KPB 20.70.110:

A vacation of a street right-of-way, public area, or public easement within the borough outside of
the limits of cities may not be made without the consent of the borough assembly. The assembly
shall have 30 calendar days from the date of approval in which to veto the planning commission
decision. If no veto is received by the planning director within the specified period, the city or
borough shall be considered to have given consent to the vacation.

KPB 20.70.120:

A. Denial of a vacation petition is a final act for which no further consideration shall be given
by the Kenai Peninsula Borough.

B. Upon denial by the planning commission, no reapplication or petition concerning the

same vacation may be filed within one calendar year of the date of the final denial action
except in the case where new evidence or circumstances exist that were not available or
present when the original petition was filed.

KPB 20.70.130:
THE FINAL PLAT MUST BE RECORDED WITHIN ONE YEAR OF THE VACATION CONSENT iN KPB
20.70.110.

END OF STAFF REPORT ADDENDUM
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