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KENAI PENINSULA BOROUGH 

ORDINANCE 2019- 

 

AN ORDINANCE AMENDING KPB 21.29 -  MATERIAL SITE PERMITS,  

KPB 21.25 AND KPB 21.50.050 

 

 

WHEREAS,  Goal 6.5, Objective 1 of the 2005 Kenai Peninsula Borough Comprehensive Plan 

is to ensure that land use regulations adopted by the borough are necessary to 

control uses that affect public health and safety and address adverse impacts on the 

rights of adjacent property owners; and 

 

WHEREAS,  Goal 6.5, Objective 1, Implementation Action A, is to continue to periodically 

review and update existing regulations to reflect changing conditions and policies 

in the borough; and 

 

WHEREAS,  Goal 6.6 of the 2005 comprehensive plan is to reduce land use conflicts outside of 

the cities; and 

 

WHEREAS, Goal 6.6, Objective 1, Implementation Action D, is to improve the land use 

regulations currently in existence including those related to material sites to 

minimize the impacts of erosion and flooding of neighboring properties and to 

minimize conflicts with surrounding land uses; and 

 

WHEREAS, Goal 7.1, Objectives 1 and 2, of the 2005 comprehensive plan are to work with other 

agencies to protect public health and environment, to avoid duplications of other 

agencies' regulations, and to provide input to federal and state agencies on local 

conditions and opinions; and 

 

WHEREAS,  Goal 1 of the Mining and Minerals Processing section of the 1990 Kenai Peninsula 

Borough Coastal Management Program is to provide opportunities to explore, 

extract and process minerals, sand and gravel resources, while protecting 

environmental quality and other resource users; and 

 

WHEREAS,  an assembly subcommittee was formed in 2005 to review the material site code; 

and 

 

WHEREAS, Ordinance 2006-01 (Substitute) codified as KPB 21.29 was adopted in 2006 after 

consideration of the subcommittee’s report; and 
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WHEREAS,  the planning department has been administering Ordinance 2006-01 (Substitute), 

codified as KPB 21.29 for 13 years; and 

 

WHEREAS,  KPB 21.25.040 requires a permit for the commencement of certain land uses within 

the rural district of the Kenai Peninsula Borough; and 

 

WHEREAS,  the planning department has recognized that certain provisions of the material site 

ordinance could be better clarified for the operators, public, and staff; and 

 

WHEREAS,  the planning commission and planning department received comments expressing 

concerns about dust, noise, and aesthetics; and 

 

WHEREAS, approximately 253 registered prior existing use material sites and approximately 99 

conditional land use permits for material sites have been granted since 1996; 

 

WHEREAS,  the planning department receives numerous complaints regarding unreclaimed 

parcels registered as nonconforming prior existing material sites which have not 

been regulated by KPB; and 

 

WHEREAS, the assembly established a material site work group by adoption of resolution 2018-

004 (Substitute) to engage in a collaborative discussion involving the public and 

industry to make recommendations regarding the material site code; and 

 

WHEREAS, assembly resolution 2018-025 extended the deadline for the final report to be 

submitted to the assembly, administration and planning commission to April 30, 

2019; and 

 

WHEREAS,  certain additional conditions placed on material site permits would facilitate a 

reduction in the negative secondary impacts of material sites, e.g. dust, noise, and 

unsightliness of material sights; and 

 

WHEREAS,  at its regularly scheduled meeting of _________________, the Planning 

Commission recommended ______________________________;  

 

 

 

NOW, THEREFORE, BE IT ORDAINED BY THE ASSEMBLY OF THE KENAI 

PENINSULA BOROUGH: 

 

SECTION 1.   That KPB 21.25.030 is hereby amended, as follows: 

21.25.030. - Definitions.  

Unless the context requires otherwise, the following definitions apply to CLUPs:  

Abandon means to cease or discontinue a use without intent to resume, but excluding short-

term interruptions to use or activity during periods of remodeling, maintaining, or otherwise 
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improving or rearranging a facility or during normal periods of vacation or seasonal closure. An 

"intent to resume" can be shown through continuous operation of a portion of the facility, 

maintenance of utilities, or outside proof of continuance, e.g., bills of lading or delivery records. 

Abandonment also means the cessation of use, regardless of voluntariness, for a specified period 

of time.  

Animal feeding operation means a lot or facility (other than an aquatic animal production 

facility) where animals (other than aquatic animals) have been, are, or will be stabled or confined 

and fed or maintained for a total of 45 days or more in any 12-month period.  

a.  The same animals need not remain on the lot for 45 days or more; rather, some animals 

are fed or maintained on the lot 45 days out of any 12-month period, and  

b.  Animals are "maintained" for purposes of this ordinance when they are confined in an 

area where waste is generated and/or concentrated or are watered, cleaned, groomed, or 

medicated in a confined area, even if the confinement is temporary.  

c.  Two or more animal feeding operations under common ownership are considered, for the 

purposes of these regulations, to be a single animal feeding operation if they adjoin each 

other.  

d.  Slaughterhouses are animal feeding operations.  

Animal unit means a unit of measurement for any animal feeding operation calculated by 

adding the following numbers: the number of slaughter and feeder cattle multiplied by 1.0, plus 

the number of mature dairy cattle multiplied by 1.4, plus the number of swine weighting 

[weighing] over 25 kilograms (approximately 55 pounds) multiplied by 0.4, plus the number of 

sheep multiplied by 0.1, plus the number of horses multiplied by 2.0.  

Animal waste means animal excrement, animal carcasses, feed wasted, process wastewaters 

or any other waste associated with the confinement of animals from an animal feeding operation.  

Animal waste management system means a combination of structures and nonstructural 

practices serving an animal feeding operation that provides for the collection, treatment, disposal, 

distribution, storage and land application of animal waste.  

Aquifer means a subsurface formation that contains sufficient water-saturated permeable 

material to yield economical quantities of water to wells and springs.  

Aquifer-confining layer means that layer of relatively impermeable soil below an aquifer, 

typically clay, which confines water.  

Child care facility means a place where child care is regularly provided for children under the 

age of 12 for periods of time that are less than 24 hours in duration and that is licensed pursuant to 

AS 47.35.005 et seq., excluding child care homes and child care group homes, as currently written 

or hereafter amended.  

Commercial means any provision of services, sale of goods, or use operated for production of 

income whether or not income is derived, including sales, barter, rental, or trade of goods and 

services.  

Concentrated animal feeding operation (CAFO) means an animal feeding operation confining 

at least: (1) 1,000 swine weighing at least approximately 55 pounds; (2) 1,000 slaughter and feeder 

cattle; (3) 700 mature dairy cattle; (4) 500 horses; (5) 10,000 sheep or lambs; (6) 55,000 turkeys; 
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(7) 100,000 laying hens or broilers (if the facility has continuous overflow watering); (8) 30,000 

laying hens or broilers (if the facility has a liquid manure system); (9) 5,000 ducks; (10) 1,000 

animal units; or (11) a combination of the above resulting in at least 1,000 animal units. Each 

individual parcel upon which a CAFO is located is a separate CAFO unless they adjoin each other.  

Conditioning or processing material means a value-added process including batch plants, 

asphalt plants, screening, washing, and crushing by use of machinery.  

Correctional community residential center (CCRC) means a community residential center, 

other than a correctional institution, for the short-term or temporary detention of prisoners in 

transition from a correctional institution, performing restitution, or undergoing rehabilitation or 

recovery from a legal infirmity. CCRCs may not be used for detention of prisoners who pose a 

threat or danger to the public for violent or sexual misconduct without imprisonment or physical 

confinement under guard or twenty-four hour physical supervision. The determination of whether 

a prisoner poses a threat or danger to the public for violent or sexual misconduct without 

imprisonment or physical confinement under guard or twenty-four hour physical supervision shall 

be made by the commissioner of corrections for state prisoners and the United States Attorney 

General, or the U.S. Director of Bureau of Prisons for federal prisoners.  

Correctional institution means a facility other than a correctional community residential 

center providing for the imprisonment or physical confinement or detention of prisoners under 

guard or twenty-four hour physical supervision, such as prisons, prison farms, jails, reformatories, 

penitentiaries, houses of detention, detention centers, honor camps, and similar facilities.  

Development plan means a plan created to describe a proposed development on a specific 

building site excluding material sites under KPB 21.29.020. 

Disturbed includes active excavation and all areas necessary to use a parcel as a material site 

including but not limited to berms, stockpiles, and excavated areas excluding all areas reclaimed 

for alternate post mining land uses. 

[EXHAUSTED MEANS THAT ALL MATERIAL OF A COMMERCIAL QUALITY IN A SAND, GRAVEL, OR 

MATERIAL SITE HAS BEEN REMOVED.]  

Federal prisoners means offenders in the custody or control or under the care or supervision 

of the United States Attorney General or the Bureau of Prisons.  

Groundwater means, in the broadest sense, all subsurface water, more commonly that part of 

the subsurface water in the saturated zone.  

Liquid manure or liquid animal waste system means any animal waste management system 

which uses water as the primary carrier of such waste into a primary retention structure.  

Multi-purpose senior center is a facility where persons 60 years of age or older are provided 

with services and activities suited to their particular needs. The services and activities may include, 

but are not limited to, health examinations, legal assistance, recreation programs, general social 

activities, telephone reassurance programs, nutrition classes, meals at minimum cost, counseling, 

protective services, programs for shut-ins and education programs, and that complies with Alaska 

Statutes 47.60.010—47.60.090, as currently written or hereafter amended.  

Permit area includes all excavation, processing, buffer and haul route areas of a CLUP or 

counter permit. 
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Person shall include any individual, firm, partnership, association, corporation, cooperative, 

or state or local government.  

Prisoner means:  

a.  a person held under authority of state law in official detention as defined in AS 11.81.900;  

b.  includes a juvenile committed to the custody of the Alaska Department of Corrections 

Commissioner when the juvenile has been charged, prosecuted, or convicted as an adult.  

Private school is a school comprised of kindergarten through 12th grade, or any combination 

of those grades, that does not receive direct state or federal funding and that complies with either 

Alaska Statute 14.45.030 or 14.45.100—14.45.130, as currently written or hereafter amended.  

Public school is a school comprised of kindergarten through 12th grade, or any combination 

of those grades, that is operated by the State of Alaska or any political subdivision of the state.  

Sand, gravel or material site means an area used for extracting, quarrying, or conditioning 

gravel or substances from the ground that are not subject to permits through the state location 

(mining claim) system (e.g., gold, silver, and other metals), nor energy minerals including but not 

limited to coal, oil, and gas.  

Seasonal high groundwater table means the highest level to which the groundwater rises on 

an annual basis.  

Senior housing project means senior housing as defined for purposes of construction or 

operation in 15 Alaska Administrative Code 151.950(c), as currently written or hereafter amended.  

Stable condition means the rehabilitation, where feasible, of the physical environment of the 

site to a condition that allows for the reestablishment of renewable resources on the site within a 

reasonable period of time by natural processes.  

Surface water means water on the earth's surface exposed to the atmosphere such as rivers, 

lakes, and creeks.  

Topsoil means material suitable for vegetative growth.  

Waterbody means any lake, pond, stream, riparian wetland, or groundwater into which storm 

water runoff is directed.  

Water source means a well, spring or other similar source that provides water for human 

consumptive use.  

 

SECTION 2. That KPB 21.29 is hereby amended, as follows: 

CHAPTER 21.29. - MATERIAL SITE PERMITS 

21.29.010. - Material extraction exempt from obtaining a permit.  

A.  Material extraction which disturbs an area of less than one acre that is not in a mapped flood 

plain or subject to 21.29.010(B), does not enter the water table, and does not cross property 

boundaries, does not require a permit. There will be no excavation within 20 feet of a right-

of-way or within ten feet of a lot line.  
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B.  Material extraction taking place on dewatered bars within the confines of the Snow River and 

the streams within the Seward-Bear Creek Flood Service Area does not require a permit, 

however, operators subject to this exemption shall provide the planning department with the 

information required by KPB 21.29.030(A)(1), (2), (6), (7) and a current flood plain 

development permit prior to beginning operations.  

C.  A prior existing use under KPB 21.29.120 does not require a material extraction permit, but a 

floodplain development permit is required for all activities within any mapped special flood 

hazard area.  

D. Material extraction incidental to site development does not require a permit when an approved 

site development plan is on file with the planning department.  Site development plans are 

approved by the planning director and are valid for one year.  The site development plan may 

be renewed on an annual basis subject to the planning director’s approval. 

 

21.29.020. - Material extraction and activities requiring a permit.  

A.  Counter permit. A counter permit is required for material extraction which disturbs no more 

than 2.5 cumulative acres and does not enter the water table. Counter permits are approved by 

the planning director, and are not subject to the notice requirements or planning commission 

approval of KPB 21.25.060. A counter permit is valid for a period of 12 months, with a 

possible 12-month extension.  

B.  Conditional land use permit. A conditional land use permit (CLUP) is required for material 

extraction which disturbs more than 2.5 cumulative acres, or material extraction of any size 

that enters the water table. A CLUP is required for materials processing. A CLUP is valid for 

a period of five years. The provisions of KPB Chapter 21.25 are applicable to material site 

CLUPS and the provisions of KPB 21.25 and 21.29 are read in harmony. If there is a conflict 

between the provisions of KPB 21.25 and 21.29, the provisions of KPB 21.29 are controlling.  

 

 21.29.030. - Application procedure.  

A.  In order to obtain a counter permit or CLUP, an applicant shall first complete and submit to 

the borough planning department a permit application, along with the fee listed in the most 

current Kenai Peninsula Borough Schedule of Rates, Charges and Fees. The planning director 

may determine that certain contiguous parcels are eligible for a single permit. The application 

shall include the following items:  

1.  Legal description of the parcel, KPB tax parcel ID number, and identification of whether 

the permit is for the entire parcel, or a specific location within a parcel;  

2.  Expected life span of the material site;  

3.  A buffer plan consistent with KPB 21.29.050(A)(2);  

4.  Reclamation plan consistent with KPB 21.29.060;  
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5.  The depth of excavation;  

6.  Type of material to be extracted and type of equipment to be used;  

7.  Any voluntary permit conditions the applicant proposes. Failure to include a proposed 

voluntary permit condition in the application does not preclude the applicant from 

proposing or agreeing to voluntary permit conditions at a later time;  

8.  Surface water protection measures, if any, for adjacent properties designed by a civil 

engineer, including the use of diversion channels, interception ditches, on-site collection 

ditches, sediment ponds and traps, and silt fence;  

9. A site plan and field verification prepared by a professional surveyor licensed and 

registered in the State of Alaska, including the following information:  

a.  Location of excavation, and, if the site is to be developed in phases, the life span and 

expected reclamation date for each phase;  

b.  Proposed buffers consistent with KPB 21.29.050(A)(2), or alternate buffer plan;  

c.  Identification of all encumbrances, including, but not limited to easements;  

d.  Points of ingress and egress. Driveway permits must be acquired from either the state 

or borough as appropriate prior to the issuance of the material site permit; 

e.  Anticipated haul routes;  

f.  Location and depth of test holes, and depth of groundwater, if encountered.  At least 

one test hole per ten acres of excavated area is required to be dug between May and 

December.  The test holes shall be at least four feet below the proposed depth of 

excavation;  

g.  Location of wells of adjacent property owners within 300 feet of the proposed parcel 

boundary;  

h.  Location of any water body on the parcel, including the location of any riparian 

wetland as determined by "Wetland Mapping and Classification of the Kenai 

Lowland, Alaska" maps created by the Kenai Watershed Forum;  

[I.  SURFACE WATER PROTECTION MEASURES FOR ADJACENT PROPERTIES, INCLUDING THE 

USE OF DIVERSION CHANNELS, INTERCEPTION DITCHES, ON-SITE COLLECTION DITCHES, 

SEDIMENT PONDS AND TRAPS, AND SILT FENCE; PROVIDE DESIGNS FOR SUBSTANTIAL 

STRUCTURES; INDICATE WHICH STRUCTURES WILL REMAIN AS PERMANENT FEATURES 

AT THE CONCLUSION OF OPERATIONS, IF ANY;]  

[J]i.   Location of any processing areas on parcel, if applicable;  

[K]j.  North arrow;  

[L]k.  The scale to which the site plan is drawn;  

[M]l.  Preparer's name, date and seal;  

[N]m. Field verification shall include staking the boundary of the parcel at sequentially 

visible intervals. The planning director may grant an exemption in writing to the 

staking requirements if the parcel boundaries are obvious or staking is unnecessary. 
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B.  In order to aid the planning commission or planning director's decision-making process, the 

planning director shall provide vicinity, aerial, land use, and ownership maps for each 

application and may include additional information.  

 

21.29.040. - Standards for sand, gravel or material sites.  

A.  These material site regulations are intended to protect against aquifer disturbance, road 

damage, physical damage to adjacent properties, dust, noise, and visual impacts. Only the 

conditions set forth in KPB 21.29.050 may be imposed to meet these standards:  

1.  Protects against the lowering of water sources serving other properties;  

2.  Protects against physical damage to [OTHER] adjacent properties;  

3.  [MINIMIZES] Protects against off-site movement of dust;  

4.  [MINIMIZES] Protects against noise disturbance to other properties;  

5.  [MINIMIZES] Protects against visual impacts of the material site; [AND]  

6.  Provides for alternate post-mining land uses[.]; 

 7.     Protects Receiving Waters against adverse effects to fish and wildlife habitat; 

 8.     Protects against traffic impacts; and 

 9.     Provides consistency with the objectives of the Kenai Peninsula Borough             

 Comprehensive Plan and other applicable planning documents. 

  

 21.29.050. - Permit conditions.  

A.  The following mandatory conditions apply to counter permits and CLUPs issued for sand, 

gravel or material sites:  

1.  [PARCEL]Permit boundaries. [ALL BOUNDARIES OF THE SUBJECT PARCEL] The buffers and 

any easements or right-of-way abutting the proposed permit area shall be staked at 

sequentially visible intervals where parcel boundaries are within 300 feet of the 

excavation perimeter. Field verification and staking will require the services of a 

professional land surveyor. Stakes shall be in place [AT TIME OF APPLICATION] prior to 

issuance of the permit. 

 [2. BUFFER ZONE. A BUFFER ZONE SHALL BE MAINTAINED AROUND THE EXCAVATION 

PERIMETER OR PARCEL BOUNDARIES. WHERE AN EASEMENT EXISTS, A BUFFER SHALL NOT 

OVERLAP THE EASEMENT, UNLESS OTHERWISE CONDITIONED BY THE PLANNING DIRECTOR 

OR PLANNING COMMISSION.  

A.  THE BUFFER ZONE SHALL PROVIDE AND RETAIN A BASIC BUFFER OF:  

I.  50 FEET OF UNDISTURBED NATURAL VEGETATION, OR  
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II.  A MINIMUM SIX-FOOT EARTHEN BERM WITH AT LEAST A 2:1 SLOPE, OR  

III.  A MINIMUM SIX-FOOT FENCE.  

B.  A 2:1 SLOPE SHALL BE MAINTAINED BETWEEN THE BUFFER ZONE AND EXCAVATION 

FLOOR ON ALL INACTIVE SITE WALLS. MATERIAL FROM THE AREA DESIGNATED FOR 

THE 2:1 SLOPE MAY BE REMOVED IF SUITABLE, STABILIZING MATERIAL IS REPLACED 

WITHIN 30 DAYS FROM THE TIME OF REMOVAL.  

C.  THE PLANNING COMMISSION OR PLANNING DIRECTOR SHALL DESIGNATE ONE OR A 

COMBINATION OF THE ABOVE AS IT DEEMS APPROPRIATE. THE VEGETATION AND FENCE 

SHALL BE OF SUFFICIENT HEIGHT AND DENSITY TO PROVIDE VISUAL AND NOISE 

SCREENING OF THE PROPOSED USE AS DEEMED APPROPRIATE BY THE PLANNING 

COMMISSION OR PLANNING DIRECTOR.  

D.  BUFFERS SHALL NOT CAUSE SURFACE WATER DIVERSION WHICH NEGATIVELY IMPACTS 

ADJACENT PROPERTIES OR WATER BODIES. SPECIFIC FINDINGS ARE REQUIRED TO 

ALTER THE BUFFER REQUIREMENTS OF KPB 21.29.050(A)(2)(A) IN ORDER TO 

MINIMIZE NEGATIVE IMPACTS FROM SURFACE WATER DIVERSION. FOR PURPOSES OF 

THIS SECTION, SURFACE WATER DIVERSION IS DEFINED AS EROSION, FLOODING, 

DEHYDRATION OR DRAINING, OR CHANNELING. NOT ALL SURFACE WATER DIVERSION 

RESULTS IN A NEGATIVE IMPACT.  

E.  AT ITS DISCRETION, THE PLANNING COMMISSION MAY WAIVE BUFFER REQUIREMENTS 

WHERE THE TOPOGRAPHY OF THE PROPERTY OR THE PLACEMENT OF NATURAL 

BARRIERS MAKES SCREENING NOT FEASIBLE OR NOT NECESSARY. BUFFER 

REQUIREMENTS SHALL BE MADE IN CONSIDERATION OF AND IN ACCORDANCE WITH 

EXISTING USES OF ADJACENT PROPERTY AT THE TIME OF APPROVAL OF THE PERMIT. 

THERE IS NO REQUIREMENT TO BUFFER THE MATERIAL SITE FROM USES WHICH 

COMMENCE AFTER THE APPROVAL OF THE PERMIT.]  

2. Buffer Area.   Material sites shall maintain buffer areas in accord with this section. 

a.   A buffer area of a maximum of 100 feet shall be established between the area of 

excavation and the parcel boundaries.  The buffer area may include one or more of 

the following:  undisturbed natural vegetation, a minimum six-foot fence, a 

minimum six-foot berm or a combination thereof. 

b.   A 2:1 slope shall be maintained between the buffer zone and excavation floor on all 

inactive site walls.  Material from the area designated for the 2:1 slope may be 

removed if suitable, stabilizing material is replaced within 30 days from the time of 

removal. 

c.  Where an easement exists, a buffer shall overlap the easement, unless otherwise 

conditioned by the planning commission or planning director. 

d.   The buffer area may be reduced where the planning commission or planning director 

has approved an alternate buffer plan.  The alternate buffer plan must consist of 

natural undisturbed vegetation, a minimum six-foot berm, or a minimum six-foot 

fence or a combination thereof; unless the permittee proposes another solution 

approved by the planning commission to meet this condition. 
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e.  The buffer requirements may be waived by the planning commission where the 

topography of the property or the placement of natural barriers makes screening not 

feasible or unnecessary.  

f.  There is no requirement to buffer a material site from uses that commence after 

approval of the permit. 

g.  When a buffer area has been denuded prior to review of the application by the 

planning commission or planning director revegetation may be required.  

3. Processing. In the case of a CLUP, any equipment which conditions or processes material 

must be operated at least 300 feet from the parcel boundaries. At its discretion, the 

planning commission may waive the 300-foot processing distance requirement, or allow 

a lesser distance in consideration of and in accordance with existing uses of adjacent 

property at the time.  

4. Water source separation.  

a.  All permits shall be issued with a condition which prohibits any material extraction 

within 100 horizontal feet of any water source existing prior to original permit 

issuance.  

b.  All counter permits shall be issued with a condition which requires that a four-foot 

vertical separation from the seasonal high water table be maintained.  

c.  All CLUPS shall be issued with a condition which requires that a [TWO] four-foot 

vertical separation from the seasonal high water table be maintained.  

d. There shall be no dewatering either by pumping, ditching or some other form of 

draining unless an exemption is granted by the planning commission. The exemption 

for dewatering may be granted if the operator provides a statement under seal and 

supporting data from a duly licensed and qualified impartial civil engineer, that the 

dewatering will not lower any of the surrounding property's water systems and the 

contractor posts a bond for liability for potential accrued damages.  

5. Excavation in the water table.   Excavation in the water table greater than 300 horizontal 

feet of a water source may be permitted with the approval of the planning commission 

based on the following:  

a.  Certification by a qualified independent civil engineer or professional hydrogeologist 

that the excavation plan will not negatively impact the quantity of an aquifer serving 

existing water sources.  

b.  The installation of a minimum of three water monitoring tubes or well casings as 

recommended by a qualified independent civil engineer or professional 

hydrogeologist adequate to determine flow direction, flow rate, and water elevation.  

c.  Groundwater elevation, flow direction, and flow rate for the subject parcel, measured 

in three-month intervals by a qualified independent civil engineer or professional 

hydrogeologist, for at least one year prior to application. Monitoring tubes or wells 

must be kept in place, and measurements taken, for the duration of any excavation in 

the water table.  

d.  Operations shall not breach an aquifer-confining layer.  
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6.   Waterbodies.  

a.  An undisturbed buffer shall be left and no earth material extraction activities shall 

take place within [100] 200 linear feet from excavation limits and the ordinary high 

water level of surface water bodies such as a lake, river, stream, [OR OTHER WATER 

BODY, INCLUDING] riparian wetlands and mapped floodplains as defined in KPB 

21.06. This regulation shall not apply to man-made waterbodies being constructed 

during the course of the materials extraction activities. In order to prevent discharge, 

diversion, or capture of surface water, an additional setback from lakes, rivers, 

anadromous streams, and riparian wetlands may be required.  

b.  Counter permits and CLUPS may contain additional conditions addressing surface 

water diversion.  

7.  Fuel storage.  Fuel storage for containers larger than 50 gallons shall be contained in 

impermeable berms and basins capable of retaining 110 percent of storage capacity to 

minimize the potential for uncontained spills or leaks. Fuel storage containers 50 gallons 

or smaller shall not be placed directly on the ground, but shall be stored on a stable 

impermeable surface.  

8.   Roads.  Operations shall be conducted in a manner so as not to damage borough roads as 

required by KPB 14.40.175 and will be subject to the remedies set forth in KPB 14.40 for 

violation of this condition.  

9. Subdivision.   Any further subdivision or return to acreage of a parcel subject to a 

conditional land use or counter permit requires the permittee to amend their permit. The 

planning director may issue a written exemption from the amendment requirement if it is 

determined that the subdivision is consistent with the use of the parcel as a material site 

and all original permit conditions can be met.  

10.  Dust control.   Dust suppression is required on haul roads within the boundaries of the 

material site by application of water or calcium chloride.  

11.  Hours of operation. [ROCK CRUSHING]  

 a. Processing equipment shall not be operated between [10]7:00 p.m. and 6:00 a.m.  

 b. The planning commission may grant exceptions to increase the hours of operation 

and processing based on surrounding land uses, topography, screening the material site 

from adjacent properties and conditions placed on the permit by the planning commission 

to mitigate the noise, dust and visual impacts caused by the material site. 

12.  Reclamation.  

a.  Reclamation shall be consistent with the reclamation plan approved by the planning 

commission or planning director as appropriate in accord with KPB 21.29.060.  

b.  [AS A CONDITION OF ISSUING THE PERMIT, THE APPLICANT SHALL SUBMIT A 

RECLAMATION PLAN AND POST A BOND TO COVER THE ANTICIPATED RECLAMATION 

COSTS IN AN AMOUNT TO BE DETERMINED BY THE PLANNING DIRECTOR. THIS BONDING 

REQUIREMENT SHALL NOT APPLY TO SAND, GRAVEL OR MATERIAL SITES FOR WHICH AN 

EXEMPTION FROM STATE BOND REQUIREMENTS FOR SMALL OPERATIONS IS 
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APPLICABLE PURSUANT TO AS 27.19.050.]   The applicant shall operate the material 

site consistent with the approved reclamation plan and provide bonding pursuant to 

21.29.060(B).  This bonding requirement shall not apply to sand, gravel or material 

sites for which an exemption from state bond requirements for small operations is 

applicable pursuant to AS 27.19.050. 

13.  Other permits. Permittee is responsible for complying with all other federal, state and 

local laws applicable to the material site operation, and abiding by related permits. These 

laws and permits include, but are not limited to, the borough's flood plain, coastal zone, 

and habitat protection regulations, those state laws applicable to material sites 

individually, reclamation, storm water pollution and other applicable Environmental 

Protection Agency (EPA) regulations, clean water act and any other U.S. Army Corp of 

Engineer permits, any EPA air quality regulations, EPA and ADEC air and water quality 

regulations, EPA hazardous material regulations, U.S. Dept. of Labor Mine Safety and 

Health Administration (MSHA) regulations (including but not limited to noise and safety 

standards), and Federal Bureau of Alcohol, Tobacco and Firearm regulations regarding 

using and storing explosives. Any violation of these regulations or permits reported to or 

observed by borough personnel will be forwarded to the appropriate agency for 

enforcement.  

14. [VOLUNTARY]Volunteered permit conditions.  Conditions may be included in the permit 

upon agreement of the permittee and approval of the planning commission for CLUPs or 

the planning director for counter permits. Such conditions must be consistent with the 

standards set forth in KPB 21.29.040(A). Planning commission approval of such 

conditions shall be contingent upon a finding that the conditions will be in the best interest 

of the borough and the surrounding property owners. [VOLUNTARY] Volunteered permit 

conditions apply to the subject parcel and operation, regardless of a change in ownership. 

A change in [VOLUNTARY] volunteered permit conditions may be proposed [AT] by permit 

[RENEWAL OR AMENDMENT] modification.  

15.  Signage.  For permitted parcels on which the permittee does not intend to begin operations 

for at least 12 months after being granted a conditional land use permit, the permittee 

shall post notice of intent on parcel corners or access, whichever is more visible. Sign 

dimensions shall be no more than 15" by 15" and must contain the following information: 

the phrase "Permitted Material Site" along with the permittee's business name and a 

contact phone number.  

        16.  Appeal.    The permit shall not be issued nor operable until the deadline for filing an 

appeal pursuant to KPB 21.20 has expired. 

17.  Sound level.   

a. No sound resulting from the materials extraction activities shall create a sound level, 

when measured at or within the property boundary of the adjacent land, that exceeds 

75 dB(A).   
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i. Mandatory condition KPB 21.29.050(A)(17)(a) shall expire 365 days from 

adoption of KPB 21.29.050(A)(17) unless extended or modified by the 

assembly. 

b. For any sound that is of short duration between the hours of 7 a.m. and 7 p.m. the 

levels may be increased by: 

i. Five dB(A) for a total of 15 minutes in any one hour; or 

ii. Ten dB(A) for a total of five minutes in any hour; or 

iii. Fifteen db(A) for a total of one and one-half minutes in any one-hour period. 

c.  At its discretion, the planning commission may reduce or waive the sound level 

requirements on any or all property boundaries.  Sound level requirements shall be 

made in consideration of and in accordance with existing uses of the properties in the 

vicinity at the time of approval of the permit. 

18. Reverse signal alarms.  Reverse signal alarms, if required by state or federal law, used 

at the material site on loaders, excavators, and other earthmoving equipment shall be 

more technically advanced devises; such as, a multi-frequency “white noise” alarms 

rather than the common, single (high-pitch) tone alarms.  At its discretion, the planning 

commission may waive this requirement or a portion of this requirement.  The waiver 

of this requirement shall be made in consideration of and in accordance with existing 

uses of the properties in the vicinity at the time of approval of the permit. 

19. Ingress and egress.  The planning commission or planning director may determine the 

points of ingress and egress for the material site.  The permittee is not required to 

construct haul routes outside the parcel boundaries of the material site. Driveway 

authorization must be acquired, from either the state through an “Approval to 

Construct” or a borough road service area as appropriate, prior to issuance of a 

material site permit when accessing a public right-of-way. 

20. Dust suppression.   Dust suppression shall be required when natural precipitation is 

not adequate to suppress the dust generated by the material site traffic on haul routes.  

Based on surrounding land uses the planning commission or planning director as 

appropriate may waive or reduce the requirement for dust suppression on haul routes.   

21. Surface water protection.  Use of surface water protection measures as specified in 

KPB 21.29.,030(A)(8) must be approved by a licensed civil engineer. 

22. Groundwater elevation.  All material sites must maintain one piezometer per ten acres 

of excavated area four feet below the proposed excavation. 
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23. Setback.  Material site excavation areas shall be 250-feet from the property boundaries 

of any existing public school ground, private school ground, college campus, child 

care facility, and licensed health care facility.  If overlapping, the buffer areas of the 

excavation shall be included in the 250-foot setback.                       

 

21.29.055. - Decision. 

 The planning commission or planning director shall approve permit applications meeting 

the   mandatory conditions.  The decision shall include written findings explaining how the 

application meets the mandatory permit conditions, and when applicable, there shall be written 

findings supporting any site-specific alterations to the mandatory condition as specifically allowed 

by KPB 21.29.050(A)(2)(a), (2)(c), (2)(d), (2)(e), (2)(g), (3), (4)(d), (5), (9), (11)(b), (12), (14), 

(17)(b), (18), (19), (20), (21) and (22) and as allowed for the KPB 21.29.060 reclamation plan.   

 

21.29.060. - Reclamation plan.  

A.  All material site permit applications require an overall reclamation plan along with a five-year 

reclamation plan.  A site plan for reclamation shall be required including a scaled drawing 

with finished contours. A five-year reclamation plan must be submitted with a permit 

extension request.  

B.  The applicant shall revegetate with a non-invasive plant species and reclaim all disturbed land 

[UPON EXHAUSTING THE MATERIAL ON-SITE, OR WITHIN A PRE-DETERMINED TIME PERIOD FOR 

LONG-TERM ACTIVITIES, SO AS TO LEAVE THE LAND IN A STABLE CONDITION. RECLAMATION 

MUST OCCUR FOR ALL EXHAUSTED AREAS OF THE SITE EXCEEDING FIVE ACRES BEFORE A FIVE-

YEAR RENEWAL PERMIT IS ISSUED, UNLESS OTHERWISE REQUIRED BY THE PLANNING 

COMMISSION. IF THE MATERIAL SITE IS ONE ACRE OR LESS IN SIZE AND HAS BEEN GRANTED A 

CLUP DUE TO EXCAVATION IN THE WATER TABLE, RECLAMATION MUST BE PERFORMED AS 

SPECIFIED BY THE PLANNING COMMISSION OR PLANNING DIRECTOR IN THE CONDITIONAL USE OR 

COUNTER PERMIT] within the time period approved with the reclamation plan so as to leave 

the land in a stable condition.  Bonding shall be required at $2,000.00 per acre for all acreage 

included in the current five-year reclamation plan.  In the alternative, the planning director 

may accept a civil engineer’s estimate for determining the amount of bonding.  If the applicant 

is bonded by the state, the borough’s bonding requirement is waived.  Compliance with 

reclamation plans shall be enforced under KPB 21.50. 

C.  The following measures must be considered in the prepar[ING]ation, approval and 

implement[ING]ation of the reclamation plan, although not all will be applicable to every 

reclamation plan.  

1.  Topsoil that is not promptly redistributed to an area being reclaimed will be separated and 

stockpiled for future use. [THIS MATERIAL WILL BE PROTECTED FROM EROSION AND 

CONTAMINATION BY ACIDIC OR TOXIC MATERIALS AND PRESERVED IN A CONDITION 

SUITABLE FOR LATER USE.]  
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2.  The area will be backfilled, graded and recontoured using strippings, overburden, and 

topsoil [TO A CONDITION THAT ALLOWS FOR THE REESTABLISHMENT OF RENEWABLE 

RESOURCES ON THE SITE WITHIN A REASONABLE PERIOD OF TIME. IT WILL BE STABILIZED 

TO A CONDITION THAT WILL ALLOW SUFFICIENT MOISTURE FOR REVEGETATION] so that it 

will be stabilized to a condition that will allow for the revegetation as required by KPB 

21.29.060(B).  

3.  [SUFFICIENT QUANTITIES OF STOCKPILED OR IMPORTED TOPSOIL WILL BE SPREAD OVER THE 

RECLAIMED AREA TO A DEPTH OF FOUR INCHES TO PROMOTE NATURAL PLANT GROWTH 

THAT CAN REASONABLY BE EXPECTED TO REVEGETATE THE AREA WITHIN FIVE YEARS. THE 

APPLICANT MAY USE THE EXISTING NATURAL ORGANIC BLANKET REPRESENTATIVE OF THE 

PROJECT AREA IF THE SOIL IS FOUND TO HAVE AN ORGANIC CONTENT OF 5% OR MORE AND 

MEETS THE SPECIFICATION OF CLASS B TOPSOIL REQUIREMENTS AS SET BY ALASKA TEST 

METHOD (ATM) T-6.] The [MATERIAL] topsoil used for reclamation shall be reasonably 

free from roots, clods, sticks, and branches greater than 3 inches in diameter. Areas having 

slopes greater than 2:1 require special consideration and design for stabilization by a 

licensed engineer.  

4.  Exploration trenches or pits will be backfilled. Brush piles and unwanted vegetation shall 

be removed from the site, buried or burned. Topsoil and other organics will be spread on 

the backfilled surface to inhibit erosion and promote natural revegetation.  

5.  [PEAT AND T]Topsoil mine operations shall ensure a minimum of [TWO] four inches of 

suitable growing medium is left or replaced on the site upon completion of the 

reclamation activity (unless otherwise authorized).  

6.  Ponding may be used as a reclamation method as approved by the planning commission.  

D.   The five-year reclamation plan shall describe the total acreage to be reclaimed [EACH YEAR, A 

LIST OF EQUIPMENT (TYPE AND QUANTITY) TO BE USED IN RECLAMATION, AND A TIME SCHEDULE 

OF RECLAMATION MEASURES] relative to the total excavation plan.  

 

21.29.070. - Permit extension and revocation.  

A.  Conditional land use permittees must submit a request in writing for permit extension every 

five years after the permit is issued. Requests for permit extension must be made at least 30 

days prior to permit expiration. Counter permittees must submit any request for a 12-month 

extension at least 30 days prior to the expiration of the original 12-month permit period.  

B.  A permit extension certificate for a CLUP may be granted by the planning director after 5 

years, and after one year for a counter permit where no modification to operations or 

conditions are proposed.  

C.  Permit extension may be denied if: (1) reclamation required by this chapter and the original 

permit has not been performed; (2) the permittee is otherwise in noncompliance with the 

original permit conditions; or (3) the permittee has had a permit violation in the last two years 

and has not fulfilled compliance requests.  

D.  A modification application shall be processed pursuant to KPB 21.29.030-050 with public 

notice given as provided by KPB 21.25.060 when operators request modification of their 

permit conditions based on changes in operations set forth in the modification application.  
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E.  There shall be no fee for permit extensions approved by the planning director. The fee for a 

permit modification processed under KPB 21.29.070(D) will be the same as an original permit 

application in the amount listed in the most current Kenai Peninsula Borough Schedule of 

Rates, Charges and Fees.  

F.  Failure to submit a request for extension will result in the expiration of the permit. The 

borough may issue a permit termination document upon expiration pursuant to KPB 

21.29.080. Once a permit has expired, a new permit application approval process is required 

in order to operate the material site.  

G.  Permits may be revoked pursuant to KPB 21.50. 21.29.080. - Permit termination.  

When a permit expires, is revoked, or a permittee requests termination of their permit, a review 

of permit conditions and site inspections will be conducted by the planning department to ensure 

code compliance and verify site reclamation prior to termination. When the planning director 

determines that a site qualifies for termination, a termination document shall be issued to the 

permittee.  

 

 21.29.090. - Permit modifications.  

If a permittee revises or intends to revise operations (at a time other than permit extension) so 

that they are no longer consistent with the original application, a permit modification is required. 

The planning director shall determine whether the revision to operations requires a modification. 

Permit modification shall be processed in the same manner as original permits.  

 

21.29.100. - Recordation.  

All permits, permit extensions, modified permits, prior existing uses, and terminations shall 

be recorded. Failure to record a material site document does not affect the validity of the 

documents.  

 

 

21.29.110. - Violations. 

  

A.  Violations of this chapter shall be governed by KPB 21.50.  

B.  In addition to the remedies provided in KPB 21.50, the planning director may require bonding 

in a form and amount adequate to protect the borough's interests for an owner or operator who 

has been cited for three violations of KPB 21.50, 21.25, and 21.29 within a three-year period. 

The violations need not be committed at the same material site. Failure to provide requested 

bonding may result in permit revocation proceedings. 

 

21.29.120. - Prior existing uses.  

A.  Material sites are not held to the standards and conditions of a CLUP if a prior existing use 

(PEU) determination was granted for the parcel in accordance with KPB 21.29.120(B). To 

qualify as a PEU, a parcel's use as a material site must have commenced or have been operated 

after May 21, 1986, and prior to May 21, 1996, provided that the subject use continues in the 
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same location. In no event shall a prior existing use be expanded beyond the smaller of the 

lot, block, or tract lines as they existed on May 21, 1996. If a parcel is further subdivided after 

May 21, 1996, the pre-existing use may not be expanded to any lot, tract, or parcel where 

extraction had not occurred before or on February 16, 1999. If a parcel is subdivided where 

extraction has already occurred, the prior existing use is considered abandoned, and a CLUP 

must be obtained for each parcel intended for further material site operations. The parcel 

owner may overcome this presumption of abandonment by showing that the subdivision is 

not inconsistent with material site operation. If a parcel subject to a prior existing use is 

conveyed, the prior existing use survives the conveyance.  

B.  Owners of sites must have applied to be registered as a prior existing use prior to January 1, 

2001.  

C.  [ANY PRIOR EXISTING USE THAT HAS NOT OPERATED AS A MATERIAL SITE BETWEEN MAY 21, 

1996, AND MAY 21, 2011, IS CONSIDERED ABANDONED AND MUST THEREAFTER COMPLY WITH 

THE PERMIT REQUIREMENTS OF THIS CHAPTER. THE PLANNING DIRECTOR SHALL DETERMINE 

WHETHER A PRIOR EXISTING USE HAS BEEN ABANDONED. AFTER GIVING NOTICE TO THE PARCEL 

OWNER THAT A PEU IS CONSIDERED ABANDONED, A PARCEL OWNER MAY PROTEST THE 

TERMINATION OF THE PEU BY FILING WRITTEN NOTICE WITH THE PLANNING DIRECTOR ON A 

FORM PROVIDED BY THE PLANNING DEPARTMENT. WHEN A PROTEST BY A PARCEL OWNER IS 

FILED, NOTICE AND AN OPPORTUNITY TO MAKE WRITTEN COMMENTS REGARDING PRIOR 

EXISTING USE STATUS SHALL BE ISSUED TO OWNERS OF PROPERTY WITHIN A ONE-HALF MILE 

RADIUS OF THE PARCEL BOUNDARIES OF THE SITE. THE OWNER OF THE PARCEL SUBJECT TO THE 

PRIOR EXISTING USE MAY SUBMIT WRITTEN INFORMATION, AND THE PLANNING DIRECTOR MAY 

GATHER AND CONSIDER ANY INFORMATION RELEVANT TO WHETHER A MATERIAL SITE HAS 

OPERATED. THE PLANNING DIRECTOR MAY CONDUCT A HEARING IF HE OR SHE BELIEVES IT 

WOULD ASSIST THE DECISION-MAKING PROCESS. THE PLANNING DIRECTOR SHALL ISSUE A 

WRITTEN DETERMINATION WHICH SHALL BE DISTRIBUTED TO ALL PERSONS MAKING WRITTEN 

COMMENTS. THE PLANNING DIRECTOR'S DECISION REGARDING TERMINATION OF THE PRIOR 

EXISTING USE STATUS MAY BE APPEALED TO THE PLANNING COMMISSION WITHIN 15 DAYS OF 

THE DATE OF THE NOTICE OF DECISION.]  

 The owner of a material site that has been granted a PEU determination shall provide proof 

of compliance with AS 27.19.030 – 050 concerning reclamation to the planning department 

no later than July 1, 2021. The proof shall consist of an Alaska Department of Natural 

Resources (DNR) approved reclamation plan and receipt for bonding or a letter of intent filed 

DNR. 

1.    The planning department may request proof of continued compliance with AS 27.19.030 

– 050 on an annual basis. 

2.   Pursuant to KPB 21.29.110 the enforcement process and remedies set forth in KPB 21.50 

shall govern if the proof that the statutory requirements contained in AS 27.19.030-050 

is not provided to the planning department.     
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SECTION 3. That KPB 21.50.055 is hereby amended, as follows: 

21.50.055. - Fines.  

A.  Following are the fines for violations of this title. Each day a violation occurs is a separate 

violation. Violations begin to accrue the date the enforcement notice is issued and continue to 

the date the enforcement is initially set for hearing. The fine for a violation may not be reduced 

by the hearing officer to less than the equivalent of one day's fine for each type of violation.  

Code Chapter &  

Section  
Violation Description  

Daily 

Fine  

KPB 20.10.030(A)  Offering land for sale without final plat approval  $300.00  

KPB 20.10.030(B)  Filing/recording unapproved subdivision/plat  $300.00  

KPB 20.10.030(C)  Violation of subdivision code or condition  $300.00  

KPB 21.05.040(C)  Violation of variance conditions  $300.00  

KPB 21.06.030(D)  Structure or activity prohibited by KPB 21.06  $300.00  

KPB 21.06.040  Failure to obtain a Development Permit/Floodplain Management  $300.00  

KPB 21.06.045  
Failure to obtain a SMFDA Development Permit/Violation of 

SMFDA permit conditions/Floodplain Management  
$300.00  

KPB 21.06.050  Violation of permit conditions/Floodplain Management  $300.00  

KPB 21.18.071  
Failure to obtain staff permit/Violation of staff 

permit/Anadromous Streams Habitat Protection  
$300.00  

KPB 21.18.072  
Failure to obtain limited commercial activity permit/Violation of 

permit conditions/Anadromous Streams Habitat Protection  
$300.00  

KPB 21.18.075  
Prohibited use or structure/Anadromous Streams Habitat 

Protection  
$300.00  

KPB 21.18.081  

Failure to obtain Conditional Use Permit/Violation of 

Conditional Use Permit Condition/Anadromous Streams Habitat 

Protection  

$300.00  
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KPB 21.18.090  
Failure to obtain prior existing use/structure permit/Violation of 

permit conditions/Anadromous Streams Habitat Protection  
$300.00  

KPB 21.18.135(C)  
Violation of emergency permit conditions/anadromous stream 

habitat protection  
$300.00  

KPB 21.25.040  
Failure to Obtain a Permit/Material Site/Correctional community 

residential center/Concentrated Animal Feeding Operation  
$300.00  

KPB 21.28.030  
Violation of permit conditions/Concentrated Animal Feeding 

Operations  
$300.00  

KPB 21.29.020  Failure to Obtain a counter permit/Material Site Permits  $300.00  

KPB 21.29.050  

Violation of Conditional Land Use Permit Conditions/Material 

Site Permits  

Also applies to KPB 21.26 material site permits  

$300.00  

KPB 21.29.060  
Violation of Reclamation Plan/Material Site Permits  

Also applies to KPB 21.26 material site permits  
$300.00  

KPB 21.29.120 
Failure to Provide Reclamation Plan and Proof of Bonding or 

Letter of Intent 
$300.00 

KPB 21.44.100  Violation of Pre-existing structures/Local Option Zoning  $300.00  

KPB 21.44.110(D)  
Prohibited expansion of nonconforming use/Local Option 

Zoning  
$300.00  

KPB 21.44.110(E)  Prohibited Change in Use/Local Option Zoning  $300.00  

KPB 21.44.110(G)  
Violation of Conditions on Nonconforming Use/Local Option 

Zoning  
$300.00  

KPB 21.44.130(C)(D)  
Violation of Home Occupation Standards and Conditions/Local 

Option Zoning  
$300.00  

KPB 21.44.130(F)  Disallowed Home Occupation/Local Option Zoning  $300.00  

KPB 21.44.135  Failure to file development notice  $300.00  
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KPB 21.44.160(A)(B)  Prohibited use  $300.00  

KPB 21.44.160(C)  
Violation of Development Standards/Single Family 

Zoning/Local Option Zoning  
$300.00  

KPB 21.44.165(A)(B)  Prohibited use  $300.00  

KPB 21.44.165(C)  
Violation of Development Standards/Small Lot Residential 

Zoning/Local Option Zoning  
$300.00  

KPB 21.44.170(A)(B)  Prohibited use  $300.00  

KPB 21.44.170(C)  
Violation of Development Standards/Rural Residential 

District/Local Option Zoning  
$300.00  

KPB 21.44.175(B)(C)  Prohibited Use  $300.00  

KPB 21.44.175(D)  Violation of Development Standards/Residential Waterfront  $300.00  

KPB 21.44.180(A)(B)  Prohibited Use  $300.00  

KPB 21.44.180(C)  
Violation of Development Standards/Multi-Family Residential 

District/Local Option Zoning  
$300.00  

KPB 21.44.190(A)(B)  Prohibited Use  $300.00  

KPB 21.44.190(C)  
Violation of Development Standards/Industrial District/Local 

Option Zoning  
$300.00  

KPB 21.46.030(b)  

Failure to maintain bear-resistant garbage cans/Local option 

zone/Birch and Grove Ridge subdivisions Rural Residential 

District  

$300.00  

KPB 21.50.100(F)  Removal of posted enforcement notice  $300.00  

KPB 21.50.100(G)  Violation of enforcement notice  $1,000.00  

KPB 21.50.130(I)  Violation of an enforcement order  $1,000.00  
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 SECTION 4. That this ordinance shall become effective upon its enactment. 

 

ENACTED BY THE ASSEMBLY OF THE KENAI PENINSULA BOROUGH THIS * DAY 

OF * 2019. 

 

              

      Wayne Ogle, Assembly President 

 

ATTEST: 

 

 

      

Johni Blankenship, Borough Clerk 


