
Kenai Peninsula Borough 
Planning Department 

TO: 

FROM: 

DATE: 

RE: 

MEMORANDUM 

Kelly Cooper, Assembly President 
Kenai Peninsula Borough Assembly Members 

Max Best, Planning Director ~ 

October 30, 2019 

Right of Way Vacation -
Vacate a 50-foot Section Line Easement (running north - south) - 50 feet in width on 
the east side of the NE1/4 NE1/4 Section 35, Township 5 North, Range 10 West Seward 
Meridian approximately 1,265 feet; 
Vacate a 50-foot Section Line Easement (running north - south) - 50 feet in width on 
the west side of the NW1/4 NW1/4 Section 36, Township 5 North, Range 10 West, 
Seward Meridian approximately 1,315 feet; 
Vacate 33 -foot Mountain Ash Street Right-of-Way (running north-south) and a portion 
of the intersection with Paper Birch Lane, including the adjoining 10-foot utility 
easement within Section 36, Township 5 North, Range 10 West, dedicated by Forest 
Hills Lookout Sub Amended KN 86-204.KPB 

File 2019-117V. Petitioner: Cody R. Mclane of Soldotna, AK. 

In accordance with AS 29.40.140, no vacation of a Borough right-of-way and/or easement may be made 
without the consent of the Borough Assembly. 

During their regularly scheduled meeting of October 28, 2019, the Kenai Peninsula Borough Planning 
Commission granted approval of the proposed vacations of section line easements, right-of-way, and 
adjoining utility easements, vacation by unanimous consent based on the means of evaluating public 
necessity established by KPB 20.70. This petition is being sent to you for your consideration and action. 

Draft, unapproved minutes of the pertinent portion of the meeting and other related materials are attached. 

cc: petitioner 



Planning Commission Unapproved Minutes October 28, 2019 

AGENDA ITEM F. PUBLIC HEARINGS 

1. Right of Way Vacation 
• Vacate a 50-foot Section Line Easement (running north - south) - 50 feet in width on the east 

side of the NE1/4 NE1/4 Section 35 , Township 5 North, Range 10 West Seward Meridian 
approximately 1 ,265 feet; 

• Vacate a 50-foot Section Line Easement (running north - south) - 50 feet in width on the west side 
of the NW1/4 NW1/4 Section 36, Township 5 North, Range 10 West, Seward Meridian 
approximately 1,315 feet; 

• Vacate 33-foot Mountain Ash Street Right-of-Way (running north-south) and a portion of the 
intersection with Paper Birch Lane, including the adjoining 10-foot utility easement within Section 
36, Township 5 North, Range 10 West, dedicated by Forest Hills Lookout Sub Amended KN 86-
204. 

• Vacate a 50-foot Section Line Easement (running east-west) - 50 feet in width on the north side of 
the NW1/4 NW1/4 Section 36 , Township 5 North, Range 10 West, Seward Meridian approximately 
476 feet; 

• Vacate 33-foot Foster Avenue Right-of-Way (running east-west) where adjoining the north 
boundary of Lot 1 Forest Hills Lookout Subdivision, including the adjoining 1 0-foot utility easement 
within Section 36, Township 5 North, Range 10 West, dedicated by Forest Hills Lookout Sub 
Amended KN 86-204. 

Staff Report given by Scott Huff PC Meeting : 10/28/19 

Purpose as stated in petition : The rights-of-way and section line easements are unconstructed. The 
proposed subdivision is dedicating Rights-of-Way in a better location for constructability providing access 
to created lots and surrounding parcels. The terrain is steep along the section line and not feasible to 
construct. This area is better suited for view lots along the bluff unencumbered by the section line easement. 
Alternate access is shown on the Preliminary Plat submitted for Forest Hills Lookout Subdivision 2019 
Rep lat. 

Petitioner: Cody R. Mclane of Soldotna, AK. 

Notification: Public notice appeared in the October 17, 2019 issue of the Peninsula Clarion as a separate 
ad. The public hearing notice was published in the October 24, 2019 issue of the Peninsula Clarion as part 
of the Commission's tentative agenda. 

14 certified mailings were sent to owners of property within 300 feet of the proposed vacation . 0 receipts 
had been returned when the staff report was prepared. 

Public hearing notices were sent by regular mail to 1 0 owners within 600 feet of the proposed vacation. 

15 public hearing notices were emailed to agencies and interested parties. 

Public hearing notices were made available to 6 KPB staff/Departments via a shared database. 

Notices were mailed to the Sterling Post Office and Soldotna Public Library with a request to be posted in 
public locations. 

The notice and maps were posted on the Borough bulletin board and Planning Department public hearing 
notice web site. 

Comments Received : 

ACS: Replied with a review of 'no objections '. 

ENSTAR: Replied with a review of 'no comments, recommendations or objections.' 
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Homer Electric Association: No comments received when the staff report was prepared. 

GCI : No comments received when the staff report was prepared. 

CES: No comments received when the staff report was prepared. 

KPB Addressing : The new 60' and 30' ROW dedications will need approved street names on the final plat. 

KPB Planning: No material site or local option zone issues. 

KPB River Center: Not with a flood hazard area, not within the Habitat Protection District, no comments 

KPB Roads Department: Within KPB jurisdiction, no comments. 

State Parks: No comments. 

Staff Discussion: This action will approve the section line easement vacations and the right-of-way 
vacations in one review. The vacations will be reviewed together because the rights-of-way to be vacated 
overlays the sections line easements to be vacated and, as a result, the analysis will be the same. 

If approved, the section line easement vacations and right-of-way vacations will then be finalized with two 
separate plats. 

The plat named Section Line Easement Vacation Plat Associated with Lot 1 Forest Hills Lookout 
Subdivision Amended will finalize the section line easement vacations. 

The plat named Forest Hills Lookout Bolder Heights Addition will finalize the vacation of Mountain Ash 
Street and adjoining utility easements , including a portion of the intersection with Paper Birch Lane, and 
Foster Avenue right of ways. Forest Hills Lookout Bolder Heights Addition will also subdivide a 40 acre 
parcel and a 15 acre lot into a 31 acre tract, a 1.86 acre tract, and 9 lots ranging from 2.234 acres to 1.613 
acres. The plat will dedicate an extension of Authentic Road to provide a connection to Foster Avenue, 
match the 30' dedication of Giroux Street, extend a 30 ' dedication of Donovan Avenue, dedicate a 30 ' right 
of way on the south boundary of the 31 acre tract, and provide a 60' connection from the south boundary 
of the 31 acre tract on its east boundary to the Donovan Avenue extension. 

The Plat Committee is tentatively scheduled to review both plats on November 12, 2019. 

KPB 20.70- Vacation Requirements. 
Platting staff comments: Staff reviewed the vacation and all the items required by 20. 70 were met, unless 
otherwise noted below: 

20.70.050. Petition-Information required. 
B. Persons listed on the borough assessor's tax roll shall be deemed the legal owners for purposes 

of the vacation petition. The petition shall include a statement containing the reasons in 
support of the vacation and be accompanied by a minimum of three copies of a sketch clearly 
indicating the proposed vacation, submitted to the planning department at least 30 calendar days 
in advance of the meeting at which it will be considered. In cases where encroachments on public 
rights-of-way are in question, an as-built survey, sealed by a surveyor, is required showing the 
improvements, existing travelways, amount of encroachment, and any other submittal as requested 
by the planning commission. The burden of proof shall lie with the petitioner to support the 
vacation. 

Petitioner Comments: The rights-of-way and section line easements are unconstructed. The proposed 
subdivision is dedicating Rights-of-Way in a better location for constructability providing access to created 
lots and surrounding parcels. The terrain is steep along the section line and not feasible to construct. This 
area is better suited for view lots along the bluff unencumbered by the section line easement. Alternate 
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access is shown on the Preliminary Plat submitted for Forest Hills Lookout Subdivision 2019 Rep/at. 

C. In areas where right-of-way is being vacated due to excessive topographic features, a contour map 
or centerline profile and/or right-of-way cross sectional view may be required by the commission to 
substantiate the unusable right-of-way and show alternate and dedicated routes to insure ingress 
and egress to adjacent lands. 

Platting Staff Comments: The petition included a plat with shading for areas with slopes steeper than 20% 
grade. Grades exceeding 20% affect portions of the proposed alternate right-of-way dedications. 
Staff recommendation: Demonstrate that the right of ways proposed to be dedicated can be readily 
constructed in accordance with current borough road standards and that the grades on any such roads 
shall not exceed 6 percent on arterial streets and 10 percent on other streets, or 4 percent within 130 feet 
of any centerline intersection. Submittal of centerline profiles and cross-sections may be required to 
demonstrate that compliant construction in the right of way is feasible. 

20.70.130. Vacation plat-Preparation. approval and recording. 
Upon approval of the vacation request by the planning commission and no veto by the city council or 
assembly, the applicant shall have a surveyor prepare and submit a plat including the entire area approved 
for vacation in conformance with KPB 20.1 0.080. Only the area approved for vacation by the assembly or 
council may be included on the plat. The final plat must be recorded within one year of the vacation consent 
in KPB 20.70.11 0. 
Platting Staff Comments: If approved, Forest Hills Lookout Bolder Heights Addition will finalize the vacation 
of Mountain Ash Street including a portion of the intersection with Paper Birch Lane, and Foster Avenue 
right of ways. Forest Hills Lookout Bolder Heights Addition will also subdivide a 40 acre parcel and a 15 
acre lot into a 31 acre tract, a 1.86 acre tract, and 9/ots ranging from 2.234 acres to 1.613 acres. The plat 
will dedicate an extension of Authentic Road to provide a connection to Foster Avenue, match the 30' 
dedication of Giroux Street, extend a 30' dedication of Donovan Avenue, dedicate a 30' right of way on the 
south boundary of the 31 acre tract, and provide a 60' connection from the south boundary of the 31 acre 
tract on its east boundary to the Donovan Avenue extension. 

Section Line Easement Vacation Plat Associated with Lot 1 Forest Hills Lookout Subdivision Amended will 
finalize the section line easement vacations. 

The Plat Committee is tentatively scheduled to review both plats on November 12, 2019. 

20.70.160. Partial vacation allowed. 
Where the planning commission finds that a right-of-way must be preserved, but determines there is 
excessive width for all intended uses within the right-of-way, the commission may approve a partial vacation 
of a right-of-way such that the width is reduced to the maximum necessary for the intended use. Such 
vacation shall conform to this title for the class of right-of-way involved except where the right-of-way is not 
intended to be used for vehicular purposes. 
Platting Staff Comments: The proposed right-of-way vacations will vacate a small portion of the Paper Birch 
Lane right-of-way at its intersection with Mountain Ash Street. The full 60 foot width of Paper Birch Lane at 
its intersection with Authentic Road immediately to the east will remain. 

20.70.170. Vehicular Access. 
The planning commission shall not approve the vacation of a right-of-way unless an equal or superior right
of-way for vehicular access exists or will be provided in exchange. Where two or more access points are 
necessary for large vacant or semi-vacant areas of land, the commission shall consider density, use, 
projected development, and maintain sufficient rights-of-way to serve potential use. 
Platting Staff Comments: Forest Hills Lookout Bolder Heights Addition proposes to dedicate an extension 
of Authentic Road to provide a connection to Foster Avenue, match the 30' dedication of Giroux Street, 
extend a 30' dedication of Donovan Avenue, dedicate a 30' right of way on the south boundary of the 31 
acre tract, and provide a 60' connection from the south boundary of the 31 acre tract on its east boundary 
to the Donovan Avenue extension. 

Mountain Ash Street, Foster Avenue, and Paper Birch Lane comprise a looped block with Mountain Ash 
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Street and Foster Avenue both overlaying 50' wide section line easements. The proposed right-of-way and 
section line easement vacations would remove the north/south connection created by Mountain Ash Street. 

Per the submittal and KPB four foot contours, Mountain Ash Street and Foster Avenue are affected by 
steep slopes exceeding 20% grade. Per the submittal and Kenai Watershed Forum Wetland mapping, the 
intersection of Mount Ash Street and Foster Avenue is affected by kettle wetlands. Per the submittal and 
aerial imagery, the rights-of-way proposed to be vacated are unconstructed and not used for vehicular 
access. 

The petition proposes to dedicate an extension of Authentic Road as an alternative right-of-way to provide 
a connection from Paper Birch Lane to Foster Avenue and retain a looped block. Per the submittal and KPB 
four foot contours, the proposed alternative is affected by several areas of grades exceeding 20%. 
However, per the submittal and Kenai Watershed Forum Wetland mapping, the proposed right-of-way is 
not affected by low wet areas. The proposed dedication appears to follow the terrain and contours in such 
a way that it appears to be more constructible than the rights-of-way proposed to be vacated. The Authentic 
Road extension appears to be a superior alternative access than north/south connection provided by the 
proposed vacations. 

However, the proposed dedications do not provide for any east/west access to the west of Mountain Ash 
Street from Foster Avenue or Paper Birch Lane. The 50' section line easement underlying Foster Avenue 
continues west to connect to Donovan Avenue and Giroux Street. The proposed vacation of Foster Avenue 
and the underlying section line easement removes that connection. No alternative is provided. A 33' section 
line easement adjoining Foster Avenue to the north would remain. However, a 33' section line easement 
traversing steep slopes is not equal or superior to an 83' section line easement traversing steep slopes. 
The nearest east-west connection is one mile to the south and 4,400 feet to the north. 

Staff recommendation: 
The Planning Commission concur that equal or superior vehicular access does not exist and 
was not provided in exchange. 
The Planning Commission concur that equal or superior vehicular access will exist and be 
provided by the proposed dedications if the Foster Avenue right-of-way and the underlying 50' 
section line easement are not vacated. 
Comply with KPB 20. 70.170. 

20.70.180. Other access. 
Other lawful uses that exist or are feasible for the right-of-way shall be considered when evaluating a 
vacation request. When such uses exist or could exist within rights-of-way which are not suited for general 
road use, the commission shall not approve the vacation request, unless it can be demonstrated that equal 
or superior access is or will be available. The planning commission shall consider whether alternate uses 
present public safety issues which support approval of the vacation. 
Platting Staff Comments: Per the submittal, no other uses exist within the rights-of-way and section line 
easements proposed to be vacated. 

Per the submittal, KPB four foot contours, and Kenai Watershed Forum Wetland mapping, the areas 
proposed to be vacated are affected by steep slopes exceeding 20% and kettle wetlands and are therefore 
not suited to general road use. However, other uses could exist within the proposed vacations, such as 
pedestrian access. Therefore, it must be demonstrated that equal or superior access is or will be available. 

As discussed above, the Authentic Road extension appears to be a superior alternative access than 
north/south connection provided by the proposed vacations. However, no alternative is provided for the 
east/west connection from Foster Avenue to the west to Donovan Avenue and the 33' section line easement 
that would remain is not equal or superior to the current 83 ' section line easement. The nearest east-west 
connection is one mile to the south and 4,400 feet to the north. 

Staff recommendation: 
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The Planning Commission concur that equal or superior access for other uses does not exist 
and was not provided in exchange. 
The Planning Commission concur that equal or superior access for other uses will exist and be 
provided by the proposed dedications if the Foster Avenue right-of-way and the underlying 50' 
section line easement are not vacated. 
Comply with KPB 20. 70.180. 

20. 70.190. Utility provisions. 
All existing and future utility requirements shall be considered when evaluating a vacation request. Rights
of-way which are utilized by a public utility or which logically would be required by a publ ic utility shall not 
be vacated , unless it can be demonstrated that equal or superior access is or will be available. Where an 
easement would satisfactorily serve the utility interests, and no other public need for the right-of-way exists, 
the commission may approve the vacation and require that a public utility easement be granted in place of 
the right-of-way. 
Platting Staff Comments: The petition proposes to vacate the 10' wide utility easements adjoining the rights
of-way proposed to be vacated. Per the petition, the utility easements are not in use by any utility company. 
The 50' section line easements proposed to be vacated could also be used by utility companies for utility 
purposes, but, per the petition, are not in use by any utility company. 

The petition proposes to grant 10' utility easements that extend to 20' within 5' of side lot lines adjoining all 
rights-of-way within the proposed subdivision, including all of the proposed right-of-way dedications. 

As discussed above, the Authentic Road extension and its adjoining utility easements appears to be a 
superior alternative access than north/south connection provided by the proposed vacations. The utilities 
that may currently exist under and along the constructed and KPB maintained Authentic Road can be 
extended under or along the proposed extension of Authentic Road. 

The east/west connection extending west from Foster Avenue, across the section line easement to 
Donovan Avenue provides a straight path for utilities to provide services to the undeveloped parcels to the 
west of the subdivision. Therefore, the Foster Avenue right-of-way and section line easement logically could 
be required by a public utility. The petition does not provide an alternative for the east/west connection from 
Foster Avenue to the west across the section line easement to Donovan Avenue. As noted above, the 
existing 33' section line easement that would remain is not equal or superior to the current 83 ' section line 
easement and 33' right-of-way. The nearest east-west connection is one mile to the south and 4, 400 feet 
to the north. 

The affected utility providers were emailed the vacation public hearing notice as part of the routine 
notification process. 

Staff recommendation: 
The Planning Commission concur that equal or superior utility access does not exist and was 
not provided in exchange. 
The Planning Commission concur that equal or superior utility access will exist and be provided 
by the proposed dedications if the Foster Avenue right-of-way and the underlying 50' section 
line easement are not vacated. 
If the Planning Commission determines that an easement would satisfactorily serve the utility 
interests, and no other public need for the Foster Avenue right-of-way and underlying section 
line easement exists, the commission may approve the vacation and should require that a 
public utility easement be granted in place of the Foster Avenue right-of-way and 50' section 
line easement. 
Comply with KPB 20. 70.190. 

20.30.220. Section line easement vacations. 
Section line easement vacation petitions must comply with the requirements of KPB 20.70.040, 20.70.050 
and 20.70.060. A fee is required in compliance with KPB 20.70.060. Public hearing and notice must comply 
with the requirements of KPB 20.70.070, 20.70.080, 20.70.1 00 , 20.70.110 and 20.70.120. The mail notice 

Kenai Peninsula Borough Page 7 



Planning Commission Unapproved Minutes October 28, 2019 

required in KPB 20.70.090 may be by regular mail. Publication on the planning commission agenda, 
advertised once in local papers , posted in public areas and on the borough website prior to the meeting will 
satisfy the publishing requirements . The petitioner is responsible for all submittals required by the State of 
Alaska Department of Natural Resources (DNR) in compliance with their procedures. The petition must be 
reviewed and approved by the planning commission but final authority for approval and platting of the 
vacation rests with DNR. The petitioner is responsible for coordination with DNR and submittals to DNR. 
Staff recommendation: Comply with KPB 20.30.220. 

STAFF RECOMMENDATION : 
Based on the above means of evaluating public necessity established by KPB 20.70, the merits of the 
proposed vacations , and staff comments, staff recommends 

subject to: 

Denial of the vacation of the east-west public access, 33-foot Foster Avenue right-of-way, 
including the adjoining 1 0 foot utility easement, and the associated 50' section line easement 

o OR provision of alternate equal or superior access to connect from the remaining 
portion of Foster Avenue to the proposed Donovan Avenue extension dedication to be 
approved by the Planning Commission at an additional public hearing. 

Approval of the vacation of the north-south public access, 33-foot Mountain Ash Street Right
of-Way and a portion of the intersection with Paper Birch Lane, including the adjoining 1 0-foot 
utility easement, and the two 50 foot section line easements common to sections 25 and 26 
T05N R10W SM 

1. Compliance with the requirements for preliminary plats per Chapter 20 of the KPB Code. 
2. Grant utility easements requested by the utility providers. 
3. Submittal of a final plat within a timeframe such that the plat can be recorded within one year of 

right-of-way vacation consent (KPB 20.70.130). 
4. Submittal of a final plat within a timeframe such that the plat can be recorded within four year of 

section line easement vacation approval (KPB 20.25.11 0) . 

KPB 20.70.110: 
A vacation of a street right-of-way, public area, or public easement within the borough outside of 
the limits of cities may not be made without the consent of the borough assembly. The assembly 
shall have 30 calendar days from the date of approval in which to veto the planning commission 
decision. If no veto is received by the planning director within the specified period, the borough 
shall be considered to have given consent to the vacation. 

KPB 20.70.120: 
A. Denial of a vacation petition is a final act for which no further consideration shall be given 

by the Kenai Peninsula Borough. 
B. Upon denial by the planning commission, no reapplication or petition concerning the same 

vacation may be filed within one calendar year of the date of the final denial action except 
in the case where new evidence or circumstances exist that were not available or present 
when the original petition was filed. 

KPB 20.70.130: 
THE RIGHT-OF-WAY VACATION FINAL PLAT MUST BE RECORDED WITHIN ONE YEAR OF THE 
VACATION CONSENT IN KPB 20.70.110. 

END OF STAFF REPORT 

Chairman Martin asked if anyone from the public wished to comment on this item and read the rules for 
public testimony. 

1. William Muir, 40992 Authentic Rd .. Soldotna 
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Mr. Muir is an owner of seven lots in the neighboring subdivision , Tulchina Pointe Estates. He has 
been the beneficiary of previous vacations of the same right-of-way and easement when Tulchina 
Pointe was developed. The easements ran through three of his properties. He is in favor of 
responsible development. He asked if the petitioner was present and he was not in attendance. 
He has a concern about the time period for the initial construction or extension of Authentic Road . 
Currently, Authentic Road terminates at four of his properties, two of which are about to go into 
escrow. He would like the developer to have CC & R's on the development that are either 
consistent with or greater than what currently exists in the Tulchina Point subdivision. He was also 
concerned about construction vehicle access when extending Foster and Authentic. He is opposed 
to having those vehicles go through Tulchina Pointe Estates. It will involve hundreds of dump 
trucks, and trucks with excavators and bulldozers. If this project goes forward, he requested that 
a condition be added that all that access be gained through Foster and not through Authentic Road. 
Eight out of the nine proposed lots have less than half buildability on them even though they are 
about 1.5 or 1.6 acres. He asked if the petitioner could reconfigure those lots where the frontage 
would be expanded and the depth shortened. It may mean fewer lots but more access to any 
potential buyers. He called Borough Road Maintenance last week when he noticed the dead end 
sign on Diamond Willow was no longer there. He thought that someone already assumed that this 
was going through and removed the sign. They get a lot of traffic and that dead end sign helps 
kept people out. He called Borough Road Maintenance but they have not gotten back to him . He 
asked that someone present follow up and if possible get the sign posted again. There are currently 
three houses under construction in his immediate area. Authentic Road is in the worst shape he 
has seen it due to the construction vehicles and workers. If that same access is used to continue 
Authentic Road, it will be in much worse shape. He will be attending the November 12, 2019 Plat 
Committee meeting and many neighbors have asked him to share with them what he learns at this 
meeting. He suspects that there will be a much greater turn out on the 121h. If this is approved, he 
asked that it be a conditional approval based on the th ings he mentioned, CC & R's, access through 
Foster for construction , and reinstatement of the dead end sign. 

2. Gary Lindman, 44330 Parkway Ave., Soldotna 
Mr. Lindman owns the last two lots at the end of Authentic Road , lots 27 and 28. He is in support 
of the vacation of Mountain Ash and Paper Birch. He is concerned about extending the road 
through and not being a dead end road. He would prefer to be at the end of the road instead of 
having a loop where people can go through and circle. He feels it is safer when a subdivision does 
not have an exit from the subdivision that people can use to escape. He and his wife will also be 
attending the meeting about the replat. Mountain Ash is a worthless road that cannot be built and 
would be unusable due to the steepness. Resubdividing into the way it is configured is causing 
concern. He would rather see the road end with cui-de-sacs from two different sides. Coming in 
from Foster is great but he does not want it to loop. He agreed with Mr. Muir that Tulchina Pointe 
is a very safe and elite subdivision because of its high CC & R's and it would make sense that th is 
subdivision would have the same CC & R's. 

3. Cedric Conrad. PO Box 2971. Soldotna 
Mr. Conrad lives at 34415 Developer Circle. He agreed that the CC & R's should be equal to or 
greater than the ones they currently have. He is not in favor of it being a through road based on 
traffic and speed. The road is in the worst shape he has seen and if it does goes through , he would 
like to see a stipulation that Foster be used for construction equipment. 

Seeing and hearing no one else wishing to comment, Chairman Martin closed public comment and opened 
discussion among the Commission . 

Commissioner Ruffner made the motion for the north-south vacation and added the east-west vacation . 
Ms. Hindman noted that due to staff recommendations it would be best to have two motions. Commissioner 
Ruffner split his motion with the approval of the second. 

MOTION: Commissioner Ruffner moved, seconded by Commissioner Foster, to approve the vacation as 
petitioned for the north-south publ ic access, 33-foot Mountain Ash Street right-of-way and a portion of the 
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intersection with Paper Birch Lane, including the adjoining 1 0-foot utility easement, and the two 50-foot 
section line easements common to sections 25 and 26, subject to staff recommendations and compliance 
with borough code. 

Commissioner Ruffner noted that during testimony it was mentioned that construction of Mountain Ash 
Street was very unlikely due to steep slopes and terrain. 

Commissioner Ruffner wanted to go ahead and comment on some of the other things heard during the 
public testimony. He stated that the only thing the Planning Commission was reviewing at this time were 
the vacations . Some of the testimony that came up was in regards to the subdivision and he wanted to 
make sure those in attendance knew it would be reviewed at another meeting. He added that CC & R's are 
something that the Borough does not address in any manner. The best option is to contact the developer 
and discuss how their subdivision has benefited from their CC & R's. It is a civil matter between private 
parties and the borough will not engage in those discussions. He noted that he would follow up on the dead 
end sign at the next Road Board meeting. 

MOTION PASSED: Seeing and hearing no objection or discussion, the motion passed by unanimous 
consent. 

MOTION: Commissioner Ruffner moved, seconded by Commissioner Brantley, to approve the vacation as 
petitioned for the east-west public access, 33-foot Foster Avenue right-of-way, including the adjoining 10-
foot utility easement, and the associated 50-foot section line easement, subject to staff recommendations 
and compliance with borough code. 

Commissioner Foster noted that staff recommended denial and he agreed with that decision . 

Commissioner Ruffner said that when looking at the map, seeing how development might proceed, and 
hearing some of the testimony, this seems like a viable alternative access. He agreed with the 
recommendation for denial. 

MOTION FAILED BY UNANIMOUS VOTE: 1 Yes , 9 No, 2 Absent 
Yes: Brantley 
No: Carluccio, Ernst, Fikes, Foster, Martin, Morgan, Ruffner, Venuti , Whitney 
Absent: Bentz, Ecklund 
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F. PUBLIC HEARINGS 

1. Vacation of Section Line Easements and 
Rights-of-Way with associated utility 
easement in the Sterling area. 
KPB File 2019-117V 
Petitioner(s): Cody R. Mclane of Soldotna, 
AK. 



AGENDA ITEM F. PUBLIC HEARINGS 

1. Right of Way Vacation 
• Vacate a 50-foot Section Line Easement (running north- south)- 50 feet in width on the east 

side of the NE 1/4 NE 1/4 Section 35, Township 5 North, Range 1 0 West Seward Meridian 
approximately 1,265 feet; 

• Vacate a 50-foot Section Line Easement (running north - south) - 50 feet in width on the west 
side of the NW1/4 NW1/4 Section 36 , Township 5 North, Range 10 West, Seward Meridian 
approximately 1, 315 feet; 

• Vacate 33-foot Mountain Ash Street Right-of-Way (running north-south) and a portion of the 
intersection with Paper Birch Lane, including the adjoining 1 0-foot utility easement within Section 
36 , Township 5 North, Range 10 West, dedicated by Forest Hills Lookout Sub Amended KN 86-
204. 

• Vacate a 50-foot Section Line Easement (running east-west) - 50 feet in width on the north side 
of the NW1/4 NW1/4 Section 36, Township 5 North, Range 10 West, Seward Meridian 
approximately 476 feet; 

• Vacate 33-foot Foster Avenue Right-of-Way (running east-west) where adjoining the north 
boundary of Lot 1 Forest Hills Lookout Subdivision, including the adjoining 10-foot utility 
easement within Section 36, Township 5 North, Range 10 West, dedicated by Forest Hills 
Lookout Sub Amended KN 86-204. 

STAFF REPORT PC Meeting: 10/28/19 

Purpose as stated in petition: The rights-of-way and section line easements are unconstructed. The 
proposed subdivision is dedicating Rights-of-Way in a better location for constructability providing access 
to created lots and surrounding parcels. The terrain is steep along the section line and not feasible to 
construct. This area is better suited for view lots along the bluff unencumbered by the section line 
easement. Alternate access is shown on the Preliminary Plat submitted for Forest Hills Lookout 
Subdivision 2019 Replat. 

Petitioner: Cody R. Mclane of Soldotna, AK. 

Notification: Public notice appeared in the October 17, 2019 issue of the Peninsula Clarion as a 
separate ad. The public hearing notice was published in the October 24, 2019 issue of the Peninsula 
Clarion as part of the Commission's tentative agenda. 

14 certified mailings were sent to owners of property within 300 feet of the proposed vacation . 0 receipts 
had been returned when the staff report was prepared. 

Public hearing notices were sent by regular mail to 1 0 owners within 600 feet of the proposed vacation. 

15 public hearing notices were emailed to agencies and interested parties. 

Public hearing notices were made available to 6 KPB staff/Departments via a shared database. 

Notices were mailed to the Sterling Post Office and Soldotna Public Library with a request to be posted in 
public locations. 

The notice and maps were posted on the Borough bulletin board and Planning Department public hearing 
notice web site. 

Comments Received : 

ACS: Replied with a review of 'no objections'. 
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ENST AR: Replied with a review of 'no comments, recommendations or objections.' 

Homer Electric Association: No comments received when the staff report was prepared. 

GCI : No comments received when the staff report was prepared. 

CES: No comments received when the staff report was prepared . 

KPB Addressing : The new 60' and 30' ROW dedications will need approved street names on the final 
plat. 

KPB Planning: No material site or local option zone issues. 

KPB River Center: Not with a flood hazard area, not within the Habitat Protection District, no comments 

KPB Roads Department: Within KPB jurisdiction, no comments. 

State Parks: No comments. 

Staff Discussion: This action will approve the section line easement vacations and the right-of-way 
vacations in one review. The vacations will be reviewed together because the rights-of-way to be vacated 
overlays the sections line easements to be vacated and, as a result, the analysis will be the same. 

If approved , the section line easement vacations and right-of-way vacations will then be finalized with two 
separate plats. 

The plat named Section Line Easement Vacation Plat Associated with Lot 1 Forest Hills Lookout 
Subdivision Amended will finalize the section line easement vacations. 

The plat named Forest Hills Lookout Bolder Heights Addition will finalize the vacation of Mountain Ash 
Street and adjoining utility easements, including a portion of the intersection with Paper Birch Lane, and 
Foster Avenue right of ways. Forest Hills Lookout Bolder Heights Addition will also subdivide a 40 acre 
parcel and a 15 acre lot into a 31 acre tract, a 1.86 acre tract, and 9 lots ranging from 2.234 acres to 
1.613 acres. The plat will dedicate an extension of Authentic Road to provide a connection to Foster 
Avenue, match the 30' dedication of Giroux Street, extend a 30' dedication of Donovan Avenue, dedicate 
a 30' right of way on the south boundary of the 31 acre tract, and provide a 60' connection from the south 
boundary of the 31 acre tract on its east boundary to the Donovan Avenue extension. 

The Plat Committee is tentatively scheduled to review both plats on November 12, 2019. 

KPB 20.70- Vacation Requirements. 
Platting staff comments: Staff reviewed the vacation and all the items required by 20. 70 were met, unless 
otherwise noted below: 

20.70.050. Petition-Information required . 
B. Persons listed on the borough assessor's tax roll shall be deemed the legal owners for purposes 

of the vacation petition. The petition shall include a statement containing the reasons in 
support of the vacation and be accompanied by a minimum of three copies of a sketch clearly 
indicating the proposed vacation, submitted to the planning department at least 30 calendar days 
in advance of the meeting at which it will be considered . In cases where encroachments on public 
rights-of-way are in question, an as-built survey, sealed by a surveyor, is required showing the 
improvements, existing travelways, amount of encroachment, and any other submittal as 
requested by the planning commission. The burden of proof shall lie with the petitioner to 
support the vacation. 
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Petitioner Comments: The rights-of-way and section line easements are unconstructed. The proposed 
subdivision is dedicating Rights-of-Way in a better location for constructability providing access to created 
lots and surrounding parcels. The terrain is steep along the section line and not feasible to construct. This 
area is better suited for view lots along the bluff unencumbered by the section line easement. Alternate 
access is shown on the Preliminary Plat submitted for Forest Hills Lookout Subdivision 2019 Rep/at. 

C. In areas where right-of-way is being vacated due to excessive topographic features, a contour 
map or centerline profile and/or right-of-way cross sectional view may be required by the 
commission to substantiate the unusable right-of-way and show alternate and dedicated routes to 
insure ingress and egress to adjacent lands. 

Platting Staff Comments: The petition included a plat with shading for areas with slopes steeper than 
20% grade. Grades exceeding 20% affect portions of the proposed alternate right-of-way dedications. 
Staff recommendation: Demonstrate that the right of ways proposed to be dedicated can be readily 
constructed in accordance with current borough road standards and that the grades on any such roads 
shall not exceed 6 percent on arterial streets and 10 percent on other streets, or 4 percent within 130 feet 
of any centerline intersection. Submittal of centerline profiles and cross-sections may be required to 
demonstrate that compliant construction in the right of way is feasible . 

20.70.130. Vacation plat-Preparation. approval and recording . 
Upon approval of the vacation request by the planning commission and no veto by the city council or 
assembly, the applicant shall have a surveyor prepare and submit a plat including the entire area 
approved for vacation in conformance with KPB 20.1 0.080. Only the area approved for vacation by the 
assembly or council may be included on the plat. The final plat must be recorded within one year of the 
vacation consent in KPB 20.70.11 0. 
Platting Staff Comments: If approved, Forest Hills Lookout Bolder Heights Addition will finalize the 
vacation of Mountain Ash Street including a portion of the intersection with Paper Birch Lane, and Foster 
Avenue right of ways. Forest Hills Lookout Bolder Heights Addition will also subdivide a 40 acre parcel 
and a 15 acre lot into a 31 acre tract, a 1. 86 acre tract, and 9 lots ranging from 2. 234 acres to 1. 613 
acres. The plat will dedicate an extension of Authentic Road to provide a connection to Foster Avenue, 
match the 30' dedication of Giroux Street, extend a 30' dedication of Donovan Avenue, dedicate a 30' 
right of way on the south boundary of the 31 acre tract, and provide a 60' connection from the south 
boundary of the 31 acre tract on its east boundary to the Donovan Avenue extension. 

Section Line Easement Vacation Plat Associated with Lot 1 Forest Hills Lookout Subdivision Amended 
will finalize the section line easement vacations. 

The Plat Committee is tentatively scheduled to review both plats on November 12, 2019. 

20.70.160. Partial vacation allowed. 
Where the planning commission finds that a right-of-way must be preserved, but determines there is 
excessive width for all intended uses within the right-of-way, the commission may approve a partial 
vacation of a right-of-way such that the width is reduced to the maximum necessary for the intended use. 
Such vacation shall conform to this title for the class of right-of-way involved except where the right-of
way is not intended to be used for vehicular purposes. 
Platting Staff Comments: The proposed right-of-way vacations will vacate a small portion of the Paper 
Birch Lane right-of-way at its intersection with Mountain Ash Street. The full 60 foot width of Paper Birch 
Lane at its intersection with Authentic Road immediately to the east will remain. 

20.70.170. Vehicular Access. 
The planning commission shall not approve the vacation of a right-of-way unless an equal or superior 
right-of-way for vehicular access exists or will be provided in exchange. Where two or more access points 
are necessary for large vacant or semi-vacant areas of land, the commission shall consider density, use, 
projected development, and maintain sufficient rights-of-way to serve potential use. 
Platting Staff Comments: Forest Hills Lookout Bolder Heights Addition proposes to dedicate an extension 
of Authentic Road to provide a connection to Foster Avenue, match the 30' dedication of Giroux Street, 

Page 3 of 7 



extend a 30' dedication of Donovan Avenue, dedicate a 30' right of way on the south boundary of the 31 
acre tract, and provide a 60' connection from the south boundary of the 31 acre tract on its east boundary 
to the Donovan Avenue extension. 

Mountain Ash Street, Foster Avenue, and Paper Birch Lane comprise a looped block with Mountain Ash 
Street and Foster Avenue both overlaying 50' wide section line easements. The proposed right-of-way 
and section line easement vacations would remove the north/south connection created by Mountain Ash 
Street. 

Per the submittal and KPB four foot contours, Mountain Ash Street and Foster Avenue are affected by 
steep slopes exceeding 20% grade. Per the submittal and Kenai Watershed Forum Wetland mapping, the 
intersection of Mount Ash Street and Foster Avenue is affected by kettle wetlands. Per the submittal and 
aerial imagery, the rights-of-way proposed to be vacated are unconstructed and not used for vehicular 
access. 

The petition proposes to dedicate an extension of Authentic Road as an alternative right-of-way to provide 
a connection from Paper Birch Lane to Foster Avenue and retain a looped block. Per the submittal and 
KPB four foot contours, the proposed alternative is affected by several areas of grades exceeding 20%. 
However, per the submittal and Kenai Watershed Forum Wetland mapping, the proposed right-of-way is 
not affected by low wet areas. The proposed dedication appears to follow the terrain and contours in such 
a way that it appears to be more constructible than the rights-of-way proposed to be vacated. The 
Authentic Road extension appears to be a superior alternative access than north/south connection 
provided by the proposed vacations. 

However, the proposed dedications do not provide for any east/west access to the west of Mountain Ash 
Street from Foster Avenue or Paper Birch Lane. The 50' section line easement underlying Foster Avenue 
continues west to connect to Donovan Avenue and Giroux Street. The proposed vacation of Foster 
Avenue and the underlying section line easement removes that connection. No alternative is provided. A 
33' section line easement adjoining Foster Avenue to the north would remain. However, a 33' section line 
easement traversing steep slopes is not equal or superior to an 83' section line easement traversing 
steep slopes. The nearest east-west connection is one mile to the south and 4,400 feet to the north. 

Staff recommendation: 
The Planning Commission concur that equal or superior vehicular access does not exist and 
was not provided in exchange. 
The Planning Commission concur that equal or superior vehicular access will exist and be 
provided by the proposed dedications if the Foster Avenue right-of-way and the underlying 
50' section line easement are not vacated. 
Comply with KPB 20. 70.170. 

20.70.180. Other access. 
Other lawful uses that exist or are feasible for the right-of-way shall be considered when evaluating a 
vacation request. When such uses exist or could exist within rights-of-way which are not suited for 
general road use, the commission shall not approve the vacation request, unless it can be demonstrated 
that equal or superior access is or will be available. The planning commission shall consider whether 
alternate uses present public safety issues which support approval of the vacation . 
Platting Staff Comments: Per the submittal, no other uses exist within the rights-of-way and section line 
easements proposed to be vacated. 

Per the submittal, KPB four foot contours, and Kenai Watershed Forum Wetland mapping, the areas 
proposed to be vacated are affected by steep slopes exceeding 20% and kettle wetlands and are 
therefore not suited to general road use. However, other uses could exist within the proposed vacations, 
such as pedestrian access. Therefore, it must be demonstrated that equal or superior access is or will be 
available. 

Page 4 of7 



As discussed above, the Authentic Road extension appears to be a superior alternative access than 
north/south connection provided by the proposed vacations. However, no alternative is provided for the 
eastlvvest connection from Foster Avenue to the west to Donovan Avenue and the 33' section line 
easement that would remain is not equal or superior to the current 83' section line easement. The nearest 
east-west connection is one mile to the south and 4,400 feet to the north. 

Staff recommendation: 
The Planning Commission concur that equal or superior access for other uses does not exist 
and was not provided in exchange. 
The Planning Commission concur that equal or superior access for other uses will exist and 
be provided by the proposed dedications if the Foster Avenue right-of-way and the underlying 
50' section line easement are not vacated. 
Comply with KPB 20. 70. 180. 

20.70.190. Utility provisions. 
All existing and future utility requirements shall be considered when evaluating a vacation request. 
Rights-of-way which are utilized by a public utility or which logically would be required by a public utility 
shall not be vacated , unless it can be demonstrated that equal or superior access is or will be available. 
Where an easement would satisfactorily serve the utility interests, and no other public need for the right
of-way exists, the commission may approve the vacation and require that a public utility easement be 
granted in place of the right-of-way. 
Platting Staff Comments: The petition proposes to vacate the 10' wide utility easements adjoining the 
rights-of-way proposed to be vacated. Per the petition, the utility easements are not in use by any utility 
company. The 50' section line easements proposed to be vacated could also be used by utility companies 
for utility purposes, but, per the petition, are not in use by any utility company. 

The petition proposes to grant 10' utility easements that extend to 20' within 5' of side lot lines adjoining 
all rights-of-way within the proposed subdivision, including all of the proposed right-of-way dedications. 

As discussed above, the Authentic Road extension and its adjoining utility easements appears to be a 
superior alternative access than north/south connection provided by the proposed vacations. The utilities 
that may currently exist under and along the constructed and KPB maintained Authentic Road can be 
extended under or along the proposed extension of Authentic Road. 

The eastlvvest connection extending west from Foster Avenue, across the section line easement to 
Donovan Avenue provides a straight path for utilities to provide services to the undeveloped parcels to 
the west of the subdivision. Therefore, the Foster Avenue right-of-way and section line easement logically 
could be required by a public utility. The petition does not provide an alternative for the east/vvest 
connection from Foster Avenue to the west across the section line easement to Donovan Avenue. As 
noted above, the existing 33' section line easement that would remain is not equal or superior to the 
current 83' section line easement and 33' right-of-way. The nearest east-west connection is one mile to 
the south and 4,400 feet to the north. 

The affected utility providers were emailed the vacation public hearing notice as part of the routine 
notification process. 

Staff recommendation: 
The Planning Commission concur that equal or superior utility access does not exist and was 
not provided in exchange. 
The Planning Commission concur that equal or superior utility access will exist and be 
provided by the proposed dedications if the Foster Avenue right-of-way and the underlying 
50' section line easement are not vacated. 
If the Planning Commission determines that an easement would satisfactorily serve the utility 
interests, and no other public need for the Foster Avenue right-of-way and underlying section 
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line easement exists, the commission may approve the vacation and should require that a 
public utility easement be granted in place of the Foster Avenue right-of-way and 50' section 
line easement. 
Comply with KPB 20. 70. 190. 

20.30.220. Section line easement vacations . 
Section line easement vacation petitions must comply with the requirements of KPB 20.70.040, 20.70.050 
and 20.70.060. A fee is required in compliance with KPB 20.70.060. Public hearing and notice must 
comply with the requirements of KPB 20.70.070, 20.70.080, 20.70.100, 20.70.110 and 20.70 .120. The 
mail notice required in KPB 20.70.090 may be by regular mail. Publication on the planning commission 
agenda, advertised once in local papers, posted in public areas and on the borough website prior to the 
meeting will satisfy the publishing requirements. The petitioner is responsible for all submittals required by 
the State of Alaska Department of Natural Resources (DNR) in compliance with their procedures. The 
petition must be reviewed and approved by the planning commission but final authority for approval and 
platting of the vacation rests with DNR. The petitioner is responsible for coordination with DNR and 
submittals to DNR. 
Staff recommendation: Comply with KPB 20.30.220. 

STAFF RECOMMENDATION : 
Based on the above means of evaluating public necessity established by KPB 20.70, the merits of the 
proposed vacations, and staff comments, staff recommends 

subject to: 

Denial of the vacation of the east-west public access, 33-foot Foster Avenue right-of-way, 
including the adjoining 10 foot utility easement, and the associated 50' section line easement 

o OR provision of alternate equal or superior access to connect from the remaining 
portion of Foster Avenue to the proposed Donovan Avenue extension dedication to 
be approved by the Planning Commission at an additional public hearing. 

Approval of the vacation of the north-south public access, 33-foot Mountain Ash Street Right
of-Way and a portion of the intersection with Paper Birch Lane, including the adjoining 1 0-foot 
utility easement, and the two 50 foot section line easements common to sections 25 and 26 
T05N R10W SM 

1. Compliance with the requirements for preliminary plats per Chapter 20 of the KPB Code. 
2. Grant utility easements requested by the utility providers. 
3. Submittal of a final plat within a timeframe such that the plat can be recorded within one year of 

right-of-way vacation consent (KPB 20. 70.130). 
4. Submittal of a final plat within a timeframe such that the plat can be recorded within four year of 

section line easement vacation approval (KPB 20.25.11 0) . 

KPB 20.70.110: 
A vacation of a street right-of-way, public area, or public easement within the borough outside of 
the limits of cities may not be made without the consent of the borough assembly. The assembly 
shall have 30 calendar days from the date of approval in which to veto the planning commission 
decision. If no veto is received by the planning director within the specified period, the borough 
shall be considered to have given consent to the vacation. 

KPB 20.70.120: 
A. Denial of a vacation petition is a final act for which no further consideration shall be given 

by the Kenai Peninsula Borough. 
B. Upon denial by the planning commission, no reapplication or petition concerning the 

same vacation may be filed within one calendar year of the date of the final denial action 
except in the case where new evidence or circumstances exist that were not available or 
present when the original petition was filed. 
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KPB 20.70.130: 
THE RIGHT-OF-WAY VACATION FINAL PLAT MUST BE RECORDED WITHIN ONE YEAR OF THE 
VACATION CONSENT IN KPB 20.70.110. 

END OF STAFF REPORT 
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