Kenai Peninsula Borough
Planning Department

[ [] [ —
MEMORANDUM
TO: Kelly Cooper, Assembly President
Kenai Peninsula Borough Assembly Members
FROM: Max Best, Planning Directo
DATE: January 8, 2020
RE: Vacate the 50-foot-wide pedestrian and maintenance easement adjoining the high-water

mark of the Kenai River within the south-easterly portion of Lot 1A, Block 6, Kenai River
Keys Subdivision (Plat KN 84-126) for approximately 23 feet in width as granted on Kenai
River Keys Subdivision, Lot 1A, Block 6, Stephenkie Subdivision No 2, Lot 9A1, Block 2 (Plat
KN 84-126). The pedestrian and maintenance easement being vacated is unconstructed
and located within the NE 1/4 of Section 35, Township 5 North, Range 8 West, Seward
Meridian, Alaska, within the Kenai Peninsula Borough. KPB File 2019-148V. Petitioner:
Frank G. Turpin Ill and Jacqueline A. Turpin of Sterling, AK.

In accordance with AS 29.40.140, no vacation of a Borough right-of-way and/or easement may be made
without the consent of the Borough Assembly.

During their regularly scheduled meeting of January 6, 2020, the Kenai Peninsula Borough Planning
Commission granted approval of the proposed pedestrian and maintenance easement vacation by
unanimous consent based on the means of evaluating public necessity established by KPB 20.70. This
petition is being sent to you for your consideration and action.

Draft, unapproved minutes of the pertinent portion of the meeting and other related materials are attached.



























F. PUBLIC HEARINGS

4. Vacate a 50-foot pedestrian and

maintenance easement in the Sterling
area.

KPB File 2019-148V
Petitioners: Frank G. Turpin il and
Jacqueline A. Turpin
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4. Vac: the 50-foot-wide pedestrian and maintenance easement adjoining the high-water mark of
the Kenai River within the south-easterly portion of Lot 1A, Block 6, Kenai River Keys Subdivision
(Plat KN 84-126) for approximately 23 feet in width as granted on Kenai River Keys Subdivision,
Lot 1A, Block 6, Stephenkie  ibdivision No 2, Lot 9A1, Block 2 (Plat KN 84-126). The pedestrian
and maintenance easement being vacated is unc structed and located within the NE 1/4 of
Section 35, Township 5 North, Range 8 West, seward Meridian, Alaska, within the Kenai
Peninsula Borough. KPB File 2019-148V.

STAFF REPORT PC Meeting: 1/6/20
- stated in ~~**ion: A 50-foot-wide pedestrian and maintenance isement along the high water
mark or e Kenai River was established for Stephenkie Alaska Subdivision on Plat KN 79-83, prepared
by the Alaska Division of Lands as State Land Survey No 73-146. This plat showed the easement
extending to the section line common to sections 35 and 36 hut not west of that section line within Kenai
River Keys Subdivision. In 1984, as part of the Section Line asement Vacation Plat (Plat KN 84-77) and
the Vacation Plat for a portion of the right-of-way for Humpy Road (Plat KN 84-126), this easement was
mistakenly depicted as extending beyond the section line and into Kenai River Keys Subdivision. Upon
approval of the vacation by the State of Alaska and the Kenai Peninsula Borough Planning Commission.
23 feet of the former Section Line Easement and Humpy Road was attached to Lot 1, which then becar
Lot 1A. The 50-foot-wide pedestrian and maintenance easement then & nded that 23 feet into Lot 1A.
Vacation of this portion of the 50-foot-wide pedestrian and maintenance easement corrects the mistake
made by the surveyor on the vacation plats. The 50-foot-wide pedestrian and maintenance easement
through lots 9-A, 10-B and 10-A, Block 2 Stephenkie Subdivision No 2 (F KN 81-96), immediately east
of the section line easement, was vacated by Kenai Peninsula Borough Planning Commission Resolution
89-30. The portion of the section line sasement and Humpy Road that was not vacated is a 20-foot-wide
corridor and extends from Humpy ..oad to the Kenai River between Lots 1A and 9-A. This portion
remains available for public access.

-*tioners: Frank G. Turpin lll and Jacqueline A. Turpin of Sterling, AK.

otif -=*2n:  Public notice appeared in the December 26, 2019 issue of the Peninsula Clarion as a
separaie ad. The public hearing notice was published in the January 2, 2020 issue of the Peninsula
Clarion as part of the Commission’s tentative agenda.

13 certified mailings were sent to owners of property within 300 feet of the proposed vacation. 12 receipts
had been returned when the staff report was prepared.

Public hearing notices were sent by regular mail to 19 owners within 600 feet of the proposed vacation.
22 public hearing notices were emailed to agencies and interested parties.
Public hearing notices were made available to 6 KPB staff/Departments via a shared database.

Notices were mailed to the Sterling Post Office and Soldotna Public Library with a request to be posted in
public locations.

The notice and maps were posted on the Borough bulietin board and Plz iing Department public hearing
notice web site.

Cor - eived:

ACS: No objections.
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ENSTAR: No comments, recommendations or objections.

Homer Electric Association: Comments not available when the staff report was prepared.
KPB Addressing: no changes.

KPB Planning: This property is not affected by local option zoning or material site issues.

KPB River Center: This property is within the floodway and within the habitat protection district. No other
comments.

KPB Roads Department: no comment.
State Parks: No comment.

Staff Discuss’~~" Lot 1A adjoins the west side and Lot 9A adjoins the east side of Humpy Road where it
meets the Kenai River.

Plat KN 79-83 granted a 50-foot pedestrian easement along the ordinary high way line of any water
frontage lots. This easement affected the lots up river of Lot 1A.

Plat KN 81-96 carried forward the 50-foot pedestrian and maintenance easement along the high water
mark of the Kenai River within Lot 9A1.

Plat KN 84-77 vacated 23 feet of the section line easement within Lot 1A and 40 feet of the section line
easement within Lot 9A1. The plat noted the existing pedestrian and maintenance easement within Lot
9A, KN 81-96. From the letter dated march 1, 1984, the depiction of the 50-foot pedestrian access and
maintenance easement was at the request of the State of Alaska Department of Natural Resources. The
50-foot pedestrian access and maintenance easement is under State of Alaska DNR jurisdiction and will
require State approval to be vacated.

Plat KN 84-126 vacated 23 feet of the Humpy Road right-of-way within Lot 1A and a portion of the Humpy
Road right-of-way within Lot 9A1. Plat KN 84-126 carried forward the 50 foot pedestrian and maintenance
easement of record.

The owners of Lot 1A signed both Plat KN 84-77 and KN 84-126.

The 50-foot pedestrian and maintenance easement within the lots 9A, 10A and 10B, Block 2 Stephenkie
Subdivision No. 2 show as being vacated by KPB Planning Commission Resolution 89-30, leaving only
the portion of easement underlying Humpy Road and within Lot 1A. The vacation of the easement, as
shown in Planning Commission Resolution 89-30 may not be valid as the easement did not go through
the State DNR vacation process.

The remaining 50-foot pedestrian and maintenance easement extends 23’ into Lot 1A and underlies the
section line easement and Humpy Road right-of-way between Lots 1A and 9A.

If approved, the vacation will need to be finalized through the State’s vacation process.

KPB 20.70 — Vacation Requirements.
T T wments: Staff reviewed the vacation and all the items required by 20.70 were mel, unless
vuierwise rotea below:

20.70.050. Petition—Information required.
B. Persons listed on the borough assessor's tax roll shall be deemed the legal owners for purposes
of the vacation petition. The petition shall include a statement containing the reasons in
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support of the vacation and be accompanied by a minimum of three copies of a sketch clearly
indicating the proposed vacation, submitted to the planning department at least 30 calendar days
in advance of the meeting at which it will be considered. In cases where encroachments on public
rights-of-way are in question, an as-built survey, sealed by a surveyor, is required showing the
improvements, existing travelways, amount of encroachment and any other submittal as
requested by the planning commission. The burden of proof : all lie with the petitioner to
support the vacation.
Petitioner Comments: A 50-foot-wide pedestrian and maintenance easement along the high water mark
of the Kenai River was established for Stephenkie Alaska Subdivision or at KN 79-83, prepared by the
Alaska Division of Lands as State Land Survey No 73-146. This plat showed the easement extending to
the section line common to sections 35 and 36, but not west of that section line within Kenai River Keys
Subdivision. In 1984, as part of the Section Line Easement Vacation Plat (Plat KN 84-77) and the
Vacation Plat for a portion of the right-of-way for Humpy Road (Plat |  84-126), this easement was
mistakenly depicted as extending beyond the section line and into Kenai River Keys Subdivision. Upon
approval of the vacation by the State of Alaska and the Kenai Peninsula Borough Planning Commission,
23 feet of the former Section Line Easement and Humpy Road was attac. 1to Lot 1, which then became
Lot 1A.

The 50-foot-wide pedestrian and maintenance easement then extended that 23 feet info Lot 1A. Vacation
of this portion of the 50-foot-wide pedestrian and maintenance easeme. corrects the mistake made by
the surveyor on the vacation plats. The 50-foot-wide pedestrian and maintenance easement through lots
9-A, 10-B and 10-A, Block 2 Stephenkie Subdivision No 2 (Plat KN 81-96), immediately east of the
section line easement, was vacated by Kenai Peninsula Borough Planning Commission Resolution 89-30.

The portion of the section line easement and Humpy Road that was not\ ated is a 20-foot-wide corridor
and extends from Humpy Road to the Kenai River betv n Lots 1A and 9-A. This portion remains
available for public access.

20.70.170. Vehicular Access. The planning commission shall not approve the vacation of a right-of-way
unless an equal or superior right-of-way for vehicular access exists or will be provided in exchange.
Where two or more access points are necessary for farge vacant or semi-vacant areas of land, the
commission shall consider density, use, projected development, and m itain sufficient rights-of-way to
serve potential use.

Platting Staff Comments: Per the petition, the easement is unconstru d and not used for vehicular
access. Per aerial imagery, the portion of Lot 1A the easement affects is a lawn fronting the Kenai River.
The easement is a pedestrian easement that does not permit vehicular uses.

The only access the easement provides is to the 23’ of riverfront west of Humpy Road. The easement
within Lot 1A adjoins the 20’ wide Humpy Road right-of-way and a 20° de section line easement. Per
aerial imagery, the portion of Humpy Road adjoining Lot 1A is partially eonstructed north of the subject
easement and extends north to a fully constructed portion of Humpy Roi  hat provides access {o Lot 1A.
The adjoining Humpy Road right-of-way and section line easement provide equal or superior access from
the constructed portion of Humpy Road fo the Kenai River.

Staff recommendation: Concur that equal or superior right-of-way for vehicular access exists within the
20’ width Humpy Road right-of-way and section line easement.

20.70.180. Other access. Other lawful uses that exist or are feasible for the right-of-way shall be
considered when evaluating a vacation request. When such uses exist or could exist within rights-of-way
which are not suited for general road use, the commission shall not approve the vacation request, unless
it can be demonstrated that equal or superior access is or will be available. The planning commission
shall consider whether alternate uses present public safety issues which support approval of the vacation.
Platting Staff Comments: Per the submiftal, no other uses exist within the easement.
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Per KPB four foot contours, the easement is generally flat. However, the ease¢ nt within Lot 1A is not
suited for general road use. This portion of Lot 1A is located within Flood Hazard Zone A3, the floodway,
and the Anadromous Habitat Protection District.

The only other uses permitted within the easement are pedestrian and maintenance uses. While the
easement is not in use for other uses, the easement could feasibly be used by pedestrians. However, the
easement only provides pedestrian access to the 23’ of waterfront west of the Humpy Road right-of-way.
As noted, above the adjoining Humpy Road right-of-way and section line easement provide equal or
superior access from the constructed portion of Humpy Road fo the Kenai River.

Staff recommendation: Concur that equal or superior access for other uses exists within the 20’ width
Humpy Road right-of-way and section line easement.

20.70.190. Utility provisions. All existing and future utility requirements shail be considered when
evaluating a vacation request. Rights-of-way which are utilized by a public utility or which logically would
be required by a public utility shall not be vacated, unless it can be demonstrated that equal or superior
access is or will be available. Where an easement would satisfactorily serve the utility interests, and no
other public need for the right-of-way exists, the commission may approve the vacation and require that a
public utility easement be granted in place of the right-of-way.

Platting Staff Comments: Per the petition, the easement is not utilized by a public utility. The pedestrian
and maintenance easement on its face does not permit use by a public utility.

20.70.200. Waterfront access provisions. A right-of-way which serves to provide access to public waters
shall not be vacated unless such a right-of-way is wholly impractical to all modes of transport including
pedestrian or the use of such right-of-way causes damage to the right-of-way, adjacent properties, the
waterbody or the watercourse, or threatens public safety which cannot otherwise be corrected and where
such continued damage or threat would be contrary to the public interest.

Platting Staff Comments. Vacation of this pedestrian and maintenance easement would not limit public
access lo the Kenai River. As noted above, public access to the Kenai River is provided by the adjoining
Humpy Road right-of-way and section line easement.

Staff recommendation: Concur that adjoining access to the public waters of the Kenai River via the
Humpy Road right-of-way and section line easement will be retained even if this vacation is approved.

20.30.220. Section line easenr ~~* "~~~ o=,
Section line easement vacation peuuons must comply with the requirements of KPB 20.70.040, 20.70.050
and 20.70.060. A fee is required in compliance with KPB 20.70.060. Public hearing and notice must
comply with the requirements of KPB 20.70.070, 20.70.080, 20.70.100, 20.70.110 and 20.70.120. The
mail notice required in KPB 20.70.090 may be by regular mail. Publication on the plannina commission
o] in | | 1 pub d o ) priot  t
the publishing e pel 3po u "equired by
the State of Alaska Department of Natural Resources (DNR) in compliance with their procedures. The
petition must be reviewed and approved by the planning commission but final authority for approval and
platting of the vacation rests with DNR. The petitioner is responsible for coordination with DNR and
submittals to DNR.
Platting Staff Comments: Although this is not a section line easement vacation it is still an easement
vacation where jurisdiction is with the State of Alaska DNR. The petitioner is responsible for coordination
with DNR and submittal fo DNR to obtain approval of the vacation.
Staff recommendation: Comply with KPB 20.30.220.

STAFF RECOMMENDATION: The petition must be reviewed and either approved or denied by the
planning commission but final authority for approval of the vacation rests with the State of Alaska DNR.
Based on the above means of evaluating public necessity established by KPB 20.70, the merits of the
proposed vacations, and staff comments, staff recommends approval of the vacations as petitioned,
subject to:
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1. Approval by the State of Alaska DNR.

2. Submittal of a State Easement Vacation plat for plat committee review within two years of
vacation approval.

3. Compliance within any State requirements for the 50-foot pedestrian and maintenance easement.

KPB 20.70.110:
A vacation of a street right-of-way, public area, or public easement within the borough outside of
the limits of cities may not be made without the consent of the borough assembly.

The assembly shall have 30 calendar days from the date of approval in which to veto the planning
commission decision. If no veto is received by the planning director within the specified period,
the borough shall be considered to have given consent to the vacati

KPB 20.70.120:

A. Denial of a vacation petition is a final act for which no further consideration shall be given
by the Kenai Peninsula Borough.
B. Upon denial by the planning commission, no reapplication or petition concerning the

same vacation may be filed within one calendar year of the te of the final denial action
except in the case where new evidence or circumstances exist that were not available or
present when the original petition was filed.

KPB 20.70.130:
THE FINAL PLAT MUST BE RECORDED WITHIN ONE YEAR OF THE VACATION CONSENT IN KPB
20.70.110.

END OF STAFF REPORT
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KENAI PENINSULA BOROUGH m‘m"“ 453

PLANNING COMMISSION
RESOLUTION 89-30

VACATING A FIFTY FOOT PEDESTRIAN AND MAINTENANCE EASEMENT ALONG
HIGHWATER MARK OF KENAI RIVER WITHIN LOTS 9-A, 10-B AND 10-A,
BLOCK 2, STEPHENKIE SUBDIVISION NO. 2 (PLAT 81-96 KRD); WITHIN
SECTION 36, TOWNSHIP 5 NORTH, RANGE 8 WBST, SEWARD MERIDIAN,
KENAI RECORDING DISTRICT, ALASKA

WHEREAS, a request has been received to vacate the 50 foot
wide pedestrian and maintenance easement along highwater mark of
the Kenai River within Lots 9-A, 10-B and 10-A, Stephenkie Subdi-
vision No. 2; and

WHEREAS, on September 25, 1989, a public hearing was held by
the Kenai Peninsula Borough Planning Commission to address all
concerns about this proposed vacation; and

WHEREAS, the Planning Commission has found that vacating the
pedestrian and maintenance easement will not be detrimental to
the public interest; and

WHEREAS, 20.28.120 of the Kenai Peninsula Borough Code of Or-
dinances authorizes the Planning Commission to accomplish vaca-
tions by Resolution.

NOW THEREFORE, BE IT RESOLVED BY THE PLANNING COMMISSION OF
THE KENAI PENINSULA BOROUGH:

Section 1. That the fifty foot pedestrian and maintenance
easement along highwater mark of the Kenai River within Lots 9-A,
10-B and 10-A, Block 2, Stephenkie Subdivision No. 2 is hereby
vacated.

Section 2. That this Resolution is eligible for recording
after approval of the vacation by the Assembly of the Kenai
Peninsula Borough; and will be void if not recorded within 90
days of adoption.

Section 3. That this Resolution is void if the vacation
approval is vetoed by the Assembly of the Kenai Peninsula Borough
within 30 calendar days of adoption.

Sectic- ". That this Resolution becomes effective upon being
properly ro..rded; with petitioner being responsible for payment
of recording fees.

ADOPTED BY THE PLANNING COMMISSION OF THE KENAI PENINSULA
BOROUGH ON THIS 245~ DAY OF _ Jegps - , 1989,

i

7 -

'

] ’ ,/t",’
Colleen Denbrock, Chairperson

ATTEST:
Na 'hﬂ n, B aii ! gQ'UUBZS“
Return to: K_enai Peninsula Borough KEKR' REC 0=

Planning Department

144 No. Binkley Street D'STR'CT

Soldotna, AK 99669 REQUESTED BYO .

5958‘/5
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STATE Oy ALASKE / wowrascoums

DEPARTMENT OF NATURAL RESOURCES

POUCH 7035
ANCHORAGE, ALASKA 99510-7035
DIVISION OF TECHNICAL SERVICES PHONE: (907) 276.2653

March 1, 1984

Stanley Brust & Associates
1610 Diamond Drive
Anchorage, Alaska 99507

File: EV-2-254 (Humpy Road)
Subject: Vacation of a Portion of Humpy Road and 1 : Section Line
Easement Plat Review

Dear Mr. Brust:

This office has reviewed the above vacation plat ana copies were transmitted
to the Southcentral District Office of Land and Water Management. The
District stated that, "Pursuant to the agreement reached with Mr. Stanley
Brust at our meeting on February 27, 1984 the 50' public access easement will
be graphically depicted. Because this easement will be shown around the small
boat harbor and also within the Humpy Road vacation, the Southcentral District
has no problems with the Deputy Commissioner's decision to approve this
vacation."

If you have any questions, please feel free to contact this office.
Yours truly,

Ed Yarmak
Survey Operations Supervisor

By: Paul Gallamore
Special Projects Supervisor

EY:PG:CE:a0

cc: Vacation Files
Rick Thompson

Bi Arnold, | .y mm ier
Juseph C. Burcn, Deputy :tor
Elsie White o
Alfred Smith L

Frank Turpin Y
Hope Turpin
Frank Lazer






Thr  if DNF  ys their appro not necessary, Ik 1or  urning to the planning commission with
another $500. Would they be tc loptaresolut | without going thruthe! ring process again? Or, should we
delay action by t anning commission until DNR advises one way or the other? I’'m in no hurry, and have no problem
| dlingtl  coordination with DNf  sut I'd rather s; 1d another $500 or ' grandkids.

Frank



Liff Crnte

—— W S —
From: Frank Turpin <fgturpin@gmail.com>
Sent: Monday, January 06, 2020 8:53 AM
To: Huff, Scott
Subject: Vacation of 50' Pedestrian Easement

Scott, | should have been more explicit in suggesting that DNR does not have approval authority in vacating
the pedestrian easement on my property. The State did not hold fee title on my side of the section line
easement when the pedestrian easement was platted in 1984, they just held the section line easement
overlaying this land. The land had been dedicated to public use an subdivision Plat 72-62 by land owners
Huggins, Linton and Groseclose. Title for streets created by dedication is held by Kenai Peninsula Borough in
trust for the public. It's a short leap from there to say that the Borough has authority to vacate this
easement.

That’s my premise. See you tonight,

Frank



