MOLLOY SCHMIDT LLC

ATTORNEYS AT LAW,
110 South Willow Street, Suite 101
Kenai, Alaska 99611
(907) 283-7373 * (907) 283-2835 (Fax)
MEMORANDUM
TO: Borough Assembly Members
FROM: Bob Molloy « Molloy Schmidt LL.C ”"<f;i// g
(LR g
CC: Borough Mayor Pierce
Through: Borough Clerk Blankenship
DATE: 11/09/20
SUBJECT: Ordinance 2020-45, Amending Code on Borough Planning

Commission and Subdivisions, and Repealing and Replacing Code on
Procedures for Vacations

The proposal made in Ordinance 2020-45 includes a repeal of existing Chapter 20.70
VACATION REQUIREMENTS and its replacement with Chapter 20.65 VACATIONS. The
Assembly should take its time in reviewing this complete repeal and replacement, and enact
amendments, if the Assembly moves forward with repeal and replace.

I have been a partner in law firms for nearly 40 years, and have represented real property
developers and owners in many types of administrative agency matters or proceedings, including
both applicants for, and opponents of, right-of-way and easement vacations. The cumulative
changes to administrative procedures in replacement Chapter 20.65 VACATIONS, as currently
presented, when considered as a whole, unduly limit the discretion of the Planning Commission,
increase the burden on affected private property owners and remove the Assembly from any
oversight role at all.

These comments do not strictly follow the linear page order.

Comments on Section 37 Enactment of KPB 20.65 as Repeal and Replacement of 20.70

20.65.050(F), pp. 26-27 | "The planning commission shall consider the merits of each vacation
request ... "

-- In general, Subsection (F) has some subsections that will lead to many disputes. And
Subsection (F) also does not provide the Planning Commission with sufficient flexibility for its
task of reasonable regulation of land use.
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20.65.050(F), pp. 26 ".. and in all cases the planning commission shall deem the area
being vacated to be of value to the public." (Emphasis supplied)

-- The phrase "and in all cases the planning commission shall deem the area to be vacated to be
of value to the public" in the first sentence, quoted above, establishes an awkward and vague
presumption, a presumptive finding and conclusion by the Planning Commission, which the
applicant must rebut in the applicant's presentation to the Planning Commission.

-- Rights-of-way and easements have many different origins, the property history may be
complex, and some easements, such as Small Tract Act patent easements, (which are not
dedicated ROWSs), may have no real value to the general public, as distinguished from the
government (for roads and utilities) and property owners (also for roads and utilities to their
properties). As an example, there are many Small Tract Act patent ROWs reserved in many
private property lots in the Borough, and the Borough has indicated no interest in developing
many of these patent ROWs as roads.

-- What is the spectrum or range of values for "of value to the public," especially if the easement,
which is not a dedicated ROW, is not developed or constructed and is not being used by the
general public, or if the Borough has no plan to develop the easement?

-- If an opponent appeals a Commission decision granting a petition to vacate, the applicant-
petitioner will have to show that this Code presumption has been rebutted under applicable law
and the evidence presented at the hearing.

20.65.050(F), pp. 26-27 | "It shall be incumbent upon the applicant to show that the area
proposed for vacation is no longer practical for the uses or purposes
authorized, or that other provisions have been made which are more
beneficial to the public.

-- The second sentence also establishes a burden of proof on the applicant, but limits the
applicant to showing (1) that the area proposed for vacation is not longer practical for the uses or
purposes authorized, or (2) that other provisions have been made that are more beneficial to the
public. The flexibility of other factors should be allowed, such as; (3) and/or that the area is not
developed or constructed, or is not used by the public, or is of little or no value to the public; (4)
and/or that neither the Borough or any other governmental agency has shown any interest in
developing the easement for the public; (5) and/or any other reason supporting the proposed
vacation.

20.65.050(F), pp. 26-27 | "In evaluating the merits of the proposed vacation, the planning
commission shall consider whether: ..." factors (1) -- (7)

-- Subsection (F) also limits the discretion of the Planning Commission by limiting the factors
that the Commission "shall consider" to subparagraphs (1) through (7). The Commission also
should be able to consider, as an example: "(8) any other factors that are relevant to the vacation
application or the area proposed to be vacated."
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20.65.010, p. 25 | Defining a "vacation decision" to be a "discretionary legislative land use
decision"

-- This is a significant change that has major effects on affected private property owners.

-- Some municipalities do define a Planning Commission's decision to be a "legislative" decision,
but to my knowledge, there has not been an appeal of those ordinances decided by the Alaska
Supreme Court. Under Alaska law, the test for when a governmental body is acting as an
administrative agency is functional. The Alaska Supreme Court has held that the Kenai
Peninsula Borough Assembly, in its role as the Borough’s legislative body, may classify its
municipal land, and that the Assembly’s classification of its municipal land is a legislative act,
because the Assembly is not applying general policy to particular persons in their private
capacities when classifying its municipal land. Cabana v. Kenai Peninsula Borough, 21 P.3d
833, 835-36 (Alaska 2001).

-- In contrast, when the Planning Commission makes a vacation decision, the Commission is
tasked with hearing and deciding issues of law and fact in terms of specific parties and specific
transactions, which is functionally acting in a quasi-judicial capacity.

-- If an affected private property owner is in a dispute with the petitioner - applicant and
Planning Department staff over whether the affected private property owner has a property
interest in the easement proposed to be vacated, the elimination of all appeal procedure at the
Borough level (before appeal to superior court) harms the affected private property owner, who
is also a taxpayer.

- Such disputes may be infrequent, because in most cases, the petitioner and affected propel ty
owners agree that the ROW or easement is a public ROW or public easement.

- Whenever affected private property owner(s) claim(s) a private interest in the easement
proposed to be vacated, the Borough must provide a public hearing with due process safeguards
for the petitioner - applicant and the affected private property owner(s), even if the Assembly
adopts the major change to "discretionary legislative land use decision." For due process, the
Borough must provide an impartial decision-maker, notice and the opportunity to be heard, some
of the procedures consistent with the essentials of a fair trial, and a reviewable record. Nash v.
Matanuska-Susitna Borough, 239 P.3d 692, 699 (Alaska 2010).

ADDITIONAL PROCEDURE AT PLANNING COMMISISON LEVEL:

-- For the infrequent case where competing private property rights are disputed, the Assembly
can add a Code section, per AS 29.40.170, that authorizes the Planning Commission to delegate
powers to hear and decide such cases to a hearing officer. Complex cases may be infrequent, but
this procedure would give the Planning Commission the discretion to delegate complex cases to a
hearing officer, and allow both the petitioner - applicant and the affected private property
owner(s) to make a detailed, reviewable record in case of a further appeal, either to an appellate
hearing officer or to the superior court.
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PROCEDURE FOR APPEAL FROM DECISION AT PLANNING COMMISSION LEVEL:

-- Under the replacement code, (KPB 20.65.050(M) at p. 28), an affected private property
owner no longer has any right to appeal an adverse Planning Commission decision within the
Borough, either to a hearing officer or to the Assembly. There would be no appeal at the
Borough level; this repeal harms affected property owners, who are also taxpayers.

-- Because of the short timeline between the date when the meeting packet with staff report is
distributed and the date of the Planning Commission hearing, affected private property owners
have very little time within which to make a record before the Planning Commission, especially if
they claim private property rights in the easement. Then the appeal to the superior court is on
the record before the Planning Commission (it is very rare for the superior court to grant a
request for a de novo hearing).

-- The Assembly could provide for an appeal of a vacation decision to a hearing officer, before
appeal to the superior court, as the Assembly does for other appeals, if the Assembly does not
want to provide for an appeal to the Assembly as a Board of Adjustment (as it had provided for
a Board of Adjustment procedure in Code in the past).

20.65.040, p. 25 | Vacation application, first sentence:

: " An informal pre-application conference by appointment with borough staff
prior to the submittal of the application for vacation of a public right-of-way
is encouraged."

-- This encouragement of an "informal pre-application conference" is an optional procedure that
will benefit applicants and staff. But why limit this option to applications "for vacation of a
public right-of-way"?

20.65.050(B), p. 26 After acceptance of the application

-- Similar to an "informal pre-application conference," there should be the opportunity for the
applicant and staff to have a pre-staff report conference regarding issues which staff have
identified before the staff report is finalized. This optional procedure could save applicants
significant expense.

20.65.050(E), p. 26 Placement on Agenda and postponement requests

-- The second sentence -- "The public hearing on the vacation may not be more than 60 days after
acceptance of the application, unless the applicant requests postponement" -- unduly restricts
the discretion of the Planning Commission.

-- In South Anchorage Concerned Coalition, Inc. v. Municipality of Anchorage Board of
Adjustment, 172 P.3d 778, 773 (Alaska 2007), the Supreme Court of Alaska ruled that it is
always within the discretion of the municipal administrative body to relax or modify its
procedural rules adopted for the orderly transaction of business before it on appeal in a given
case when the procedural rules are discretionary and the ends of justice require it. This Code
change eliminates the Planning Commission's discretion. While the Supreme Court was
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specifically addressing administrative appeals, this concept also applies to the Planning
Commission as a decision-making body.

-- This Code change restricts the Planning Commission to considering only the applicant's
request for postponement. The Planning Commission may not consider any other factors, such
as a request by an affected private property owner who has not received a mailed notice of the
hearing or who claims a private interest in the easement proposed to be vacated; and the Planning
Commission may not consider its own business calendar or availability of Borough staff.

20.065.060 (A), pp. 28-29 Title to vacated area

-- Paragraph A is confusing; may submit comments later.

20.065.060 (C), p. 29 Title to vacated area

-- Paragraph C invites arbitrary action by the Planning Commission and has the potential to
discourage property development plans that involve vacations.

-- Applicants often incur significant expenses for professional fees for surveyors, and sometimes
for engineers and attorneys. But Paragraph C allows the Planning Commission, at the hearing,
without any prior notice, "to determine all or a portion of a vacated area should be dedicated to
another purpose," and deny the petition.

-- The use of the word "title" in this context also presents issues for the property owners,
because not all ROWs and easements are the same. Most easements are encumbrances on the
property owner's title (the "servient estate"), and the easement does not give title to the user
("the dominant estate").

20.065.070, pp. 29-30 Alteration of platted easements

-- The last sentence of Paragraph (A), p.29, states: "For purposes of types of easements covered
by this section, the KPB 20.90.010 definition for Utility Easement control."

---- This restriction will lead to disputes over whether an easement platted solely as a drainage
easement, and intended to be a drainage easement, is a utility easement.

-~ May have other comments, but have run out of time.

Other Comments

Sec. 11, 25.20.070(F), p. Delete "travel ways."

-- -- Do not require "travel ways" to be shown on preliminary plats. "Travel ways" are roads or
rights-of-way that are private, not public. Because of the certification text required on plats by
Code, the depiction of private "travel ways" on plats has led to expensive law suits where the
landowner has had to litigate against a claim that the "travel way" was dedicated to the public by
plat due to the certification text, even though there was never a dedication or grant to the public.

The Assembly's consideration of these comments is appreciated. Thank you.
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