










MOLLOY SCHMIDT LLC 
ATTORNEYS AT LAW ______________________ _ 

ROBERT J. MOLLOY 
ADMITIED IN ALASKA, AND WASHINGTON 

KRISTINE A. SCHMIDT 
ADMITIED IN ALASKA, CALIFORNIA AND WASHINGTON 

November 9, 2020 

Charlie Pierce, Mayor, Kenai Peninsula Borough 
Kenai Peninsula Borough Assembly Members 
144 N. Binkley St. 
Soldotna, Alaska 99669 

Re: ORDINANCE 2020-45 

Dear Mayor Pierce and Borough Assembly Members: 

110 South Willow Street, Suite 101 
Kenai, Alaska 99611 

(907) 283-7373 • (907) 283-2835 fax 

bob@molloyschmidt.com 

kristine®molloyschmidt.com 

I request that you table Ordinance 2020-45 for the time being, especially as the Assembly 
has 3 new members, there is a new Planning Depat1ment director, and there are many problems 
with the ordinance as written. I request (and hope) that you will hold some additional meetings 
about this ordinance, with real estate professionals and communities, as the Borough did for the 
2014 Planning Code rewrite (but not for this 2020 rewrite). 

Our law firm has represented private prope11y owners/developers, on all sides, for 40 
years. I also worked for the Borough 1984-1994 as Deputy Borough Attorney; and, while there, 
worked on mai1y real estate matters for the Borough. Our firm has been involved with many 
lawsuits over real property disputes. Many of the lawsuits were caused by or complicated by 
Borough planning department practices and ordinances of the past. 

Ordinance 2020-45 is a major rewrite; it is not just "housekeeping." There are major 
policy changes in this ordinance that will make it more expensive and burdensome for 
private property owners/developers. Below are some examples. There are many other problem 
sections, that I can bring to your attention if the Assembly postpones action. That is why I am 
requesting that you table this ordinance for further review. 

1. Vacations Will Be Harder And More Expensive for Property Owners, 
Developers and Others. Section 37, pp. 25-32 of the ordinance. 

This is a complete rewrite of the current vacation ordinance, and will cause more expense 
and difficulty for both applicants for vacation, and opponents of vacation. 

First, Sec. 20.65.0SO(E), page 26, requires the planning commission to "deem the area 
being vacated to be of value to the public." This is a new requirement. This "one size fits all" 
approach does not take into account the many different kinds of easements and rights of way 
under federal and State laws that ai·e all over the Borough. 



These federal and State easements and rights of way are not platted rights of way in 
Borough subdivision plats; and the easement rights involved differ greatly. Some of these 
easements and rights of way may have public value; but others may not. 

Many rights of way are very old, and were put in place by the federal government or 
State of Alaska for reasons that no longer exist. For example, there are many section line 
easements; some have no utility at all, because the land is too steep, isolated, swampy, and so 
forth. Some federal rights of way may actually be terminated, but you won't know that unless 
you do a lot of research in the historical records. 

Second, Sec. 20.65.0S0(E), items (1) through (7), page 27, are very vague and subjective; 
such as "being used" -- for what? Or "public interest or value" -- how is that dete1mined at the 
application stage? A property owner trying to prove these requirements will need to hire 
expensive experts such as lawyers and contractors to submit proof with the application. In 
addition, it may not be possible for a property owner to provide "equal or superior access" for a 
right of way to a lake or river. Are they stuck with an unnecessary right of way forever? 

Third, Sec. 20.65.060(C), page 29. contains ve1y broad language that allows that Planning 
Commission to rededicate a vacated area "to another purpose." The language is confusing, but it 
appears to mean that a property owner/developer could go all the way through the vacation 
process, only to have the Planning Commission arbitrarily deny the vacation and substitute 
another purpose for the area requested to be vacated. No property owner or developer is going 
to take the risk of having this happen; so this requirement restricts development. 

2. Requiring Preliminary Subdivision Plats to Include "Travel Ways" Will 
Only Lead to Property Disputes; the Borough Should Not Take Sides. Section 11. pp. 10-
11 of the ordinance. 

Section 11 adds a new requirement to KPB 20.25.070: that preliminaiy plats include 
"travel ways." This is a mistake. I been involved in at least two lawsuits where these "travel 
ways" were on both the preliminary plat and final plat, and the people claiming use rights in 
another person' s private property h·ied to use the showing of a travel way -- even on a 
preliminai·y plat -- against the property owner. The claimants will argue that showing a travel 
way on a plat, especially since it is required by Borough ordinance, is an official Borough action 
that supports their claim that they have the right to use the travel way. 

By requiring travel ways to be shown at all, the Borough is taking sides in a private 
property dispute. It is not necessai·y to show existing h·avel ways that are not public. At a 
minimum, if there is some critical need for this requirement (not obvious), the ordinance should 
contain a disclaimer that showing the travel way does not infer a right to use it. 
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3. New Building Setback "Encroachment" Permits Add Bureaucracy and 
Expense. Section 5 . 6-7 of the ordinance. 

This new section, 20.10.11 0, is a major change that will add a unnecessary layer of 
bureaucracy and expense to private property ownership and development. It is a complete 180 
degree turn from past Borough practice, where a "building setback encroachment" was only an 
issue when the building interfered with a Borough road right of way that was being maintained; or 
perhaps interfered with fire trncks or ambulances. That is, the Borough administration did not 
care how you developed your own property, as long as it did not interfere with Borough 
services. This ordinance is not even clear that it applies to rights of way. 

The section also retroactive: it appears to apply to all buildings that were built within a 
building setback, back to Borough incorporation in 1965. And these permits have to be approved 
by the planning commission; which will involve more expense and resources. This permit 
system seems like complete overkill. 

4. The Assembly Has Always Been the Reviewing Body of Planning 
Commission Decisions on Vacations; Ordinance 2020-45 Removes That Right. 

KPB 21.20.230(B) requires the Assembly to hear appeals from Planning Commission 
vacation decisions, which has always been the case. However, Ordinance 2020-45, in Section 
37, 20.65.050(M), page 28, removes the Assembly's right to hear these kind of appeals, and a 
landowner or interest holder's right to appeal to the assembly -- without any logical explanation. 
Instead, the new requirement is that vacation appeals have to go directly to superior comt. 

This new requirement is clearly directed towards people who oppose vacations that have 
been approved by the Planning Commission. This new requirement is unfair because there is no 
chance to develop a case at the Planning Commission level, when the opponent to a vacation only 
has three minutes to speak, and limited ability to present documents in opposition. So the 
superior court has no real evidence to review. Every other kind of appeal of a planning 
commission decision goes to a hearing officer. That is why this new requirement, just for 
vacations, makes no sense. 

Th.is effort to remove these rights seems to be arbitrary and punitive. Please remove this 
language. 

Thank you for considering my comments. 

Sincerely, 

KRISTINE A. SCHMIDT 
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