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KENAI PENINSULA BOROUGH
REAL PROPERTY LEASE

This LEASE (hereinafter called this “Lease”), for good and valuable consideration, and
pursuant to Ordinance 2021-__ , enacted , 2021, is made and entered into
by and between the KENAI PENINSULA BOROUGH, an Alaska municipal corporation
whose address is 144 North Binkley Street, Soldotna, Alaska 99669, (hereinafter called
"KPB"), and Edward and Kathleen Martin d.b.a. Cozy Inn, whose address is 35555 Kenai
Spur Highway, PMB 471 Soldotna, Alaska 99669 (hereinafter called "Lessee").

|. DESCRIPTION OF REAL PROPERTY

This Lease grants Lessee use of the real property (hereinafter called "Property”)
described as follows:

Beginning for reference at the N ¥4 Corner of Section 4, T5N, R11W, Seward
Meridian, thence N 89°56°00”E a distance of 180.00 feet to the point of
beginning; thence S 00°09°00”E a distance of 194.00 feet along the east
boundary of Inlet View Subdivision 1% Revision, Plat KN1515, to the southeast
corner of Lot 2 Block 4 Inlet View Subdivision 1% Revision; Thence N
89°56°00”E a distance of 130.00 feet; thence N 00°09°00”W a distance of 194.00
feet to the north boundary of Section 4; Thence S 89°56’00”W a distance of
130.00 feet to the point of beginning;

Subject to a Section Line Easement along the north 50 of the land lease area;
and

further subject to a Stormwater Drain Facility Easement benefitting the City of
Kenai per book 578, page 907, Kenai Recording District;

Containing 0.43 acres +/- acres in Net.

II. PURPOSE OF LEASE

Pursuant to Ordinance 2021- _ the purpose of this lease is for parking area (hereinafter
called "ACTIVITIES"). The allowed uses shall be in conformance with of the Lessee’s
Development Plan (, and the terms and conditions of any city zoning permits.

Development Plan

The Lessee’s Development Plan illustrates the type and location of improvements, basic
design and construction standards, landscaping features, location of utilities, and the
nature of uses. The Development Plan approved under this lease describes the scope
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of ACTIVITIES authorized by the lease. The initial approved development plan is
incorporated by reference as Attachment A.

a. Modification of Development Plan. The Development Plan may be
modified by mutual agreement as necessary to advance the purposes of
this lease. Modifications of Lessee’s development plan may be made
through the written approval of the KPB Mayor of a modified development
plan submitted by Lessee to KPB in writing at least 60 days prior to
anticipated modification of ACTIVITIES. Approved modifications shall be
attached to this lease and effective upon the Mayor’s written approval.

Ingress and Eqgress

Lessee may, at any time, have ingress and egress directly from Lessee’s own property.
As a revocable matter of permission, Lessee may have ingress and egress along the
existing driveway from Lawton Drive to the east of the lease area, until such time as
permission is revoked in writing by KPB. Lessee has the option of developing a new
driveway directly to Lawton Drive along the frontage of the lease area, subject to any
permitting requirements of the local road authority.

lll. RECITALS AND RIGHTS RESERVED TO KPB

1. Nothing contained herein creates or implies any additional property interests,
including easements or rights-of-way in the Property beyond the terms and
conditions of this Lease.

2. The KPB reserves the right to require improvements to be removed by the Lessee
at the termination of the Lease.

3. Lessee shall not develop beyond what is specified in the development plan, unless
approved in writing by KPB.

4, KPB reserves the right to authorize other land uses on the Property by easement

or permit which do not unreasonably interfere with Lessee’s use.
V. TERMS AND CONDITIONS

1. Lease Term. This lease is for term of ten (10) years commencing September 1,
2021 and with an option to renew, by written mutual agreement, for a renewal term
of ten (10) years.

2. Lease Rental. The annual lease rental for the first 5 years of this lease is $ ,
which is based on 8 percent of the fair market appraisal of the net leased area.
The annual lease rental for each successive 5-year period of the lease shall be set
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at 8 percent of the fair market value. The KPB Assessing Department shall conduct
the appraisal. Should lessee dispute the value of KPB’s appraisal, then Lessee
may obtain an appraisal from a professional independent fee appraiser upon which
the parties can agree to adopt one appraisal, and if no agreement is reached then
then the rate shall be set at the average of the two appraisals.

3. Defense and Indemnification.

The Lessee shall indemnify, defend, save and hold the borough, its elected and
appointed officers, agents and employees, harmless from any and all claims,
demands, suits, or liability of any nature, kind or character including costs,
expenses, and attorneys’ fees resulting from Lessee's performance or failure to
perform in accord with the terms of this permit in any way whatsoever. The Lessee
shall be responsible under this clause for any and all claims of any character
resulting from Lessee or Lessee’s officers, agents, employees, partners, attorneys,
suppliers, and subcontractors’ performance or failure to perform this agreement in
any way whatsoever. This defense and indemnification responsibility includes
claims alleging acts or omissions by the borough or its agents, which are said to
have contributed to the losses, failure, violations, or damage. However, Lessee
shall not be responsible for any damages or claims arising from the sole
negligence or willful misconduct of the borough, its agents, or employees.

4, Insurance

Insurance coverage required under this Lease shall be primary and exclusive of
any other insurance carried by the Borough. Minimum levels of insurance coverage
required under this Lease shall remain in effect for the life of this Lease and shall
be a part of the contract price. If Lessee’s policies contain higher limits, the KPB
shall be entitled to coverage to the extent of such higher limits. There shall be no
cancellation or material change of the insurance coverages, or intent not to renew
the insurance coverages as specified in this Lease, without thirty (30) calendar
days’ prior written notice to the Borough. Certificates of Insurance, acceptable in
form and content, will be delivered to the Borough at the time of submission of the
signed Lease and updated certificates shall be provided upon insurance coverage
renewal, where applicable.

At its option, the Borough may request copies of required policies and
endorsements. Such copies shall be provided within (10) TEN CALENDAR DAYS
of the Borough'’s request. All insurance required hereunder shall be maintained in
full force and effect with insurers with Best’s rating of AV or better and be licensed
and admitted in Alaska. All policies required shall be written as primary policies
and not contributing to nor in excess of any coverage the Borough may choose to
maintain. By requiring insurance herein, the Borough does not represent that
coverage and limits will necessarily be adequate to protect Lessee, and such
coverage and limits shall not be deemed as a limitation on the liability of the Lessee
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under the indemnities granted to the Borough in paragraph 3 of this Lease.

4.1

4.2

4.3

Commercial General Liability. Lessee shall provide and maintain,
Commercial General Liability Insurance (CGL). The CGL Policy shall
be written on an occurrence basis and with a limit of not less than ONE
MILLION AND NO/100 DOLLARS ($1,000,000.00) each occurrence
and aggregate. CGL insurance shall be written on standard ISO
occurrence form (or a substitute form providing equivalent coverage)
and shall cover liability arising from premises, operations, broad form
property damage, independent contractors, products-completed
operations, personal injury and advertising injury, explosion, collapse,
underground hazards, and liability assumed under a contract including
the tort liability of another assumed in a business contract. This policy
shall name the KPB as Additional Insured. To the extent damages are
covered by commercial general liability insurance, subrogation shall be
waived.

Workers’ Compensation. Lessee shall provide and maintain, for all of
its employees engaged in work under this Lease, Workers’
Compensation Insurance in accordance with the laws of the State of
Alaska. The Lessee shall be responsible for Workers’ Compensation
Insurance for any subcontractor(s) who directly or indirectly provides
services under this Lease. This coverage must include statutory
coverage for states in which employees are engaging in work and
employer’s liability protection not less than the minimum amounts
required by law. Subrogation shall be waived.

Auto Liability. Lessee shall provide and maintain, Auto Liability
Insurance (ALIl). The Auto Liability Policy shall include a Combined
Single Limit of not less than ONE MILLION AND NO0/100 DOLLARS
($1,000,000.00); Underinsured and Uninsured Motorists limit of not
less than ONE MILLION AND NO0O/100 DOLLARS ($1,000,000.00);
Coverage shall include Non-Owned and Hired Car coverage. This
policy shall name the KPB as Additional Insured. To the extent
damages are covered by auto liability insurance, subrogation shall be
waived.

5. Waste. Lessee shall not commit waste or injury upon the lands leased herein.

6. Fire Protection. Lessee shall take all reasonable precautions to prevent, and take

all reasonable actions to suppress destructive and uncontrolled grass, brush, and
forest fires on the land under agreement, and comply with all laws, regulations and
rules promulgated and enforced by the protection agency responsible for forest
protection within the area wherein the demised premises are located.
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7. Safety. Lessee shall be solely responsible for maintaining the premises in a safe
and fit condition. Lessee is responsible for the safety of all persons conducting
activities on the property under this lease. Lessee agrees to provide the public
with information regarding rules and regulations and other information pertaining
to the property and the lease.

8. Sanitation. Lessee shall comply with all laws, regulations or ordinances
promulgated for the promotion of sanitation. The subject property shall be kept in
a clean and sanitary condition and every effort shall be made to prevent pollution
of the waters and lands. Sanitary facilities shall be in accordance with the State of
Alaska, Department of Environment Conservation regulations.

9. Hazardous Materials and Hazardous Waste. Storage, handling and disposal of
hazardous waste shall not be allowed on lands under lease from KPB per KPB
Code, Section 17.10.240(H).

Lessee shall comply with all applicable laws and regulations concerning hazardous
chemicals and other hazardous materials, and shall properly store, transfer and
use all hazardous chemicals and other hazardous materials and not create any
environmental hazards on the lands leased herein. In no event may Lessee utilize
underground storage tanks for the storage or use of hazardous chemicals or other
hazardous materials.

Should any hazardous chemicals or hazardous materials of any kind or nature
whatsoever, or hazardous wastes be released upon the subject lands during the
term of this lease, Lessee shall IMMEDIATELY report such release to the KPB
Planning Director or other appropriate KPB official and to any other agency as may
be required by law, and Lessee shall, at its own cost, assess, contain and clean
up such spilled materials in the most expedient manner allowable by law.

As used herein, "hazardous chemical" means a chemical that is a physical hazard
or a health hazard.

As used herein, "hazardous material® means a material or substance, as defined
in 49 C.F.R. 171.8, and any other substance determined by the federal
government, the state of Alaska or KPB, to pose a significant health and safety
hazard.

As used herein, "hazardous waste" means a hazardous waste as identified by the
Environmental Protection Agency under 40 C.F.R. 261, and any other hazardous
waste as defined by the federal government, the state of Alaska or KPB.

The covenants and obligations described in this article shall survive the termination
of this lease.
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11.

12.

13.

14.

15.

10. Compliance With Laws. The Lessee agrees to comply with all applicable federal,

state, borough, and local laws and regulations.

Easements and Rights-of-Way. This Lease is subject to all easements, rights-of-
way, covenants and restrictions of which Lessee has actual or constructive notice.
KPB reserves and retains the right to grant additional easements for utility and
public access purposes across the property and nothing herein contained shall
prevent KPB from specifically reserving or granting such additional easements and
rights-of-way across the property as may be deemed reasonable and necessary.

As the parties agree that this is a reserved right which is reflected in the annual
lease rental, in the event that KPB grants future additional easements or rights-of-
way across the property, it is agreed and understood that Lessee shall receive no
damages for such grant.

Inspections. Lessee shall allow KPB, through its duly authorized representative,
to enter and inspect the leased premises at any reasonable time, with or without
advance notice to Lessee, to ensure compliance with the terms and conditions of
this lease. KPB's right to enter and inspect shall be exercised at KPB's sole
discretion and the reservation or exercise of this right, and any related action or
inaction by KPB, shall not in any way impose any obligation whatsoever upon KPB,
and shall not be construed as a waiver of any rights of KPB under this agreement.

Property Taxes. Lessee shall timely pay all real property taxes, assessments and
other debts or obligations owed to KPB. Pursuant to KPB Code, Section
17.10.120(F) this agreement will terminate automatically should Lessee become
delinquent in the payment of any such obligations.

Assignments. Lessee may assign this Lease only if approved in advance by KPB.
Applications for assignment shall be made in writing on a form provided by the
Land Management Division. The assignment shall be approved if it is found that
all interests of KPB are fully protected. The assignee shall be subject to and
governed by the terms and conditions of this lease and applicable laws and
regulations.

Cancellation. At any time that this Lease is in good standing it may be canceled
in whole or in part upon mutual written agreement by the Lessee and either the
KPB Mayor or Planning Director when applicable.

This Lease is subject to cancellation in whole or in part if improperly issued through
error in procedure or with respect to material facts.

Lease lands shall be utilized for the purposes of the development, management,
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16.

17.

18.

19.

and maintenance of the SPARC facility within the scope of the terms and
conditions of the lease and in conformity with the lessee’s development plan,
applicable classification, and any land use or comprehensive plans. Utilization or
development for other than the allowed uses shall constitute a violation of the lease
and will become subject to cancellation.

Failure on the part of the lessee to substantially complete the development plan of
the land or to not be consistent with the proposed use and terms and conditions of
the lease within two years of the anniversary date of said lease shall constitute
grounds for cancellation.

Termination. Upon termination of this Lease, Lessee covenants and agrees to
return the property to KPB in a neat, clean and sanitary condition, and to
immediately remove all items of personal property subject to the terms and
conditions of Paragraph 23 below. All terms and conditions set out herein are
considered to be material and applicable to the use of the property under this
Lease. Subject to the following, in the event of Lessee's default in the performance
or observance of any of the agreement terms, conditions, covenants and
stipulations thereto, and such default continues thirty (30) calendar days after
written notice of the default, KPB may cancel this lease, or take any legal action
for damages or recovery of the property. No improvements may be removed
during the time in which the contract is in default.

In the event Lessee breaches any provisions prohibiting the release of hazardous
chemicals, hazardous materials or hazardous waste upon the property, and fails
to immediately terminate the operation causing such release upon notice from
KPB, then KPB may immediately terminate this lease agreement without notice to
Lessee prior to the effective date of the termination.

Violation. Violation of any of the terms of this lease may expose Lessee to
appropriate legal action including forfeiture of lease interest, termination, or
cancellation of its interest in accordance with state law.

Notice of Default. Notice of the default, where required, will be in writing and as
provided in the Notice provision of this Lease.

Entry or Re-entry. In the event that the Lease is terminated, canceled, or forfeited,
or in the event that the demised lands, or any part thereof, should be abandoned
by the Lessee during the agreement term, KPB or its agents, servants or
representative, may immediately or any time thereafter, enter or re-enter and
resume possession of said lands or such part thereof, and remove all persons and
property therefrom either without judicial action where appropriate, by summary
proceedings or by a suitable action or proceeding at law or equity without being
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20.

21.

22.

23.

liable for any damages therefor. Entry or re-entry by KPB shall not be deemed an
acceptance of surrender of the contract.

Removal or Reversion of Improvements upon Termination of Lease.

Improvements on the property owned by Lessee shall, within ninety (90) calendar
days after the termination of the agreement, be removed by Lessee; provided such
removal will not cause injury or damage to the land; and further provided that the
Mayor, or Planning Director when applicable, may extend the time for removing
such improvements in cases where hardship is proven. The Lessee may dispose
of its improvements to a succeeding lessee with the consent of the KPB mayor.

If any improvements and/or chattels that are not removed within the time allowed,
such improvements and/or chattels shall revert and absolute title shall vest in KPB.
Upon request, the Lessee shall convey said improvements and/or chattels by
appropriate instrument to KPB.

Rental for Improvements or Chattels not Removed. Any improvements and/or
chattels belonging to the Lessee or placed on the land during its tenure with or
without its permission and remaining upon the premises after the termination of
the contract shall entitle KPB to charge a reasonable rent therefor.

Resale. In the event that this Lease agreement should be terminated, canceled,
forfeited, or abandoned, KPB may offer said lands for sale, lease, or other
appropriate disposal pursuant to the provisions of KPB Code, Chapter 17.10 or
other applicable regulations.

Notice. Any notice or demand, which under the terms of this Lease must be given
or made by the parties thereto, shall be in writing, and be given or made by
registered or certified mail, addressed to the other party at the address shown on
the contract. However, either party may designate in writing such other address
to which such notice of demand shall thereafter be so given, made or mailed. A
notice given hereunder shall be deemed received when deposited in a U.S.
general or branch post office by the addressor.

All notices shall be sent to both parties as follows:

LESSOR LESSEE

Kenai Peninsula Borough Edward and Kathleen Martin,
Planning Director DBA Cozy Inn

144 N. Binkley 35555 Kenai Spur Highway, PMB 471
Soldotna, AK 99669-7599 Soldotna, AK 99669
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26.

27.

28.

29.

30.

31.

Responsibility of Location. It shall be the responsibility of the Lessee to properly
locate its self and its improvements on the leased lands.

Liens and Mortgages. Lessee shall not cause or allow any liens of any kind or
nature whatsoever to attach to the property during the term of this lease. In the
event that any prohibited lien is placed against the property, Lessee shall
immediately cause the lien to be released. Lessee shall immediately refund to
KPB any monies that KPB may, at its sole discretion, pay in order to discharge any
such lien, including all related costs and a reasonable sum for attorneys’ fees.

For the purpose of interim financing or refinancing of the improvements to be
placed upon the leased premises, and for no other purpose, a lessee may, upon
written approval of the KPB, encumber by mortgage, deed of trust, assignment or
other appropriate instrument, the lessee’s interest in the leased premises and in
and to the lease, provided said encumbrance pertains only to the leasehold
interest.

Non-Waiver Provision. The receipt of payment by KPB, regardless of KPB's
knowledge of any breach by Lessee, or of any default on the part of the Lessee in
observance or performance of any of the conditions or covenants of this
agreement, shall not be deemed to be a waiver of any provision of the agreement.
Failure of KPB to enforce any covenant or provision herein contained shall not
discharge or invalidate such covenant or provision or affect the right of KPB to
enforce the same in the event of any subsequent breach or default. The receipt
by KPB of any payment of any other sum of money after notice of termination or
after the termination of the agreement for any reason, shall not reinstate, continue
or extend the agreement, nor shall it destroy or in any manner impair the efficacy
of any such notice of termination unless the sole reason for the notice was
nonpayment of money due and the payment fully satisfies the breach.

Jurisdiction. Any suits filed in connection with the terms and conditions of this
Lease, and of the rights and duties of the parties, shall be filed and prosecuted at
Kenai, Alaska and shall be governed by Alaska law.

Savings Clause. Should any provision of this Lease fail or be declared null or void
in any respect, or otherwise unenforceable, it shall not affect the validity of any
other provision of this Lease or constitute any cause of action in favor of either
party as against the other.

Binding Effect. It is agreed that all covenants, terms, and conditions of this
agreement shall be binding upon the successors, heirs and assigns of the original
parties hereto.
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32. Full and Final Agreement. This agreement constitutes the full and final agreement
of the parties hereto and supersedes any prior or contemporaneous agreements.
This agreement may not be modified orally, or in any manner other than by an
agreement in writing and signed by both parties or their respective successors in
interest. Lessee avers and warrants that no representations not contained within
this agreement have been made with the intention of inducing execution of this
agreement.

33.  Warranty of Authority. Lessee warrants that the person executing this agreement
is authorized to do so on behalf of Soccer Association of Homer.

KENAI PENINSULA BOROUGH

Charlie Pierce, Mayor

Dated:

ATTEST: APPROVED AS TO LEGAL FORM
AND SUFFICIENCY:

Johni Blankenship Sean Kelley

Borough Clerk Deputy Borough Attorney

Lessee

Edward Martin Jr. Kathleen Martin

Dated: Dated:
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NOTARY ACKNOWLEDGMENT

STATE OF ALASKA )
)ss.
THIRD JUDICIAL DISTRICT )

The foregoing instrument was acknowledged before me this day of
, 2021, by Charlie Pierce, Mayor of the Kenai Peninsula Borough, an Alaska
municipal corporation, on behalf of the corporation.

Notary Public in and for Alaska
My commission expires:

NOTARY ACKNOWLEDGMENT

STATE OF ALASKA )
)SS.
THIRD JUDICIAL DISTRICT )

The foregoing instrument was acknowledged before me this day of
2021, by Ed Marin Jr, DBA Cozy Inn.

Notary Public in and for Alaska
My commission expires:

NOTARY ACKNOWLEDGMENT

STATE OF ALASKA )
)ss.
THIRD JUDICIAL DISTRICT )
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The foregoing instrument was acknowledged before me this day of
2021, by Kathleen Martin, DBA Cozy Inn.

Notary Public in and for Alaska
My commission expires:

Kenai Peninsula Borough, Alaska
Real Property Lease —Martin/Cozy inn Page 12 of 11



	IV. TERMS AND CONDITIONS

		2021-07-22T10:34:33-0700
	Digitally verifiable PDF exported from www.docusign.com




