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Material Site Assembly Subcommittee - Ordinance 2022-36

PROPOSED AMENDMENTS

1. Assembly Discussion and Action Regarding Proposed Amendments to Ordinance 2022-36
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Committee of the Whole

Meeting Agenda February 7, 2023

2022-36

Attachments:

An Ordinance Amending KPB Chapter 21.25 and KPB Chapter 21.29
Regarding Conditional Land Use Permits and Material Site Permits,
Updating  Notice, Applicability, Permit Types, Application
Requirements, Standards and Permits Conditions (Johnson, Chesley)
(Hearing on 03/14/23) (Referred to Lands Committee)

Ordinance 2022-36

Tupper Amendments #1-6

Derkevorkian Amendments #1-#14

Johnson Amendments #1-#6

Administrative Amendments #1-#9 (addressed @ 11/15/22 subcommittee)

Chesley Amendments #1-#5
LAYDOWN Chesley Amendment Clerical Edits
LAYDOWN Chesley Amendment #6

Sectional Analysis with Potential Amendments - Planning Department

Memo

Final Material Site Sectional Analysis

Material Site Subcommittee Presentation

Review Notes by Charley Palmer

Takings Overview presentation

Public Comments

102522 Public Comments
111522 Public Comment

121322 Public Comments
010323 Public Comment
Reference Copy R2018-004 SUB
Reference Copy 02019-30

Reference Copy 02021-41

Reference Copy 02021-41 SUB
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Introduced by: Johnson, Chesley
Date: 08/09/22

Hearing: 09/06/22 & 09/20/22
Introduced and set for

Action: public hearing
Vote: 7 Yes, 2 No, 0 Absent
Date: 09/06/22
Action: Postponed to 10/25/22
Vote: 9 Yes, 0 No, 0 Absent
Date 10/25/22
Action: Postponed to 12/13/22
Vote: 9 Yes, 0 No, 0 Absent
Date: 12/13/22
Action:

Vote:

KENAI PENINSULA BOROUGH
ORDINANCE 2022-36

AN ORDINANCE AMENDING KPB CHAPTER 21.25 AND KPB CHAPTER 21.29
REGARDING CONDITIONAL LAND USE PERMITS AND MATERIAL SITE
PERMITS, UPDATING NOTICE, APPLICABILITY, PERMIT TYPES, APPLICATION
REQUIREMENTS, STANDARDS AND PERMITS CONDITIONS

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

there are goals and objectives within the 2019 Kenai Peninsula Borough
Comprehensive Plan to establish policies that better guide land use to minimize
land use conflicts, maintain property values, protect natural systems and support
individual land use freedoms, as well as strategy objectives to update the Borough’s
existing conditional use regulations for gravel extraction and other uses to better
address reoccurring land use conflicts; and

land use conflicts related to earth materials extraction and processing sites remain
a point of contention within the Borough; and

under current state law a first or second class borough shall provide for planning,
platting, and land use regulation on an areawide basis, except where such powers
have been delegated to a city within the Borough; and

land use regulation includes zoning powers; and

the Borough has enacted KPB Chapter 21.04, Zoning Districts, and has established
two zoning districts: the municipal district and the rural district; and

within the rural district, KPB 21.25.040 requires a permit for the commencement
of certain land uses within the rural district of the Kenai Peninsula Borough; and
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WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

approximately 253 registered prior existing use material sites and approximately
104 conditional land use permits for material sites have been granted since 1996;
and

the assembly established a material site work group by adoption of Resolution
2018-004 (Substitute) to engage in a collaborative discussion involving the public
and industry to make recommendations regarding the material site code; and

the ordinance, Ordinance 2019-30, incorporating the final report and work group
recommendations, failed enactment following public hearing and a vote during the
assembly’s October 24, 2019 meeting; and

in late 2021, due to continued conflict including costly administrative and court
appeals, the administration brought this land use issue back to the assembly and
requested assembly action regarding the permitting process related to earth
materials extraction and processing; and

throughout this process the planning department, the material site work group, the
planning commission, and the assembly have received many verbal and written
public comments from Borough residents, professionals, and site operators; and

the assembly first considered this issue by looking at the same ordinance that failed
in 2019, relabeled Ordinance 2021-41; and

Ordinance 2021-41 and a related substitute ordinance were tabled by the assembly
at its February 1, 2022 to allow for consideration by the assembly as a committee
of the whole, and

the availability of three different types of conditional land use permits for material
sites are designed to separate impacts of such uses and tailor applicable conditions
and requirements to the associated impacts; and

the Kenai Peninsula Borough recognizes the importance of implementing bonding,
as applicable, to ensure neighboring properties and water sources are insured; and

implementing a systematic process to determine a prior-existing use will allow the
planning department to better identify the number of and types of pre-existing use
sites in existence on the Kenai Peninsula and address complaints regarding
nonconforming prior existing material sites; and

requiring all prior-existing use operations to comply with reclamation plan and
hours of operation requirements protects public health, safety, and general welfare;
and

requiring all prior-existing use operations which extract material below or within
four feet of the seasonal highwater table to conduct operations in accordance with
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WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

the requirements outlined in the relevant sections of code protects public health,
safety, and general welfare; and

buffer zones, dust control, hours of operation, and setbacks as mandatory conditions
applicable to all permits, along with the discretionary conditions and conditions
specific to processing or extraction with the water table, will reduce dust, noise,
and attractive nuisances, thereby promoting public health, safety, and general
welfare; and

providing the planning director or planning commission the ability to add certain
discretionary conditions recognizes the unique challenges material sites on the
Kenai Peninsula present and that all conditions appropriate for one material site on
one part of the Kenai Peninsula may not be appropriate for another site located on
another part of the Kenai Peninsula; and

after many years of work, public input, and public deliberative process, this
ordinance enacts a new notice section to align with notice requirements of Title 20
of Borough code and enacts a new chapter of code related to material sites wherein
it establishes a multi-permit system with standards and conditions applicable to
each permit type that are intended to encourage responsible development while also
protecting and promoting the public health, safety, and general welfare of all
residents and visitors of the Kenai Peninsula Borough; and

the planning commission at its regularly scheduled meeting held on
2022, recommended ;

NOW, THEREFORE, BE IT ORDAINED BY THE ASSEMBLY OF THE KENAI
PENINSULA BOROUGH:

SECTION 1. That KPB 21.25.050 is hereby amended as follows.

21.25.050. Permit considerations—Public hearing required.

A

Within [21]30 days of receiving an application, the planning director or designee
shall review the submitted application for completeness and compliance with this
chapter. If it is incomplete or does not meet the requirements of this chapter, the
planning director shall notify the applicant in writing. The planning director shall
thereafter either return the application to the applicant or schedule the application
to be considered by the planning commission at the next appropriate scheduled
meeting.
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SECTION 2.

That the Kenai Peninsula Borough Code of Ordinances is hereby amended by
repealing and reenacting KPB Chapter 21.25.060, Notice, which shall read as
follows:

21.25.060. Notice.

A.

|00

O

|©

SECTION 3.

Except for counter permits for material sites issued under KPB 21.29.020(A) or
expressly excepted elsewhere in this title, notice of any pending application
required under this title shall be given in accordance with this section.

Required forms of notice are as follows:

1. Notice of the pending application will be published on the borough website.

2. When available, the notice will also be posted on a public bulletin of the
impacted community.

3. At the beginning of the notice period a copy of the notice will be sent by

First Class U.S. Mail to all owners and/or leaseholders of record of property
located with a radius of one-half mile of the subject property.

The notice must contain a description of the proposed location, the type of proposed
land use or a description of the action requested, as applicable, the applicant's name,
where written comments may be submitted, the last deadline for submitting written
comments to the planning commission, and the date, time and location of the public

hearing.

The failure of any person to receive any notice required under this section, where
the records of the borough indicate the notice was provided in a timely and proper
manner, shall not affect the validity of any proceeding under this title or be basis

for appeal.

That the Kenai Peninsula Borough Code of Ordinances is hereby amended by
repealing and reenacting KPB Chapter 21.29, Material Site Permits, which shall
read as follows:

21.29.005. Intent and Purpose.

The purpose of this chapter is to provide a land use permitting process to requlate the

operation, scope, and duration of earth materials extraction and processing within the

borough while promoting the public health, safety, and general welfare of the Kenai

Peninsula Borough. It is the further purpose of this chapter to promote compatible, orderly

development.
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21.29.010

. Applicability.

|0

ig)

©

21.29.015

This chapter applies to all private and public lands in the borough except where the
use is prohibited by ordinance within a local option zoning district or exempt under
KPB 21.29.015.

This chapter does not apply within the incorporated cities of the Kenai Peninsula
Borough.

Earth material extraction within 300 linear feet from riparian wetlands and the
seasonal high-water level of naturally-occurring open water bodies, such as a lake,
pond, river, stream, or ocean, is prohibited. This prohibition does not apply to man-
made water bodies or isolated ponds of less than one acre on private property.

All operations must be conducted in accordance with the current publication of the
State of Alaska, Alaska DEC User’s Manual Best Management Practices for
Gravel/Rock Aggregate Extraction Projects. In the event a provision of this chapter
conflicts with the State of Alaska’s manual, this chapter controls.

. Material extraction exempt from obtaining a permit.

A.

Material extraction which disturbs an area of less than one acre that is not in a
mapped flood plain or subject to 21.29.010(B), does not enter the water table, and
does not cross property boundaries, does not require a permit. There will be no
excavation within 32 feet of a lot line.

Material extraction taking place on dewatered bars within the confines of the
Snow River and the streams within the Seward-Bear Creek Flood Service Area
do not require a permit, however, operators subject to this exemption must
provide the planning department with the information required by
KPB 21.29.030(A)(1), (2), (6), (7) and a current flood plain development permit
prior to beginning operations.

A prior existing use under KPB 21.29.120 does not require a material extraction
permit. Notwithstanding the foregoing, on or before January 1, 2026, a prior
existing use under KPB 21.29.120 must: (1) provide a reclamation plan under
KPB 21.29.060 that is approved by the planning director or designee; and (2)
come into compliance with the buffer zone requirements under KPB
21.29.050(A)(1).

21.29.020. Types of permits available.
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Counter permit. A counter permit is required for earth material extraction which
disturbs more than one acre and less than 10 cumulative un-reclaimed acres.
Material processing, screening, or crushing, and material extraction within four
feet of the seasonal high-water table is prohibited under a counter permit. A
counter permit is valid for a period of two years. Upon request from the applicant,
the planning director, or designee, may grant one 12-month extension on a counter
permit. Counter permits are approved by the planning director, or designees, and
are_not subject to notice requirements under KPB 21.25.060. The planning
director’s decision to approve or deny a counter permit may be appealed to the
planning commission, which must act as the hearing officer, in accordance with
KPB 21.20.

|

Conditional land use permit. A conditional land use permit (CLUP) is required
for the following types of earth material extraction or uses:

1. Earth Materials Extraction CLUP. An Earth Materials Extraction CLUP is
required for any material extraction which disturbs 10 or more cumulative
acres. Material processing, screening or crushing, or extraction within four
feet of the seasonal high-water table is prohibited under this permit. The
standard conditions set out in KPB 21.29.050 are applicable to this type

of CLUP.

2. Earth Materials Processing CLUP. An Earth Materials Processing CLUP
is required for any operation that includes earth materials processing,
screening, or crushing activities. The conditions set forth in KPB
21.29.050 plus the conditions set out in KPB 21.29.055 for material
extraction processing area applicable to this type of CLUP.

3. Earth Materials Extraction Within Water Table CLUP. An Earth

Materials Extraction within Water Table CLUP is required for material
extraction and operations of any size within four feet of the seasonal high-
water table. The conditions set forth in KPB 21.29.050 plus the
requirements and conditions set forth in KPB 21.29.057 for material
extraction within four feet of the seasonal high-water table are applicable
to this type of CLUP.

An applicant may request a CLUP that includes one, two or all three of the above permit
types. A CLUP is valid for a period of five years. A CLUP may be renewed in accordance
with KPB 21.29.070. The provisions of KPB Chapter 21.25 are applicable to material
site CLUPs and the provisions of KPB 21.25 and 21.29 are read in harmony. If there is a
conflict between the provisions of KPB 21.25 and 21.29, the provisions of
KPB 21.29 are controlling.

21.29.030. Application procedure.
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A. In order to obtain a counter permit or CLUP under this chapter, an applicant must
first complete and submit to the borough planning department a permit application,
along with the fee listed in the most current Kenai Peninsula Borough Schedule of
Rates, Charges and Fees. The planning director may determine that certain
contiquous parcels are eligible for a single permit. The application must include the
following items, without which the application will be deemed incomplete:

1. Legal description of the parcel, KPB tax parcel ID number, and
identification of whether the permit is for the entire parcel, or a specific
location within a parcel;

2. Expected life span of the material site;

3. A buffer plan consistent with KPB 21.29.050(A)(1);

4. Reclamation plan consistent with KPB 21.29.060;

5. The depth of excavation;

6. Type of material to be extracted;

1. A site map provided by a professional surveyor licensed in the State of
Alaska to include the following:

a. Location of excavation, and, if the site is to be developed in phases, the
life span and expected reclamation date for each phase;

b. Proposed buffers consistent with KPB 21.29.050(A)(1), or alternate
buffer plan;

c. Identification of all encumbrances, including but not limited to,
gasements;

d. Points of ingress and egress. Driveway permits must be acquired from
either the state or borough as appropriate prior to submitting the
application;

e. Anticipated haul routes, contingent on approval from the governmental
agency with requlatory jurisdiction over the road:;

f. Location of any processing areas on the parcel, if applicable;

g. North arrow;

h. The scale to which the site plan is drawn;

I. Preparer's name and date; and

J. Field verification must include staking the boundary of the parcel at
sequentially visible intervals. The planning director may grant an
exemption in writing to the staking requirements if the parcel
boundaries are obvious or staking is unnecessary.

8. A site plan, prepared by a qualified independent civil engineer licensed and
active in the State of Alaska to include the following:
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Surface water protection measures, if any, for adjacent properties,
including the use of diversion channels, interception ditches, on-site
collection ditches, sediment ponds and traps, and silt fence;

Location and elevation of test holes, and depth of groundwater, based
on the seasonal high-water table. At least one test hole per ten acres of
excavated area is required to be dug. The test holes must be at least four
feet below the proposed lowest elevation of excavation depth;
Location of all private wells of adjacent property owners within 300
feet of the proposed parcel boundary; and

Location of any water body on the parcel, including the location of any
riparian wetland as determined by best available data.

&

|=

|©

A statement by the operator of the site that the requirements of KPB
21.29.045 have been satisfied.

B. In order to aid the planning commission or planning director's decision-making

process, the planning director may provide vicinity, aerial, land use, and ownership

maps for each application and may include additional information.

21.29.040. Standards for sand, gravel or material sites.

A. These material site regulations are intended to protect against aquifer disturbance,

road damage, physical damage to adjacent properties, dust, noise and other impacts

of earth materials extraction sites through setbacks, buffer zones, and street-level

visual screening. Prior to granting a counter permit or conditional land use permit

under this chapter, the planning director or planning commission, as applicable,

must make the following findings:

1.

2.

3.

4.

That the use is not inconsistent with the applicable comprehensive plan:

That the use will not be harmful to the public’s health, safety, and general
welfare;

That sufficient setbacks, buffer zones, and other safeguards are being
provided consistent with this chapter; and

That the use provides for a reclamation plan consistent with this chapter.

21.29.045. Required compliance with State and Federal laws

A. All applicants for permits for earth materials extraction are required to demonstrate

compliance with state and federal law. Prior to final approval of the permit, the

applicant or agent must provide written documentation from the permitting agency

of compliance with the following:
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Mining license as required by the Alaska State Department of Revenue,
pursuant to A.S. 43.65;

Mining permit as required by the Alaska State Department of Natural
Resources (ADNR) if extraction activities are to take place on state land;

Reclamation plan as required by ADNR, pursuant to A.S. 27.19;

Notice of intent for construction general permit or multi-sector general
permit and storm water pollution prevention plan, and other associated
permits or plans required by the Department of Environmental
Conservation (DEC) pursuant to the Alaska Pollutant Discharge
Elimination System (APDES) requirements;

United States Army Corps of Engineers (USACE) permit pursuant to
Section 404 of the Clean Water Act, 33 U.S.C. 1344, if material extraction
activity requires USACE approval; and

Any other applicable state or federal agency with requlatory authority of
mining activities or earth materials extraction.

B. In addition to the requirements in subsection (A) of this section, all activity must
be conducted in compliance with state or federal requlations governing the items
listed below. Written documentation of compliance with these requlations is not
required. Complaints received by the borough of violations of requirements within
this section will be forwarded to the appropriate agency for enforcement, this
includes but is not limited to:

1. Air quality.

a. EPA air _quality control permit is required for asphalt plants and
crushers;

b. ADNR burn permit is required for brush or stump burning.
Combustibles must be stockpiled separate from noncombustibles, and
burn permit requirements must be followed; and

C. ADEC dust control and air quality requlations pertaining to burning
activities must be followed.

2.  Water quality. EPA or ADEC requlations controlling spills, spill reporting,
storage and disposal of oil, anti-freeze and hydrocarbons.

3. Hazardous Materials. Use and storage of hazardous materials, waste and
explosives.

a. EPA requlations controlling use of hazardous materials must be
followed; and
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b. U.S. Bureau of Alcohol, Tobacco, Firearms and Explosives regulations

must be followed when storing or using explosives.

1O

Failure to comply with any of the requirements in subsections (A) and (B) of this

section is a violation of the permit, and is subject to enforcement pursuant to KPB

Chapter 21.50.

21.29.050. Permit conditions applicable to all permits.

A. The planning commission or planning director, as applicable, must impose the

following mandatory conditions prior to approval of a permit under this chapter:

1. Buffer Zone.

a.

=

|©

=

N

A buffer area of 32 feet must be established between the area of
excavation and the parcel boundaries. The buffer area may include
one or more of the following: undisturbed natural vegetation that
provides sufficient noise and street-level visual screening; an eight-
foot earthen berm with a 2:1 slope; or a minimum eight-foot fence;
A 2.1 slope must be maintained between the buffer zone and
excavation floor on all inactive site walls. Material from the area
designated for the 2:1 slope may be removed if the site plan provides
the timeframe for removal and verification that suitable, stabilizing
material will replace the removed material within 30 days of
removal;

Where an easement exists, a buffer must not overlap the easement,
unless otherwise conditioned by the planning commission or
planning director, as applicable; and

This requirement may only be waived upon a finding by the
planning director or planning commission, as applicable, that a lot
line where the waiver is requested is directly adjacent to another
material site.

Water source separation.

a.

|=

Material extraction below or within four feet of the seasonal high-
water table is prohibited unless the applicant is issued a CLUP
Material Extraction Within Water Table Permit and the
requirements and conditions set forth in KPB 21.29.057 are
satisfied;

Dewatering either by pumping, ditching or some other form of
draining that removes water from the site or causes water to leave
the site is prohibited;
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C. All permits shall be issued with a condition which prohibits any
material extraction within 100 linear feet of any private well or water
source existing prior to original permit issuance; and

d. On site movement of water may be permitted pursuant to KPB

21.29.057 and if: (i) the operator provides a statement under seal and
supporting data from a qualified independent civil engineer licensed
and active in the State of Alaska that the dewatering will not lower
any known water systems; and (ii) the applicant posts a bond for
liability for potential accrued damages in an amount equivalent to
the cost to replace each water wells within a 300-foot radius of the
site. The rebuttable presumption is that the cost per well is a
minimum of $10,000.

Roads. Operations that impact borough roads must be conducted in
accordance with the requirements and remedies of KPB Chapter 14.40.

Dust control. Dust suppression is required on haul roads within the
boundaries of the material site by application of water or calcium chloride.

Hours of operation. Material extraction activities, including equipment
operation, may only occur between the hours of 6:00 a.m. and 9:00 p.m.
Alaska Standard Time (AKST), or as determined by the planning
commission or planning director, as applicable, to be appropriate based on
information presented.

a. Seasonal, project-based waiver. An applicant may request a
seasonal, project-based waiver of the hours of operation
requirements under this subsection. A waiver granted under this
subsection is valid for six consecutive calendar months. To grant a
waiver under this subsection, the commission must find that the
waiver is necessary for a specific project, and that the waiver is not
harmful to the public health, safety, and general welfare of borough
residents.

Groundwater elevation. All material sites must maintain one monitoring
well four feet below the proposed excavation per ten acres of excavated
area.

Setback. Material site excavation areas must be 250 feet from the property
boundaries of any local option zoning district, existing public school
ground, private school ground, college campus, childcare facility, multi-
purpose senior center, assisted living home, and licensed health care
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facility. If overlapping, the buffer areas of the excavation must be in
addition to the 250-foot setback.

8. Permit boundaries. The buffers and any easements or right-of-way abutting
the proposed permit area must be staked at sequentially visible intervals.
Field verification and staking will require the services of a professional land
surveyor. Stakes must be in place prior to issuance of the permit.

9. Processing. Material extraction of any size that includes processing,

screening, or crushing activities is prohibited unless the applicant is issued
an Earth Materials Processing CLUP and the conditions set forth in KPB
21.29.055 are imposed on the permit.

|00

Discretionary Conditions. The planning commission or planning director, as
applicable, may set conditions of approval for issuance of a counter permit or
CLUP, as appropriate for the area in which the development is sited, for the

following:

1. Setbacks/Buffer Area.

a. The mandatory buffer area condition in subsection (A) above may
be increased, up to a maximum of 100 feet between the area of
excavation and the parcel boundaries, if the planning commission
finds based on substantial evidence presented that increasing the
buffer area is necessary for the public health, welfare and safety of
the surrounding community;

i.  Upon request of the applicant, in lieu of any additional buffer
area_under this subsection designed to separate the use of
material site activities from neighboring parcel boundaries, an
eight-foot-high berm above the preexisting elevation may be
constructed, prior to excavation, around the excavation area. If
the excavation site area expands, the berm may move toward
the permitted boundary until such limits of the permitted area
are_exhausted. The berm must be maintained at eight-foot
height while permitted activity is occurring.

All other requirements of KPB 21.29.050(A)(1) apply; and

When a buffer area has been denuded prior to review of the
application by the planning commission or planning director
revegetation may be required.

1=
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Road maintenance and repair. In consultation with the Road Service Area
Director, road maintenance or repair of public right-of-way haul routes
may be required of the permittee.

Ingress and egress. The planning commission or _planning director may
determine the points of ingress and egress for the material site. The
permittee is not required to construct haul routes outside the parcel
boundaries of the material site. Driveway authorization must be acquired,
from either the state through an “Approval to Construct” or the borough
road service area, as appropriate, prior to issuance of a material site permit
when accessing a public right-of-way.

Dust suppression. Dust suppression may be required when natural
precipitation is not adequate to suppress the dust generated by the material
site traffic on public right-of-way haul routes.

Surface water protection. Use of surface water protection measures as
specified in KPB 21.29.030(A)(8)(a).

Street-level screening. Street-level visual screening, noise mitigation, and
lighting restrictions as appropriate for the surrounding area and in
accordance with the standards set forth in KPB 21.29.040.

21.29.055. Earth materials processing.

In accordance with KPB 21.29.020(B)(2), a n Earth Materials Processing CLUP is required

for earth materials processing activities, such as material screening or crushing. Prior to

issuing a permit under this subsection, the planning commission must impose the

mandatory conditions set forth in KPB 21.29.050(A) and discretionary conditions as the

planning commission deems appropriate. In addition, the following requirements and

permit conditions specific to an Earth Materials Processing CLUP apply:

A.

|0

Setback. In the case of a CLUP, any equipment which conditions or processes

material must be operated at least 300 feet from the parcel boundaries. At its

discretion, the planning commission may waive the 300-foot processing distance

requirement, or allow a lesser distance in consideration of and in accordance with

existing uses of the properties in the vicinity at the time of approval of the permit.

Hours of operation.

1.

Processing equipment may only be operated between 8:00 a.m. and 7:00
p.m. AKST, or as determined by the planning commission.
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The planning commission may grant exceptions to increase the hours of
operation and processing in the event of an emergency or a good-cause
finding that the increased hours of operation serve a public purpose and are
not harmful to the public health, safety, and general welfare of borough
residents. Such an exception shall not exceed 120 days.

Seasonal, project-based waiver. An applicant may request a seasonal,
project-based waiver of the hours of operation requirements under this
section. A waiver granted under this subsection is valid for six consecutive
calendar months. To grant a waiver under this subsection, the commission
must find that the waiver is necessary for a specific project, and that the
waiver is not harmful to the public health, safety, and general welfare of
borough residents.

21.29.057. Material extraction below or within four feet of the seasonal high-water table.

In accordance with KPB 21.29.020(B)(3), a CLUP is required for material extraction of

material below or within four feet of the seasonal high water table. Prior to a permit being

issued the planning commission must impose the mandatory conditions set forth in KPB

21.29.050(A) and discretionary conditions as deemed appropriate. In accordance with KPB

21.29.050(A)(2)(b) dewatering is prohibited. The following additional application

requirements and permit conditions specific to a Material Extraction within the Water

Table CLUP apply:

A. Prior to application for a water table extraction permit, the following requirements
must be met:
1. Installation of a sufficient number of monitoring wells and test pits, as

N>

|

recommended by a qualified professional, to adequately determine
groundwater flow direction, hydraulic gradient, water table and seasonal
high-water table elevation Monitoring well and test pit locations must
provide the qualified professional with adequate information to characterize
the entire property that will be permitted for material extraction. Well casing
elevations must be surveyed to a vertical accuracy of 0.01 feet by a
registered land surveyor and tied to NAVD 1988.

Determination of seasonal high-water table elevation, groundwater flow
direction, hydraulic gradient, and water table elevation for the site must be
measured under the supervision of a qualified professional.

A written report must be completed by a qualified professional that makes
a_determination about the potential adverse effects to groundwater and
surface water body elevation, groundwater and surface water gquality,
surrounding water users and adjacent properties. The determination must be

Ordinance 2022-36
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based on available data, interpretations of the data and knowledge of
groundwater processes.

4, The report must be submitted with the CLUP application and must:

a. Identify existing public water system sources (i.e., wells, springs,
surface water intakes), as identified by the state, that are located
within one-half mile of the boundary of the property on which the
activity will take place;

Identify actual or presumed private drinking water wells located
within one-half mile of the boundary of the property on which the
activity will take place and include a copy of the available well logs;
Identify existing requlated potential sources of contamination within
at least one-half mile of the boundary of the property on which the
activity will take place;

Contain maps at appropriate scales presenting the results of the well
search, the setbacks required by subsection (C)(7) of this section,
and illustrating wetlands and water bodies; at least one map must
show identified potential sources of contamination;

Include the water table elevation monitoring data, monitoring well
logs and records of any test pits, and a discussion of the seasonal
high-water table determination; and

Evaluate subsurface hydrologic conditions and identify potential
adverse effects that may occur as a result of material extraction. The
evaluation of the hydrologic conditions must include identifying
confining layers.

=

|2

|=

|®
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B. In addition to the application requirements for a CLUP for earth materials
extraction, the application for a water table extraction permit must include:

1. A description of the proposed extent and depth of material extraction
beneath the seasonal high-water table.

2. A written report that meets the requirements of subsection (A)(4) of this
section, a monitoring plan, and a spill prevention, control, and
countermeasures plan as required by this section.

C. Conditions. _ In addition to the requirements of KPB 21.29.050, operating
conditions for extraction within or below four feet of the seasonal high-water table
are as follows:

1. Implement a monitoring plan that meets the requirements of this chapter. If
existing wells will provide sufficient data, no additional wells are required.

2. Implement the spill prevention, control and countermeasures plan in
accordance with Environmental Protection Agency’s requirements for
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above ground storage tank operations regardless of the quantity of
petroleum products on site.

Groundwater flow direction, hydraulic gradient, and groundwater table
elevation for the subject parcel must be measured at least monthly during
active extraction. Monitoring wells must be maintained or replaced with
equivalent monitoring wells.

Water elevation monitoring data must be retained for two years following
completion of reclamation activities and must be provided to the planning
director upon request.

A qualified professional must annually submit a report to the department
that includes water table elevation monitoring data.

Operations must not breach or extract material from a confined aquifer or a
confining layer beneath a perched aquifer.

a. If evidence suggests a confined aquifer or confining layer has been
breached, or if groundwater or surface water elevation changes
rapidly or beyond natural variation, the director must be notified
within 24 hours.

I. A hydrologic assessment, conducted by a qualified
professional, to determine the affected area and the nature
and degree of effects and a description of potential repair or
mitigation options must be submitted to the director within
14 calendar days of notification; and

ii. Repair or mitigation sufficient to address identified effects
must be initiated as soon as practical, not to exceed 45
calendar days from the date the assessment is received by the
director.

Operations must maintain the following setbacks:

a. 500 feet from the nearest down-gradient drinking water source;

b. 350 feet from the nearest cross-gradient drinking water source;

C. 200 feet from the nearest up-gradient drinking water source; and

d. Minimum separation distances do not apply to drinking water

sources constructed after a permit to extract material below the
water table has been issued.

Ordinance 2022-36
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21.29.060. — Reclamation plan.

A.

All material site permit applications require an overall reclamation plan. A site
plan for reclamation must be required including a scaled drawing with finished
contours. A five-year reclamation plan must be submitted with a permit renewal

request.

The applicant may revegetate and must reclaim all disturbed land within the time
period approved with the reclamation plan so as to leave the land in a stable
condition wherein a 2:1 slope is maintained. Any revegetation must be done with a
non-invasive plant species. Bonding must be required at $750.00 per acre for all
acreage included in the current five-year reclamation plan. In the alternative, the
planning director may accept a qualified professional’s estimate for determining
the amount of bonding. If the applicant is bonded with the state, the borough’s
bonding requirement is waived. Compliance with reclamation plans will be
enforced under KPB 21.50.

The following measures must be considered in the preparation, approval and
implementation of the reclamation plan, although not all will be applicable to every
reclamation plan:

1. The area will be backfilled, graded and re-contoured using strippings,
overburden, and topsoil so that it will be stabilized to a condition that will
allow for revegetation under KPB 21.29.060(B).

2. The topsoil used for reclamation must be reasonably free from roots, clods,
sticks, and branches greater than 3 inches in diameter. Areas having slopes
greater than 2:1 require special consideration and design for stabilization by
an independent, professional civil engineer licensed and active in the State
of Alaska.

3. Exploration trenches or pits will be backfilled. Brush piles and unwanted
vegetation must be removed from the site, buried or burned. Topsoil and
other organics will be spread on the backfilled surface to inhibit erosion and
promote natural revegetation.

4. Topsoil mine operations must ensure a minimum of four inches of suitable
growing medium is left or replaced on the site upon completion of the
reclamation activity (unless otherwise authorized).

|1

Ponding may be used as a reclamation method as approved by the planning
commission.
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6. The area will be reclaimed in a manner that screens the site from becoming
a public attractive nuisance and in a manner that is not harmful to public
health, safety, and general welfare.

The five-year reclamation plan must describe the total acreage to be reclaimed
relative to the total excavation plan.

Close-out. Reclamation plans and requirements survive expiration, termination, or
revocation of a permit granted under this chapter. In order to close-out a permit, the
planning director must be provided adequate proof that reclamation has been
conducted in accordance with the reclamation plan. If a permit expires, terminates,
or is revoked prior to permit close-out, the remedies under KPB 21.50 apply and
the planning director may hold applicable fines and remedies in abeyance upon a
finding that reclamation is actively ongoing.

21.29.065. Effect of permit denial.

|

1O

No reapplication concerning the same counter permit application may be filed
within one calendar year of the date of the planning director’s final denial action
except in the case where new evidence or circumstances exist that were not
available or present when the original application was filed.

No reapplication concerning the same CLUP may be filed within one calendar
year of the date of the final denial action except in the case where new evidence
or_circumstances exist that were not available or present when the original
application was filed.

For the purposes of this section, the applicant bears the burden of proof of
demonstrating that new evidence or circumstances exist and that they were not
available or present with the original application was filed.

21.29.070. Permit renewal, modification and revocation.

A.

|0

Conditional land use permittees must submit a renewal application every five years
after the permit is issued. A renewal application must be submitted at least 90 days
prior to expiration of the CLUP.

The planning director may administratively approve a renewal application that
meets the following requirements: (i) the permittee is in compliance with all permit
conditions and no modification to operations or conditions are proposed; and (ii)
the borough did not issue a notice of violation under the permit during the two
calendar years preceding the renewal application. If the renewal application does
not satisfy the foregoing requirements or if the planning director determines a
review by the planning commission is warranted, then the planning commission
will hear the renewal application.
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In the event the renewal application is heard by the planning commission, the
planning commission must hold a public hearing on the renewal application. If the
applicant is complying with all permit conditions and requirements and is not in
violation of borough code, then the renewal must be granted by the planning
commission. Notwithstanding the foregoing, if the commission determines, after
public hearing, that discretionary conditions are appropriate on renewal then the
commission may modify the CLUP by imposing conditions as deemed appropriate
under the circumstances. Permit renewal applications will be denied if the
permittee is in violation of the original permit requirements and conditions or
borough code. A renewal application heard by the planning commission must be
processed in accordance with the notice requirements of KPB 21.25.060.

|

©

A permittee may request a modification of a CLUP or counter permit, as needed. A
modification application will be processed pursuant to KPB 21.29.030 through
KPB 21.29.050 with public notice given as provided by KPB 21.25.060. A permit
modification is required if the permittee’s operations are no longer consistent with
the original permit application.

The fee for a permit renewal or modification is the same as an original permit
application in the amount listed in the most current Kenai Peninsula Borough
Schedule of Rates, Charges and Fees.

Im

Failure to submit a permit renewal will result in the expiration of the permit. The
borough may issue a permit termination document upon expiration pursuant to
KPB 21.29.080. Once a permit has expired, a new permit application approval
process is required in order to operate the material site.

[T

G. Permits may be revoked pursuant to KPB 21.50.

21.29.080. Permit Close-out.

When a permit expires, is revoked, or a permittee requests close-out of their permit, a review
of permit conditions and site inspections will be conducted by the planning department to
ensure code compliance and verify site reclamation prior to close-out. When the planning
director determines that a site qualifies for close-out, a permit close-out document will be
issued to the permittee to terminate the permit and associated requirements. Reclamation
plans and requirements survive permit expiration and revocation. The planning director is
only authorized to close-out a permit following reclamation. A permit close-out determination
shall release any bonding associated with the permit.

21.29.100. Recordation.

All permits, permit extensions, modified permits, prior existing uses, and terminations shall
be recorded. Failure to record a material site document does not affect the validity of the
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documents. The operator or owner of the material site is responsible for all associated permit

recording fees.

21.29.110. Violations.

Violations of this chapter shall be governed by KPB 21.50 and this chapter.

21.29.115. Permit transfers.

Permits issued under this chapter do not automatically transfer upon a conveyance or

transfer of the applicable real property. The planning director will issue a letter of approval

or disapproval upon receipt of the following: (1) a written permit transfer request is

provided to the planning department that includes: legal description of the parcel, former

owner name, new owner name, and a copy of the approved permit or the legal PEU status;

and (2) a recorded conveyance instrument listing the new owner. The requesting party may

appeal a disapproval letter to the planning commission. Permit transfer approvals are not

subject to administrative appeal.

21.29.120. Prior-existing uses.

A.

|00

©

Determination. Prior-existing uses (PEU) in effect on October 1, 2022 are allowed
to _continue operation subject to the requirements of this section. The burden of
proof that the prior-existing use existed before October 1, 2022 is on the applicant.
If the planning director denies prior-existing use status, the applicant must comply
with the permit requirements of this chapter. Failure to apply for a prior-existing
use determination by January 1, 2024 will result in termination of all rights to
continued operation as a nonconforming use and require full compliance with all
provisions of this chapter.

Decision. The planning director will give notice of the application for a prior-
existing use determination to property owners within 100 feet of the subject parcel
boundaries. The notice shall include a summary of the application, a vicinity map,
and a deadline for submitting written comments or evidence regarding the existence
of the use prior to the planning director issuing a decision. The planning director
will issue a decision regarding the prior-existing use status based on the written
application, written comments, or evidence regarding the existence of the use. The
planning director's decision may be appealed by the applicant or affected property
owners to the planning commission within 15 days of distribution of the decision.

Discontinuance. Any prior-existing use which has ceased by discontinuance for an
uninterrupted period of 365 days must thereafter conform to the permit
requirements of this chapter. Lack of intent to cease use or abandon the use does
not suspend the 365-day time period. If a prior-existing use is discontinued or
abandoned, it may not be recommenced.
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21.29.130

Expansion Prohibited. A prior-existing use may not be increased, intensified, or
expanded or moved to any other part of the lot, tract, or parcel it occupies after
October 1, 2022, nor may the prior-existing use be moved to a parcel which is
subject to this chapter. If a parcel is subdivided, the pre-existing use may not be
expanded to any lot, tract, or parcel where material extraction or processing had not
previously occurred or was not lawfully established in accordance with this section.

Standards. In order to qualify as a legal prior-existing use, the use must meet the
following standards, on or before October 1, 2022:

1. A use must have been legally established under prior law.

2. A use must be operational in accordance with the type of use.

In accordance with 21.29.015, on or before January 1, 2026, all legal prior-existing-
use extraction operations shall comply with KPB 21.29.060 (reclamation plan) and
applicable hours of operation requirements under this chapter.

Materials extraction operations with legal prior-existing use status which extract
material below or within four feet of the seasonal highwater table shall conduct
operations in accordance with the requirements outlined in KPB 21.29.057, except
that KPB 21.29.057(C)(7) will not apply.

For the purposes of this section, “increased, intensified, or expanded” means: (1)
enlarging the area of excavation; (2) increasing the depth of excavation to go within
four feet of the seasonal high-water table; or (3) adding a use that was not in
existence as of the date of the PEU status determination, to include adding earth
materials processing to a use that did not previously include processing.

. Definitions.

A

Unless the context requires otherwise, the following definitions apply to material
site permits and activities:

1. Abandon means to cease or discontinue a use without intent to resume, but
excluding short-term interruptions to use or activity during periods of
remodeling, maintaining, or otherwise improving or rearranging a facility
or during normal periods of vacation or seasonal closure. An "intent to
resume" can be shown through continuous operation of a portion of the
facility, maintenance of utilities, or outside proof of continuance, e.qg., bills
of lading or delivery records. Abandonment also means the cessation of use,
regardless of voluntariness, for a specified period of time.

N>

Aggrieved Party means a party of record adversely impacted by the decision
of the hearing officer who participated before the hearing officer either by
written or oral presentation.

|

Aquifer means a subsurface formation that contains sufficient water-
saturated permeable material to vield economical quantities of water to
wells and springs.
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Aquifer-confining layer means that layer of relatively impermeable soil
below an aquifer, typically clay, which confines water.

Assisted-living home means a residential facility to which AS 47.33 applies,
as described in AS 47.33.010.

Commercial means any provision of services, sale of goods, or use operated
for production of income whether or not income is derived, including sales,
barter, rental, or trade of goods and services.

Conditioning or processing material means a value-added process
including batch plants, asphalt plants, screening, washing, and crushing by
use of machinery.

Exhausted means that all material of a commercial quality in a sand, gravel,
or material site has been removed.

Groundwater means, in the broadest sense, all subsurface water, more
commonly that part of the subsurface water in the saturated zone.

Inactive site walls means a wall with a slope steeper than 1.5:1 where there
has been no exaction activity for 180 consecutive days.

Isolated pond means no surface water inlet or outlet is present at any time
of the year.

Person shall include any individual, firm, partnership, association,
corporation, cooperative, or state or local government.

Qualified professional means a licensed professional engineer, hydrologist,
hydrogeologist, or other similarly-licensed professional.

Quarter or Quarterly means January through March, April through June,
July through September, or October through December;

Sand, gravel or material site means an area used for extracting, quarrying,
or conditioning gravel or substances from the ground that are not subject to
permits through the state location (mining claim) system (e.g., gold, silver,
and other metals), nor energy minerals including but not limited to coal, oil,
and gas.

Seasonal high groundwater table means the highest level to which the
groundwater rises on an annual basis.

Stable condition means the rehabilitation, where feasible, of the physical
environment of the site to a condition that allows for the reestablishment of
renewable resources on the site within a reasonable period of time by natural

processes.

Surface water means water on the earth's surface exposed to the atmosphere
such as rivers, lakes, and creeks.

Topsoil means material suitable for vegetative growth.

Waterbody means any lake, pond, stream, riparian wetland, or groundwater
into which stormwater runoff is directed.
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21.  Water source means a well, spring or other similar source that provides
water for human consumptive use.

SECTION 4. That this ordinance is effective immediately upon enactment.

ENACTED BY THE ASSEMBLY OF THE KENAI PENINSULA BOROUGH THIS * DAY
OF * 2022.

Brent Johnson, Assembly President
ATTEST:

Michele Turner, CMC, Acting Borough Clerk

08/09/22 Vote on motion to introduce and set for public hearing:

Yes: Bjorkman, Chesley, Cox, Ecklund, Hibbert, Tupper, Johnson
No: Elam, Derkevorkian
Absent: None

09/06/22 VVote on motion to postpone to 10/25/22:

Yes: Bjorkman, Chesley, Cox, Derkevorkian, Ecklund, Elam, Hibbert, Tupper, Johnson
No: None
Absent: None
Yes:
No:
Absent:
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DocuSign Envelope ID: B73B752B-3B88-4F98-9100-DBA02941726D

Kenai Peninsula Borough

Assembly
MEMORANDUM
TO: Assembly President
Members, Kenai Peninsula Borough Assembly
FROM: Mike Tupper, Assembly Member Mt
DATE: October 13, 2022

SUBJECT: Tupper Amendment #1 Amending Ordinance 2022-36, Amending

KPB 21.29, KPB 21.25, and KPB 21.50.055 Regarding Conditional Land
Use Permits and Material Site Permits, Updating Notice, Applicability,
Permit Types, Application Requirements, Standards and Permits
Conditions (Johnson, Chesley)

[Please note the bold underlined language is new and the strikeout bold
language in brackets is to be deleted.]

>

Amend KPB 21.29.020(A), as follows:

21.29.020. Types of permits available.

A.

Counter permit. A counter permit is required for earth material exiraction
which disturbs more than one acre and less than 2.5 cumulative
unreclaimed acres. Material processing, screening, or crushing, and
material exiraction within four feet of the seasonal high-water table is
prohibited under a counter permit. A counter permit is valid for a period of
two vears. Upon request from the applicant, the planning director, or
designee, may grant one 12-month extension on a counter permit. Counter
permits are approved by the planning director, or designees, and are not
subject to notice requirements under KPB 21.25.060. The planning director’s
decision to approve or deny a counter permit may be appealed to the
planning commission, which must act as the hearing officer, in accordance
with KPB 21.20.

Your consideration of this amendment is appreciated.
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Kenai Peninsula Borough

Assembly
MEMORANDUM
TO: Assembly President
Members, Kenai Peninsula Borough Assembly
FROM: Mike Tupper, Assembly Member Mt
DATE: October 13, 2022

SUBJECT: Tupper Amendment #2 Amending Ordinance 2022-36, Amending

KPB 21.29, KPB 21.25, and KPB 21.50.055 Regarding Conditional Land
Use Permits and Material Site Permits, Updating Notice, Applicability,
Permit Types, Application Requirements, Standards and Permits
Conditions (Johnson, Chesley)

[Please note the bold underlined language is new and the strikeout bold
language in brackets is to be deleted.]

>

Amend KPB 21.29.020(B), as follows:

21.29.020. Types of permits available.

B. Conditional land use permit. A conditional land use permit (CLUP) is

required for the following types of earth material extraction or uses:

type of CLUP] Type 1 CLUP. Earth Materials Exiraction with Restricted
Processing CLUP. An Earth Materials Exiraction with Restricted Processing
CLUP is required for any material exiraction which disturbs 2.5 or more
cumulative acres. Processing is restricted to one portable two-deck
screen capable of screening or classifying material, limited to a
maximum of 500 cubic yards per day. Exiraction within four feet of the
seasonal high-water able is prohibited under this permit. The conditions
set out in KPB 21.29.050 and .055 are applicable to this type of CLUP.
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Page 2 of 2
October 13, 2022
Re: Tupper Amendment #2 to O2022-36

2. [Earth-materials processing] Type 2 CLUP. A [n Earth Materials Processing]

Type 2 CLUP is required for any operation that includes earth materials
processing, screening or crushing activities. The conditions set forth in KPB
21.29.050 plus the conditions set out in KPB 21.29.055 for material
extraction processing area applicable 1o this type of CLUP.

3. [Earth-Materials Exiraction Within Water Table] A Type 3 CLUP. A [n-Earth
Materials Exiraction Within Water Table] Type 3 CLUP is required for
material extraction and operations of any size within four feet of the
seasonal high-water table. The conditions set forth in KPB 21.29.050 plus
the requirements and conditions set forth in KPB 21.29.057 for material
extraction within four feet of the seasonal high-water table are
applicable to this type of CLUP.

An _applicant may request a CLUP that includes one, two or all three of the
above permit types. A CLUP is valid for a period of five years. A CLUP may be
renewed in_accordance with KPB 21.29.070. The provisions of KPB Chapter
21.25 are applicable to  material site  CLUPs and the provisions of
KPB 21.25 and 21.29 are read in_harmony. If there is a conflict between the
provisions of KPB 21.25 and 21.29, the provisions of KPB 21.29 are controlling.

Your consideration of this amendment is appreciated.
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Kenai Peninsula Borough

Assembly
MEMORANDUM
TO: Assembly President
Members, Kenai Peninsula Borough Assembly
FROM: Mike Tupper, Assembly Member Mt
DATE: October 13, 2022

SUBJECT: Tupper Amendment #3 Amending Ordinance 2022-36, Amending
KPB 21.29, KPB 21.25, and KPB 21.50.055 Regarding Conditional Land
Use Permits and Material Site Permits, Updating Notice, Applicability,
Permit Types, Application Requirements, Standards and Permits
Conditions (Johnson, Chesley)

[Please note the bold underlined language is new and the strikeout bold
language in brackets is to be deleted.]

> Amend KPB 21.29.040, as follows:

21.29.040. Standards for sand, gravel or material sites.

A. These material site regulations are intended to protect against aquifer

disturbance, road damage, physical damage to adjacent properties,

dust, noise, visual, and other impacts of earth materials extraction to

properties in the vicinity through setbacks and buffer zones. Prior 1o

granting a counter permit or a conditional land use permit under this

chapter, the planning director or planning commission, as applicable,

must make the following findings:

1. That the use is not inconsistent with the applicable comprehensive plan;

2. That the use will not be harmful to the public’s health, safety, and general
welfare;

3. That sufficient setbacks, buffer zones, and other safequards are being
provided consistent with this chapter; [and]

4. That the use provides for a reclamation plan consistent with this

chapter|:] ; and
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5. That the use will preserve the value and character of the surrounding
area.

Your consideration of this amendment is appreciated.
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Kenai Peninsula Borough

Assembly
MEMORANDUM
TO: Brent Johnson, Assembly President
Members, Kenai Peninsula Borough Assembly
FROM: Mike Tupper, Assembly Member Mt
DATE: November 15, 2022

SUBJECT: Tupper Amendment #4 Replacement Amending Ordinance 2022-36,
Amending KPB 21.29, KPB 21.25, and KPB 21.50.055 Regarding
Conditional Land Use Permits and Material Site Permits, Updating
Notice, Applicability, Permit Types, Application Requirements,
Standards and Permits Conditions (Johnson, Chesley)

[Please note the bold underlined language is new and the strikeout bold
language in brackets is to be deleted.]

> Amend KPB 21.29.050(A)(1) and (2), as follows:

21.29.050. Permit conditions applicable to all permits.

A. The planning commission or planning director, as applicable, must impose
the following mandatory conditions prior to approval of a permit under this

chapter:

1. Buffer Zone.

height, density, and setback to provide visual and noise screening of

the proposed use to parcels in the vicinity as deemed appropriate
by the planning commission or planning director. Buffer requirements
shall be made in consideration of and in accordance with existing
uses of properties in the vicinity at the time of approval of the permit.
There is no requirement to buffer the material site from uses which
commence dfter the approval of the permit.
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b. A buffer zone shall be established between the area of excavation
and the parcel boundaries. The buffer zone for a Counter Permit and
aType 1 CLUP shall consist of one or any combination of the following:
Fifty feet of natural vegetation, a minimum six-foot fence, a minimum
six-foot earthen berm with a minimum 2:1 slope. The buffer zone for a
Type 2 or a Type 3 CLUP shall consist of one of the following: Minimum
eight-foot fence, or a minimum fifty feet of natural vegetation and a
minimum ten-foot earthen berm with a minimum 2:1 slope.

[b]c. A 2:1 slope must be maintained between the buffer zone and
excavation floor on all inactive site walls. Material from the area
designated for the 2:1 slope may be removed if the site plan provides
the timeframe for removal and verification that suitable, stabilizing
material will replace the removed material within 30 days of removal;

[esld. Where an easement exists, a buffer must not overlap the
easement, unless otherwise conditioned by the planning commission
or planning director, as applicable; and

[d]e. This requirement may [enly] be waived upon a finding by the
planning director or planning commission, as applicable, that a lot
line where the waiver is requested is [direclly-adjacentto] adjoining
another material site or industrial use.
Geographic Information System (GIS), photogrammetry, or LIDAR
may be utilized in the design of the buffer zone when differing
elevations exist between the proposed site and properties in _the
vicinity. Using this technology, line of sight profile drawings from the
uppermost inhabitable level of existing properties located in the
vicinity may be utilized in the determination of sufficiency of the
buffer zone.

g. At its discretion the planning director or planning commission (as
applicable) may waive or reduce buffer requirements when
screening proves to be not necessary or not feasible.

=™

2. Water source separation.

a. Material extraction below or within four feet of the seasonal high-
water table is prohibited unless the applicant is issued a CLUP
Material Extraction Within Water Table Permit and the requirements
and conditions set forth in KPB 21.29.057 are satisfied;

b. Dewatering either by pumping, ditching or some other form of
draining that removes water from the site or causes water 1o leave
the site is prohibited;
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C.

d.

e.

All permits shall be issued with a condition which prohibits any
material extraction within 100 linear feet of any private well or water
source existing prior to original permit issuance; and

On site movement of water may be permitted pursuant to KPB
21.29.057 and if: (i) the operator provides a statement under seal and
supporting data from a qualified independent civil engineer licensed
and active in the State of Alaska that the dewatering will not lower
any known water systems; and (i) the applicant posts a bond for
liability for potential accrued damages in an amount equivalent to
the cost to replace each water wells within a 300-foot radius of the
site. The rebuttable presumption is that the cost per well is a minimum
of $10,000.

All permits shall be issued with a condition which prohibits any
material exiraction inside the boundaries of a mapped tsunami
hazard zone within 500 linear feet of any existing private well or water
source.

Your consideration of these amendments is appreciated.
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Kenai Peninsula Borough

Assembly
MEMORANDUM
TO: Assembly President
Members, Kenai Peninsula Borough Assembly
FROM: Mike Tupper, Assembly Member Mt
DATE: October 13, 2022

SUBJECT: Tupper Amendment #5 Amending Ordinance 2022-36, Amending
KPB 21.29, KPB 21.25, and KPB 21.50.055 Regarding Conditional Land
Use Permits and Material Site Permits, Updating Notice, Applicability,
Permit Types, Application Requirements, Standards and Permits
Conditions (Johnson, Chesley)

[Please note the bold underlined language is new and the strikeout bold
language in brackets is to be deleted.]

> Amend KPB 21.29.050(B), as follows:

21.29.050. Permit conditions applicable to all permits.

B. Discretionary Conditions. The planning commission or planning director, as
applicable, may set conditions of approval forissuance of a counter permit
or CLUP, as appropriate for the area in which the development is sited, for
the following:

1. Setbacks/Buffer Areaq.

a. The mandatory buffer area condition in subsection (A) above may
be increased [up-to-amaximum-of 100 feel] between the area of
excavation and the parcel boundaries if the planning commission
finds based on substantial evidence presented that increasing the
buffer area is necessary for the public health, welfare and safety of

the [surrounding- community] vicinity;
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eetw#y—r&eeeumng] The plannmg commission may require ’rhqi

an earthen berm with a minimum 2:1 slope of the height
determined by the planning commission under KPB 21.29.050 shall
be constructed above preexisting elevation around the
excavation area. As the excavation area expands, the berm shall
be moved toward negatively-impacted properties in the vicinity
until such limits of the permitted area are exhausted. The berm
must be maintained at the predetermined height while permitted
activity is occurring. This earthen berm may be in addition to other
buffer zone conditions imposed by the planning commission, or
required by KPB 21.29.050.

b. All other requirements of KPB 21.29.050(A) (1) apply; and

c. When a buffer area has been denuded less than a year prior to
review of the application by the planning commission or planning
director revegetation may be required.

Road [maintenagnce-—and] repair. In consultation with the Road Service

Area Director, [road-maintenance-or] repair of public right-of-way haul
routes may be required of the permittee.

Ingress and egress. The planning commission or planning director may
[determine] suggest the points of ingress and egress for the material site.
The permittee is not required to construct haul routes outside the parcel
boundaries of the material site. Driveway authorization must be
acquired, from either the state through an "Approval to Construct” or
the borough road service area, as appropriate, prior to issuance of a
material site permit when accessing a public right-of-way.

Dust suppression. Dust suppression may be required when natural
precipitation is not adequate to suppress the dust generated by the

material site traffic on [publicright-of-way haulroutes] haul routes within

permit boundaries.

Surface water protection. Use of surface water protection measures as
specified in KPB 21.29.030(A)(8)(a).
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Noise suppression. At the discretion of the planning commission or

IN

planning director, as applicable, multi-frequency (white noise) back-up
alarms may be required on all equipment and vehicular traffic on site as
a condition to help meet the noise impact standard in accordance with

and in consideration of existing uses in the vicinity.

Your consideration of these amendments is appreciated.
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Kenai Peninsula Borough

Assembly
MEMORANDUM
TO: Assembly President
Members, Kenai Peninsula Borough Assembly
FROM: Mike Tupper, Assembly Member Mt
DATE: October 13, 2022

SUBJECT: Tupper Amendment #6 Amending Ordinance 2022-36, Amending
KPB 21.29, KPB 21.25, and KPB 21.50.055 Regarding Conditional Land
Use Permits and Material Site Permits, Updating Notice, Applicability,
Permit Types, Application Requirements, Standards and Permits
Conditions (Johnson, Chesley)

[Please note the bold underlined language is new and the strikeout bold
language in brackets is to be deleted.]

> Amend KPB 21.29.050 by adding KPB 21.29.050(C), as follows:

21.29.050. Permit conditions applicable to all permits.

C. Volunteered Permit Conditions. Conditions may be included in the permit
upon agreement of the permittee and approval of the planning commission
or planning director, as applicable. Such conditions must be consistent with
the standards set forth in KPB 21.29.040. Planning commission approval of
such conditions shall be contingent upon a finding that the condition will be
in the best interest of the borough and surrounding property owners.
Volunteered permit conditions apply to the subject parcel and operation,
regardless of a change in ownership. A change in volunteered conditions
may be proposed at permit renewal.

Your consideration of this amendment is appreciated.
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Kenai Peninsula Borough

Assembly
MEMORANDUM
TO: Brent Johnson, Assembly President
Members, Kenai Peninsula Borough Assembly
FROM: Richard Derkevorkian, Assembly membe@
DATE: September 20, 2022

SUBJECT: LAYDOWN Derkevorkian Amendment #1 Amending Ordinance 2022-
36, Amending KPB 21.29, KPB 21.25, and KPB 21.50.055 Regarding
Conditional Land Use Permits and Material Site Permits, Updating
Notice, Applicability, Permit Types, Application Requirements,
Standards and Permits Conditions (Johnson, Chesley)

[Please note the bold underlined language is new and the strikeout bold
language in brackets is to be deleted.]

> Amend KPB 21.29.010, as follows:

21.29.010. Applicability.

A. This chapter applies to all private and public lands in the borough except
where the use is prohibited by ordinance within a local option zoning district
or exempt under KPB 21.29.015.

|oo

This chapter does not dpply within the incorporated cities of the Kenai
Peninsula Borough.

O

. Earth material extraction within 300 linear feet from riparian wetlands and
the seasonal high-water level of naturally occurring open water bodies,
such as a lake, pond, river, fish-bearing stream, or ocean, is prohibited. This
prohibition does not apply to existing man-made water bodies or isolated
ponds of less than one acre on private property or the construction of
waterbodies within the permitied area.

|©

. All_operations must be conducted in _accordance with the current
publication of the State of Alaska, Alaska DEC User's Manual Best
Management Practices for Gravel/Rock Agaregate Exiraction Projects. In
the event a provision of this chapter conflicts with the State of Alaska's
manual, this chapter controls.

Your consideration of this amendment is appreciated.
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Kenai Peninsula Borough

Assembly
MEMORANDUM
TO: Brent Johnson, Assembly President
Members, Kenai Peninsula Borough Assembly
FROM: Richard Derkevorkian, Assembly member
DATE: September 20, 2022

SUBJECT: LAYDOWN Derkevorkian Amendment #2 Amending Ordinance 2022-

36, Amending KPB 21.29, KPB 21.25, and KPB 21.50.055 Regarding
Condifional Land Use Permits and Material Site Permits, Updating
Notice, Applicability, Permit Types, Application Requirements,
Standards and Permits Conditions (Johnson, Chesley)

[Please note the bold underlined language is new and the strikeout bold
language in brackets is o be deleted.]

>

Amend KPB 21.29.015, as follows:

21.292.015. Material extraction exempt from obtaining a permit.

Material extraction which disturbs an area of less than one acre that is not

A.

in a mapped flood plain or subject to 21.29.010(B), does not enter the water

B.

C.

table, and does not cross property boundaries, does not require a permit.
There will be no excavation within [32110 feet of a lot line.

Material exiraction taking place on dewatered bars within the confines of
the Snow River and the streams within the Seward-Bear Creek Flood Service
Area do not require a permit, however, operators subject to this exemption
must provide the planning department with the information required by KPB
21.29.030(A) (1), (2), (). (7) and a current flood plain development permit
prior to beginning operations.

A prior_existing use under KPB 21.29.120 does not reguire _a material
exiraction permit. Notwithstanding the foregoing, on or before January 1,
2026, a prior_existing use under KPB 21.29.120 must: (1) provide a
reclamation plan under KPB 21.29.060 that is approved by the planning
director or designee; and (2) come into compliance with the buffer zone
requirements under KPB 21.29.050(A)(1).

39



Page 2 of 2
September 20, 2022
Re: LAYDOWN Derkevorkion Amendment #2 to O2022-36

D. Material exiraction from a public or private property which is necessary for
the construction of a public or private development on the same property

does not require a material extraction permit.

Your consideration of this amendment is appreciated.
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Kenai Peninsula Borough

Assembly
MEMORANDUM
TO: Brent Johnson, Assembly President
Members, Kenai Peninsula Borough Assembly
FROM: Richard Derkevorkian, Assembly membe@
DATE: September 20, 2022

SUBJECT: LAYDOWN Derkevorkian Amendment #3 Amending Ordinance 2022-

36, Amending KPB 21.29, KPB 21.25, and KPB 21.50.055 Regarding
Conditional Land Use Permits and Material Site Permits, Updating
Noftice, Applicability, Permit Types, Application Requirements,
Standards and Permits Conditions (Johnson, Chesley)

[Please note the bold underlined language is new and the strikeout bold
language in brackets is to be deleted.]

>

Amend KPB 21.29.020, as follows:

21.29.020. Types of permits available.

A.

Counter permit. A counter permit is required for earth material extraction
which disturbs more than one acre and less than [38]2.5 cumulative un-
reclaimed acres. Material [processing;] screening over 500 cubic yards per
day, [e8] crushin ., [erdragtedalcerasicnvibinlevlcclelihesoasonal
high-walertable] and excavation within two feet of a confining layer is
prohibited under a counter permit. A maximum of five feet excavation, and
7.500 square feet below seasonal high-water table is allowed. The
excavation below water table must be 200 feet from the nearest potable
water well. A counter permit is valid for a period of two years. Upon request
from the applicant, the planning director, or designee, may arant one 12-
month extension on a counter permit. Counter permits are approved by
the planning director, or desianees, and are not subject to notice
requirements under KPB 21.25.060. The planning director's decision to
approve or deny a counter permit may be appealed to the planning
commiission, which must act as the hearing officer, in accordance with KPB
21.20. The limited excavation within two feet of the seasonal high-water
table included in this permit is exempt from KPB 21.29.057.
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B. Conditional land use permit. A _conditional land use permit (CLUP) is
required for the following types of earth material exiraction or uses:

1{%] A Tv&e 1 CLUP A Tvp_e 1 CLUP germli is regmred for ear’rh

material exiraction which disturbs more than 2.5 cumulative un-

reclaimed acres. Material screening over 500 cubic yvards per day, or
crushing, is prohibited under a type 1 permit. A maximum of five feet
excavation below seasonal high-water table is allowed. The excavation
below water table must be 200 feet from the nearest potable water well.
Excavation within two feet of a confining layer is prohibited. No more than
ten percent of the parcels total acreage may be in the water table. The
conditions set forth in KPB 21.29.050 plus the conditions set out in KPB
21.29.055 for material extraction processing area applicable to this type
of CLUP. The limited excavation within two feet of seasonal high-water

table included in this permit is exempt from KPB 21.29.057.

;[E_e#h—me#aials—greeessmg] A Type 2 CLUP. A [r—Earth—Malerals
Proecessing] Type 2 CLUP is required for any operation that includes earth

materials [preecessing;] screening over 500 cubic yards per day, or
crushing activities. A maximum of eight feet excavation below seasonal
high-water table is allowed. The excavation below water table must be
200 feet from the nearest potable water well. Excavation within two feet

of a confining layer is prohibited. No more than ten percent of the parcels
fotal acreage may be in the water table. The conditions set forth in KPB

21.29.050 plus the conditions set out in KPB 21.29.055 for material
exiraction processing area applicable to this type of CLUP. The limited
excavation within two feet of seasonal high-water table included in this
permit is exempt from KPB 21.29.057.

- |[Eefe-alodalsBdreetioniidhin-etertaltle] A Type & CLUP. A plerh
Materials—ExiractionWithinWaler Table] Type 3 CLUP is required for
material extraction and operations of any size within [fevs] two feet of the
seasonal high-water table unless specified exempt from KPB 21.29.057.
The excavation below water table must be 200 feet from the nearest
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potable water well. Excavation within two feet of a confining layer is
prohibited. Screening and crushing is allowed. The conditions set forth in
KPB 21.292.050 plus the requirements and conditions set forth in KPB
21.29.057 for material extraction within [four] two feet of the seasonal
high-water table are applicable to this type of CLUP.

An _applicant may request a CLUP that includes one, two or all three of the
above permit types. A CLUP is valid for a period of five years. A CLUP may be
renewed in_accordance with KPB 21.29.070. The provisions of KPB Chapter
21.25 are applicable to  material _site  CLUPs and the provisions of
KPB 21.25 and 21.29 are read in_harmony. If there is a conflict between the
provisions of KPB 21.25 and 21.29, the provisions of KPB 21.29 are controlling.

Your consideration of this amendment is appreciated.
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Kenai Peninsula Borough
Assembly

MEMORANDUM

TO: Brent Johnson, Assembly President
Members, Kenai Peninsula Borough Assembly

FROM: Richard Derkevorkian, Assembly member

DATE: September 20, 2022

SUBJECT: LAYDOWN Derkevorkian Amendment #4 Amending Ordinance 2022-
36, Amending KPB 21.29, KPB 21.25, and KPB 21.50.055 Regarding
Conditional Land Use Permits and Material Site Permits, Updating
Noftice, Applicability, Permit Types, Application Requirements,
Standards and Permits Conditions (Johnson, Chesley)

[Please note the bold underlined language is new and the strikeout bold
language in brackets is to be deleted.]

> Amend KPB 21.29.030, as follows:

21.29.030. Application procedure.

A. Inorder to obtain a counter permit or CLUP under this chapter, an applicant
must first complete and submit 1o the borough planning department a
permit_application, along with the fee listed in the most current Kenai
Peninsula Borough Schedule of Rates, Charges and Fees. The planning
director may determine that certain contiguous parcels are eligible for a
single permit. The application must include the following items, without
which the application will be deemed incomplete:

1. Legal description of the parcel, KPB tax parcel ID number, and
identification of whether the permit is for the entire parcel, or a specific
location within a parcel:

Expected life span of the material site;

o

A buffer plan consistent with KPB 21.29.050(A)(1):

|

Reclamation plan consistent with KPB 21.29.040:

>

The depth of excavation;
Type of material to be extracted:;

o~ |
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7. A site_ map professional survevyor licensed in _the State of Alaska 1o

include the followina:

o e

1o

Location of excavation, and, if the site is to be developed in phases,
the life span and expected reclamation date for each phase;
Proposed buffers consistent with KPB 21.29.050(Al(1), or alternate
buffer plan;

ldentification of all encumbrances, including but not limited to,
easements;

. Points of inaress and earess. Driveway permits must be acquired from

either the state or borough as appropriate prior to submitting the
application;
Anhcnpo’red haul routes; [—contingent—on—approval from—the

Locohon of any processing areas on the parcel, if applicable:

. North arrow;

The scale to which the site plan is drawn;

Preparer's name and date; and

Field verification must include staking the boundary of the parcel at
seguentially visible intervals. The planning director may grant an
exemption in_wrifing o the staking requirements if the parcel
boundaries are obvious or staking is unnecessary.

. and—aetwe—m—the—S#e#e—ef—Aleske} ’ro include ‘rhe foIIowmq

a.

b.

1o

o

Surface water protection measures, it any, for adiacent properties,
including the use of diversion channels, interception ditches, on-site
collection ditches, sediment ponds and traps, and silt fence;
Location and elevation of test holes, and depth of groundwater,
based on the seasonal high-water table. At least one test hole per
ten acres of excavated area is required to be dug. The test holes
must be at least four feet below the proposed lowest elevation of
excavation depth unless proposed depth is deeper than
conventional equipment can dig without stage excavation;
Location of all private wells of adiacent property owners within 300
feet of the proposed parcel boundary; and

. Location of any water body on the parcel, including the location of

any riparian wetland as determined by best available data.
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9. A statement by the operator of the site that the requirements of KPB
21.29.045 have been satisfied.

B. In order to aid the planning commission or planning director's decision-
making process, the planning director may provide vicinity, aerial, land use,
and ownership maps for each application and may include additional
information.

Your consideration of this amendment is appreciated.
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Kenai Peninsula Borough

Assembly

TO:

FROM:

DATE:

SUBJECT:

MEMORANDUM

Brent Johnson, Assembly President
Members, Kenai Peninsula Borough Assembly

Richard Derkevorkian, Assembly membe@
September 20, 2022

LAYDOWN Derkevorkian Amendment #5 Amending Ordinance 2022-
36, Amending KPB 21.29, KPB 21.25, and KPB 21.50.055 Regarding
Conditional Land Use Permits and Material Site Permits, Updating
Notice, Applicability, Permit Types, Application Requirements,
Standards and Permits Conditions (Johnson, Chesley)

[Please note the bold underlined language is new and the strikeout bold
language in brackets is to be deleted.]

> Amend KPB 21.29.050, as follows:

21.29.050. Permit conditions applicable to all permits.

A. The planning commiission or planning director, as applicable, must impose

the following mandatory conditions prior to approval of a permit under this

chapter:

1. Buffer Zone.

The buffer zone for counter permits and CLUPs shall be of sufficient
height, density, and setback to provide noise screening of the
proposed use to parcels in the vicinity as deemed appropriate by the
planning commission or planning director. Buffer reguirements shall
be made in consideration of and in accordance with existing uses of
properties in the vicinity at the time of approval of the permit. There
is_ no_requirement to buffer the material site from uses which
commence after the approval of the permit.
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b. A buffer zone shall be established between the area of excavation
and the parcel boundaries. The buffer zone for a Type 1 CLUP shall
consist of one of the following in any geographical area: fifty feet of
natural vegetation, a minimum six-foot fence, or a minimum six-foot
earthen berm with a 2:1 slope. The buffer zone for a Type 2 or Type 3
CLUP shall consist of one of the following in any geodaraphical area:
fifty feet of natural vegetation, a minimum eight-foot fence, or a
minimum ten-foot earthen berm with a 2:1 slope. If the minimum
buffers are insufficient to approve the permit, the applicant may
modify the proposed buffers with evidence to a sufficient size in
consideration of, and in _accordance with the existing uses of
properties in the vicinity for approval of a permit.

[bc. A 2:1 slope must be maintained between the buffer zone and
excavation floor on all inactive site walls. Material from the area
desianated for the 2:1 slope may be removed if the site plan provides
the timeframe for removal and verification that suitable, stabilizing
material will replace the removed material within 30 days of removal;

[e-]ld. Where an easement exists, a buffer must not overlap the
easement, unless otherwise conditioned by the planning commission
or planning director, as applicable; and

[d:]e. This requirement may only be waived upon a finding by the
planning director or planning commission, as applicable, that a lot
line where the waiver is requested is directly adjacent to another
material site.

f. GIS, LIDAR, and photogrammetry may be utilized in the design of the
buffer zone when differing elevations exist between the proposed site
and properties in the vicinity. Using this technology’s line of sight
profile drawings from the uppermost inhabitable level of existing
properies located in the vicinity may be utilized in the determination
of sufficiency of the buffer zone.

ga. At its discretion the planning director or planning commission (as
applicable) may waive or reduce buffer requirements when

screening proves to be not necessary or not feasible.

2. Water source separation.

a. Material exiraction below or within [feur] two feet of the seasonal
high-water table is prohibited unless the applicant is issued a CLUP
Material Extraction Within Water Table Permit and the requirements
and conditions set forth in KPB 21.29.057 are satisfied or the depth and
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size of excavation is exempt from KPB 21.29.057 as specified in the
permit;

Dewatering either by pumping, ditching or some other form of
draining that removes more than 5,000 gallons of water per day from
the site or causes water 1o leave the site is prohibited unless permitted
by State of Alaska, Department of Natural Resources:

. All permits shall be issued with a condition which prohibits any

material exiraction within 100 linear feet of any private well or
applicable water source existing prior to original permit issuance; and

. On site_ movement of water may be permiited pursuant to KPB

21.29.057 and if: (i) the operator provides a statement under seal and
supporting data from a qudlified independent civil engineer licensed
and active in the State of Alaska that the dewatering will not lower
any known water systems; and (i) the applicant posts a bond for
liability for potential accrued damages in an amount equivalent to
the cost to replace each water wells within_ a 300-foot radius of the
site. The rebutiable presumption is that the cost per well is a minimum

of $10,000.

Roads. Operations that impact borough roads must be conducted in

accordance with the requirements and remedies of KPB Chapter 14.40.

Dust control. Dust suppression is required on haul roads within the

boundaries of the CLUP material site by application of water or calcium

chloride.

Hours of operation. Material extraction activities, including eguipment

operation, may only occur between the hours of 46:00 a.m. and 2:00 p.m.

Alaska Standard Time [(AKST), or as determined by the planning

commission _or planning director, as applicable, to be appropriate

based on information presented.

a.

[Seasonal] Project-based waiver. An_ applicant may request a
[seasonal] project-based waiver of the hours of operation
requirements under this subsection. A waiver granted under this
subsection is valid for up to six consecutive calendar months. To grant
a waiver under this subsection, the commission must find that the
waiver is necessary for a specific project, and that the waiver is not
harmful to the public health, safety, and general welfare of borough
residents.
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Groundwater elevation. All material sites must maintain one monitorina
well four feet below the proposed excavation per ten acres of
excavated areaq.

Setback. Material site excavation areas must be 250 feet from the
property boundaries of any [lecal-eplionzoning-district ]existing public
school ground, private school ground, college campus, licensed
childcare facility, multi-purpose senior center, assisted living home, and

licensed health care facility. [-oveHapping—the buller areas of the
i Fbei idition to the 250-foot setback]

Permit _boundaries. The buffers and any easements or right-of-way
abutting the proposed permit area must be staked at sequentially visible
intervals. Field verification _and staking will require the services of a
professional land survevyor. Stakes must be in place prior 1o issuance of
the permit.

. Processing. Material exiraction of any size that includes processing,

screening, or_crushing activities is prohibited unless the applicant is
issued an Earth Materials Processing CLUP and the conditions set forth in
KPB 21.29.055 are imposed on the permit.

Discretionary Conditions. The planning commission or planning director, as

applicable, may set conditions of approval for issuance of a counter permit

or CLUP, as appropriate for the area in which the development is sited, for

the following:

1.

Setbacks/Buffer Areq.

a. The mandatory buffer area condition in subseciion (A) above may
be increased, up fo a maximum of 100 feet between the area of
excavation and the parcel boundaries, if the planning commission
finds based on substantial evidence presented that increasing the
buffer area is necessary for the public health, welfare and safety of
the surrounding community;

Upon request of the applicant, in lieu of any additional buffer area
under this subsection desianed to separate the use of material site
activities from neighboring parcel boundaries, an eighi-foot-high
berm above the preexisting elevation may be constructed, prior
to excavation, around the excavation area. If the excavaiion site

50



Page 5of 5
September 20, 2022
Re: LAYDOWN Derkevorkian Amendment #5 to 02022-36

2.

|

|~

|

|~

area _expands, the berm may move toward the permitted
boundary until such limits of the permitted area are exhausted.
The berm must be maintained at eight-foot height while permitted
activity is occurring.

b. All other reguirements of KPB 21.29.050(A)(1) apply: and

c. When a buffer area has been denuded less than a year prior to
review of the application by the planning commission or planning
director revegetation may be reqguired.

Road [meaintenance—and] repair. In consultation with the Road Service

Area Director, [road-meaintenance-of] repair of public right-of-way haul
routes may be required of the permittee.

Ingress and egress. The planning commission or planning director may
[determine] suggest the points of ingress and egress for the material site.
The permittee is not required to construct haul routes outside the parcel
boundaries of the material site. Driveway authorization must be
acquired, from either the state through an “Approval to Construct” or
the borough road service areqa, as appropriate, prior to issuance of a
material site permit when accessing a public right-of-way.

Dust suppression. Dust suppression may be reguired when natural
precipitation is not adequate to suppress the dust generated by the

materidl site fraffic on [publicright-of-way-haulroutes] haul routes within

permit boundaries.

Surface water protection. Use of surface water protection measures as
specified in KPB 21.29.030(A)(8)(a).

Street-level screening. Street-level visual screening, noise mitigation, and
lighting restrictions as appropriate for the surrounding area and in
accordance with the standards set forth in KPB 21.29.040.

Your consideration of these amendments is appreciated.
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Kenai Peninsula Borough

Assembly
MEMORANDUM
TO: Brent Johnson, Assembly President
Members, Kenai Peninsula Borough Assembly
FROM: Richard Derkevorkian, Assembly member@
DATE: September 20, 2022

SUBJECT: LAYDOWN Derkevorkian Amendment #6 Amending Ordinance 2022-
36, Amending KPB 21.29, KPB 21.25, and KPB 21.50.055 Regarding
Conditional Land Use Permits and Material Site Permits, Updating
Notice, Applicability, Permit Types, Application Requirements,
Standards and Permits Conditions (Johnson, Chesley)

[Please note the bold underlined language is new and the sirikeout bold
language in brackets is to be deleted.]

> Amend KPB 21.29.055(B), as follows:

21.29.055. Earth materials processing.

erushmg—] Prior tc io issuing a Type 2 CLUP 1 under ’rhls subsec’rlon The

planning commission must impose the mandatory conditions set forth in KPB
21.29.050(A) and discretionary conditions as the planning commission deems
appropriate. In _addition, the following reguirements and permit conditions

specific to a Type 2 CLUP [anEarth-Malerials Processing CLUP] apply:

B. Hours of operation.
1. Processing equipment may only be operated between [8:00] 7:00 a.m.

and 7:00 p.m. AKST, or as determined by the planning commission.

Your consideration of this amendment is appreciated.
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Kenai Peninsula Borough

Assembly
MEMORANDUM
TO: Brent Johnson, Assembly President
Members, Kenai Peninsula Borough Assembly
FROM: Richard Derkevorkian, Assembly member @
DATE: September 20, 2022

SUBJECT: LAYDOWN Derkevorkian Amendment #7 Amending Ordinance 2022-
36, Amending KPB 21.29, KPB 21.25, and KPB 21.50.055 Regarding
Conditional Land Use Permits and Material Site Permits, Updating
Notice, Applicability, Permit Types., Application Requirements,
Standards and Permits Conditions {Johnson, Chesley)

[Please note the bold underlined language is new and the strikeout bold
language in brackets is to be deleted.]

> Amend KPB 21.29.057, as follows:

21.29.057. Material extraction below or within [four] two feet of the seasonal high-
water table.

In_accordance with KPB 21.29.020(B)(3), a CLUP is required for material
extraction of material below or within [feur] two feet of the seasonal high water
table. Prior to a permit being issued the planning commission must impose the
mandatory condifions set forth in KPB 21.29.050(A) and discretionary conditions
as deemed appropriate. In accordance with KPB 21.29.050(A) (2)(b) dewatering
over 5,000 gallons per day is prohibited unless permitted by the State of Alaska,
Department of Natural Resouices. The following additional application
requirements and permit conditions specific to a Material Extraction within the
Water Table CLUP apply:

Your consideration of this amendment is appreciated.
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Kenai Peninsula Borough
Assembly

TO:

MEMORANDUM

Brent Johnson, Assembly President
Members, Kenai Penirisula Borough Assembly

FROM: Richard Derkevorkian, Assembly member@

DATE:

September 20, 2022

SUBJECT: LAYDbWN Derkevorkian Amendment #8 Amending Ordinance 2022-

36, Amending KPB 21.29, KPB 21.25, and KPB 21.50.055 Regarding
Conditional Land Use Permits and Material Site Permits, Updating
Notice, Applicability, Permit Types, Application Requirements,
Standards and Permits Conditions (Johnson, Chesley)

[Please note the bold underlined language is new and the strikeout bold
language in brackets is to be deleted.]

>

Amend KPB 21.29.060 as follows:

21.29.060. Reclamation plan.

A.

=

(@

All material site permit applications require an overall reclamation plan. A
site plan for reclamation must be required including a scailed drawing with
finished contours. A five-year reclamation plan must be submitted with a
permit renewal request. All acreage planned for a post-mining use is

exempt from reclamation.

The applicant may revegetate and must reclaim all disturbed land within
the time period approved with the reclamation plan if the planned
resource extraction has been exhausted and no post-mining use is
planned, so as to.leave the land in a stable condition wherein a 2:1 slope is
maintained. Any revegetation must be done with a non-invasive plant
species. Bonding must be required at $750.00 per acre for all acreage
included in the current five-year reclamation plan. In the alternative, the
planning director may accept a qualified professional's estimate for
determining the amount of bonding. If the applicant is bonded with the
state, the borough's bonding requirement is waived. Compliance with
reclamation plans will be enforced under KPB 21.50.

. The following measures must be considered in the preparation, approval

and implementation of the reclamation plan, dlthouagh not all will be
dpplicable to every reclamation plan:
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1. The area will be backfiled, graded and re-contoured using strippings,
overburden, and topsoil so that it will be stabilized 1o a condition that
will allow for revegetation under KPB 21.29.060(B).

N

The topsoil used for reclamation must be reasonably free from roots,
clods, sticks, and branches greater than 3 inches in diometer. Areas
having slopes areater than 2:1 require special consideration and design
for stabilization by an independent, professional civil engineer licensed
and active in the State of Alaska.

|

Exploration frenches or pits will be backfilled. Brush piles and unwanted
vegetation must be removed from the site, buried or burned. Topsoil and
other organics will be spread on the backfilled surface to inhibit erosion
and promote natural revegetation.

l-l&

. Topsoil mine operations must ensure a minimum of four inches of suitable
agrowing medium is left or replaced on the site upon completion of the
reclamation activity (unless otherwise authorized).

|

Ponding may be used as a reclamation method as approved by the
planning commission.

6. The area will be reclaimed in a manner-Jthat_screens—the—site—frem
becoming a public  alfraclive-nuisance—and-in—a-manner] that is not
harmful to public health, safety, and general welfare.

. The five-year reclamation plan must describe the total acreage to be

reclaimed relative to the total excavation plan.

. Close-out. Reclamation plans and reguirements survive expiration,

termination, or revocation of a permit granted under this chapter. In order
to close-out a permit, the planning director must be provided adeguate
proof that reclamation has been conducted in_accordance with the
reclamation plan. If a permit expires, terminates, oris revoked prior to permit
close-out, the remedies under KPB 21.50 apply and the planning director
may hold applicable fines and remedies in abeyance upon a finding that
reclamation is actively ongoing.

Your consideration of this amendment is appreciated.
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Kenai Peninsula Borough

Assembly
MEMORANDUM
TO: Brent Johnson, Assembly President
Members, Kenai Peninsula Borough Assembly
FROM: Richard Derkevorkian, Assembly member @
DATE: September 20, 2022

SUBJECT: LAYDOWN Derkevorkian Amendment #9 Amending Ordinance 2022-
36, Amending KPB 21.29, KPB 21.25, and KPB 21.50.055 Regarding
Conditional Land Use Permits and Material Site Permits, Updating
Notice, Applicability, Permit Types, Application Requirements,
Standards and Permits Conditions (Johnson, Chesley)

[Please note the bold underlined language is new and the strikeout bold
language in brackets is 1o be deleted.]

> Amend KPB Chapter 21.29 by adding Section 21.29.063, as follows:

21.29.0463. Decision.

The planning commission or planning director, as applicable, shall approve
permit_applications whereby mandatory standards under KPB 21.29.040 have
been met through implementation of conditions set forth in KPB 21.29.050, KPB
21.29.055, and KPB 21.29.057 or shall deny applications when conditions do not
meet the mandatory standards in KPB 21.29.040. The decision shall include written
findings detailing how the conditions under KPB 21.29.050, KPB 21.29.055, and KPB
21.29.057 meet, or do not meet the mandatory standards set forth in K‘PB 21.29.040
and evidence to support those findings. The decision shall be distributed to the

parties of record before the planning commission, with notice of right to appeal.

Your consideration of this amendment is appreciated.
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Kenai Peninsula Borough

Assembly
MEMORANDUM
TO: Brent Johnson, Assembly President
Members, Kenai Peninsula Borough Assembly
FROM: Richard Derkevorkian, Assembly member @
DATE: September 20, 2022

SUBJECT: LAYDOWN Derkevorkian Amendment #10 Amending Ordinance
2022-36, Amending KPB 21.29, KPB 21.25, and KPB 21.50.055
Regarding Conditional Land Use Permits and Material Site Permits,
Updating Notice, Applicability, Permit Types, Application
Requirements, Standards and Permits Conditions (Johnson, Chesley)

[Please note the bold underlined language is new and the strikeout bold
language in brackets is to be deleted.]

> Amend KPB Chapter 21.29 by removing Section 21.29.065 in its entirety, as
follows:

Your consideration of this amendment is appreciated.
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Kenai Peninsula Borough

Assembly
MEMORANDUM
TO: Brent Johnson, Assembly President
Members, Kenai Peninsula Borough Assembly
FROM: Richard Derkevorkian, Assembly member@
DATE: September 20, 2022

SUBJECT: LAYDOWN Derkevorkian Amendment #11 Amending Ordinance
2022-36, Amending KPB 21.29, KPB 21.25, and KPB 21.50.055
Regarding Conditional Land Use Permits and Material Site Permits,
Updating Notice, Applicability, Permit Types, Application
Requirements, Standards and Permits Conditions (Johnson, Chesley)

[Please note the bold underlined language is new and the strikeout bold
language in brackets is to be deleted.]

> Amend KPB 21.29.070, as follows:

21.29.070. Permit renewal, modification and revocation.

A. Conditional land use permittees must submit a renewal application every
five vears after the permit is issued. A renewal application must be
submitted at least 90 days prior to expiration of the CLUP.

. The planning director may administratively approve a renewal application
that meets the following requirements: (i) the permittee is in compliance
with all permit conditions and no modification 1o operations or conditions
are proposed; and (ii] the borough did not issue a notice of violation under
the permit during the itwo calendar vears preceding the renewdal
application. If the renewal application does not satisfy the foregoing
requirements or if the planning director determines a review by the
planning commission is warranted, then the planning commission will hear
the renewal application.

|UJ

IO

. In the event the renewal application is heard by the planning commission,
the planning commission must _hold a public hearing on the renewadl
application. If the applicant is complying with all permit conditions and
requirements and is not in violation of borough code, then the renewal must

be qron’red by the Dlonnlnq commission. {Netwithstandingthe foregoingif
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circumstances:] Permit renewal applications will be denied if the permittee
is in violation of the original permit requirements and conditions or borough
code. The permittee will be given ninety days to correct violations. If the
corrections are met, the permit will be renewed. A renewal application
heard by the planning commission must be processed in accordance with
the notice requirements of KPB 21.25.060.

A permittee may request a modification of a CLUP or counter permit, as
needed. A modification application will be processed pursuant to KPB
21.29.030 through KPB 21.29.050 with public notice given as provided by KPB
21.25.060. A permit modification is required if the permittee’s operations are
no longer consistent with the original permit application.

The fee for a permit renewal or modification is the same as an _original
permit application in the amount listed in the most current Kenai Peninsula
Borouah Schedule of Rates, Charges and Fees.

Failure to submit a permit renewal will result in the expiration of the permit.
The borough may issue a permit termination document upon expiration
pursuant to KPB 21.29.080. Once a permit has expired, a new permit
application approval process is required in order to operate the material
site.

Permits may be revoked pursuant to KPB 21.50.

Your consideration of this amendment is appreciated.
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Kenai Peninsula Borough

Assembly
MEMORANDUM
TO: Brent Johnson, Assembly President
Members, Kenai Peninsula Borough Assembly
FROM: Richard Derkevorkian, Assembly member @
DATE: September 20, 2022

SUBJECT: LAYDOWN Derkevorkian Amendment #12 Amending Ordinance
2022-36, Amending KPB 21.29, KPB 21.25, and KPB 21.50.055
Regarding Conditional Land Use Permits and Material Site Permits,
Updating Notice, Applicability, Permit Types, Application
Requirements, Standards and Permits Conditions (Johnson, Chesley)

[Please note the bold underlined language is new and the strikeout bold
language in brackets is 1o be deleted.]

> Amend KPB 21.29.115, as follows:

21.29.115. Permit transfers.

administrative-appeagal.] Permits must trgnsfgr_ with the sale or transfer of the real
property unless the permitiee is cumrently in violation of the original permit
requirements and conditions or borough code. The permittee will be given ninety

days to correct violations.

Your consideration of this amendment is appreciated.
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Kenai Peninsula Borough

Assembly
MEMORANDUM
TO: Brent Johnson, Assembly President
Members, Kenai Peninsula Borough Assembly
FROM: Richard Derkevorkian, Assembly member@
DATE: September 20, 2022

SUBJECT: LAYDOWN Derkevorkian Amendment #13 Amending Ordinance

2022-36, Amending KPB 21.29, KPB 21.25, and KPB 21.50.055
Regarding Conditional Land Use Permits and Material Site Permits,
Updating Notice, Applicability, Permit Types, Application
Requirements, Standards and Permits Conditions {Johnson, Chesley)

[Please note the bold underlined language is new and the strikeout bold
language in brackets is to be deleted.]

>

Amend KPB 21.29.120, as follows:

21.29.120. Prior-existing uses.

A.

[

Determination. Prior-existing uses (PEU) in effect on October 1, 2022 are
adllowed to continue operation subject to the requirements of this section.
The burden of proof that the prior-existing use existed before October 1,
2022 and after May 21, 1996, is on the applicant. All other PEUs prior to May
21, 19946, are already recorded with the borough and are recognized. If the
planning director _denies prior-existing use status, the applicant must
comply with the permit requirements of this chapter. Failure to apply for a
prior-existing use determination by January 1, 2024 will result in termination
of all rights to contfinued operation as a-nonconforming use and require full
compliance with all provisions of this chapter.

Decision. The planning director will give notice of the application for a prior-
existing use determination to property owners within 100 feet of the subject
parcel boundaries. The notice shall include a summary of the application,
a_vicinity map, and a deadline for submitting written comments or
evidence regarding the existence of the use prior to the planning director
issuing a decision. The planning director will issue a decision regarding the
prior-existing use status based on the written application, [wrilten
commentls:] or evidence regarding the existence of the use. The planning
director's decision may be appedaled by the applicant or affected property
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owners to the planning commission within 15 days of distribution of the
decision.

O

. Disconfinuance. Any prior-existing use which has ceased by
discontinuance for an uninterrupted period of [3é5-days] five years must
thereafter conform to the permit requirements of this chapter. Lack of intent
to cease use or abandon the use does not suspend the [3é5-day] five-year
time period. If a prior-existing use is discontinued or abandoned, it may not
berecommenced. Any activity such as exiraction, excavation, processing,

or reclamation is considered valid and a continuance of site use.

meved-to-a parcel-whichis-subjectto this chapter] The prior-existing use
may not be moved to a parcel that is subject to this chapter. If a parcel is
subdivided, the pre-existing use may not be expanded to any lot, fract, or
parcel where material extraction or processing had not previously occurred
or was not lawfully established in accordance with this secfion.

Standards. In order to qualify as a legal prior-existing use, the use must meet
the following standards, on or before October 1, 2022:

|rm

1. A use must have been legally established under prior law.

2. A use must be operational in accordance with the type of use.

[m

In accordance with 21.29.015, on or before January 1, 2026, all iegal prior-
existing-use _extraction operations shall _comply with KPB 21.29.060
(reclamation plan) and applicable hours of operation requirements under
this chapter.
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Your consideration of this amendment is appreciated.
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Kenai Peninsula Borough

Assembly
MEMORANDUM
TO: Brent Johnson, Assembly President
Members, Kenai Peninsula Borough Assembly
FROM: Richard Derkevorkian, Assembly member@
DATE: September 20, 2022

SUBJECT: LAYDOWN Derkevorkian Amendment #14 Amending Ordinance
2022-36, Amending KPB 21.29, KPB 21.25, and KPB 21.50.055
Regarding Conditional Land Use Permits and Material Site Permits,
Updating Notice, Applicability, Permit Types, Application
Requirements, Standards and Permits Conditions (Johnson, Chesley)

[Please note the bold underlined language is new and the strikeout bold
language in brackets is to be deleted.]

> Amend KPB 21.29.130, as follows:

21.292.130. Definitions.

A. Unless the context requires otherwise, the following definitions apply to
material site permits and activities:

8. Earthen berm means a berm constructed of aggregate or soil not to
contain slash or brush that maintains a 2:1 slope. The berm is to be
constructed above the preexisting elevation.

21. Vicinity means 1,000 linear feet from permitted boundary.

Your consideration of this amendment is appreciated.
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Kenai Peninsula Borough

Assembly
MEMORANDUM
TO: Assembly President
Members, Kenai Peninsula Borough Assembly
FROM: Brent Johnson, Assembly Presider 5
DATE: October 25, 2022

SUBJECT: LAYDOWN Johnson Amendment #1 Amending Ordinance 2022-36,
Amending KPB 21.29, KPB 21.25, and KPB 21.50.055 Regarding
Conditional Land Use Permits and Material Site Permits, Updating
Notice, Applicability, Permit Types, Application Requirements,
Standards and Permits Conditions (Johnson, Chesley)

[Please note the bold underlined language is new and the strikeout bold
language in brackets is to be deleted.]

> Amend KPB 21.25.050, as follows:

21.25.050. Permit considerations—Public hearing required.

Within 30 days of receiving an application, the planning director or designee shall
review the submitted application for completeness and compliance with this
chapter. If it is incomplete or does not meet the requirements of this chapter, the
planning director shall notify the applicant in writing. The planning director shall
thereafter either return the application to the applicant or schedule the
application to be considered by the planning commission at the next appropriate
scheduled meeting. Upon receiving an application, the planning director or
designee will forward a copy of the application to the Kachemak Bay National
Estuarine Research Reserve (“KBNERR”) for review and comment. KBNERR will
have thirty days to provide its review and comment prior to submission of the
application to the planning commission if the application is otherwise complete.

Your consideration of this amendment is appreciated.
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Kenai Peninsula Borough

Assembly
MEMORANDUM
TO: Assembly President
Members, Kenai Peninsula Borough Assembly
FROM: Brent Johnson, Assembly Presiden 5)
DATE: October 25, 2022

SUBJECT: LAYDOWN Johnson Amendment #2 Amending Ordinance 2022-36,
Amending KPB 21.29, KPB 21.25, and KPB 21.50.055 Regarding
Conditional Land Use Permits and Material Site Permits, Updating
Notice, Applicability, Permit Types, Application Requirements,
Standards and Permits Conditions (Johnson, Chesley)

[Please note the bold underlined language is new and the strikeout bold
language in brackets is to be deleted.]

> Amend KPB 21.29.005, as follows:

21.29.005. Intent and Purpose.

The purpose of this chapter is o provide a land use permitting process to requlate
the operation, scope, and duration of earth materials exiraction and processing
within the borough while promoting the public health, safety, and general welfare
of the Kenai Peninsula Borough, including the health of aquatic systems that
support salmon. It is the further purpose of this chapter to promote compatible,
orderly development.

Your consideration of this amendment is appreciated.
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Kenai Peninsula Borough

Assembly
MEMORANDUM
TO: Assembly President
Members, Kenai Peninsula Borough Assembly
FROM: Brent Johnson, Assembly Presiden )
DATE: October 25, 2022

SUBJECT: LAYDOWN Johnson Amendment #3 Amending Ordinance 2022-36,
Amending KPB 21.29, KPB 21.25, and KPB 21.50.055 Regarding
Conditional Land Use Permits and Material Site Permits, Updating
Notice, Applicability, Permit Types, Application Requirements,
Standards and Permits Conditions (Johnson, Chesley)

[Please note the bold underlined language is new and the strikeout bold
language in brackets is to be deleted.]

> Amend KPB 21.29.030, as follows:

21.29.030. Application procedure.

A. In order to obtain a counter permit or CLUP under this chapter, an applicant
must first complete and submit to the borough planning department @
permit_application, along with the fee listed in the most current Kenai
Peninsula Borough Schedule of Rates, Charges and Fees. The planning
director may determine that certain contiguous parcels are eligible for a

single permit. The application must include the following items, without

which the application will be deemed incomplete:

1. Legal description of the parcel, KPB tax parcel ID number, and

identification of whether the permit is for the entire parcel, or a specific

location within a parcel;

N

2. Expected life span of the material site;

|

A buffer plan consistent with KPB 21.29.050(A)(1);

N

4. Reclamation plan consistent with KPB 21.29.060;

IS4

The depth of excavation;
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Type of material to be extracted;

A site map professional survevyor licensed in the State of Alaska to

include the following:

o [© e

| o

ol bt |;)‘ 1_Q |

Location of excavation, and, if the site is to be developed in phases,
the life span and expected reclamation date for each phase;
Proposed buffers consistent with KPB 21.29.050(A) (1), or alternate
buffer plan;

Identification of all encumbrances, including but not limited to,
easements;

. Points of ingress and eqgress. Driveway permits must be acquired from

either the state or borough as appropriate prior to submitting the
application;

Anficipated haul routes, contingent on approval from the
governmental agency with regulatory jurisdiction over the road;
Location of any processing areas on the parcel, if applicable;

North arrow;

The scale to which the site plan is drawn;

Preparer's name and date; and

Field verification must include staking the boundary of the parcel at
sequentially visible intervals. The planning director may grant an
exemption in_ writing to the staking requirements if the parcel
boundaries are obvious or staking is unnecessary.

A site plan, prepared by a qudlified independent civil engineer licensed

and active in the State of Alaska to include the following:

a.

b.

%

|O_

Surface water protection measures, if any, for adjacent properties,
including the use of diversion channels, interception ditches, on-site
collection ditches, sediment ponds and traps, and silt fence;
Location and elevation of test holes, and depth of groundwater,
based on the seasonal high-water table. At least one test hole per
ten acres of excavated area is required to be dug. The test holes
must be at least four feet below the proposed lowest elevation of
excavation depth;

Location of all private wells of adjacent property owners within 300
feet of the proposed parcel boundary; and

. Location of any water body on the parcel, including the location of

any riparian wetland as determined by best available data [] ;
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e. Ground water protection measures for anadromous streams,
especially with regard to juvenile salmon, as identified by shallow
groundwater flowpaths and critical areas of aquifer connectivity,
such as recharge, where this information is available.

9. A statement by the operator of the site that the requirements of KPB
21.29.045 have been satisfied.

B. In order to aid the planning commission or planning director's decision-
making process, the planning director may provide vicinity, aerial, land use,
and ownership maps for each application and may include additional
information.

Your consideration of this amendment is appreciated.
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Kenai Peninsula Borough

Assembly
MEMORANDUM
TO: Assembly President
Members, Kenai Peninsula Borough Assembly
FROM: Brent Johnson, Assembly Presiden 5
DATE: October 25, 2022

SUBJECT: LAYDOWN Johnson Amendment #4 Amending Ordinance 2022-36,

Amending KPB 21.29, KPB 21.25, and KPB 21.50.055 Regarding
Conditional Land Use Permits and Material Site Permits, Updating
Notice, Applicability, Permit Types, Application Requirements,
Standards and Permits Conditions (Johnson, Chesley)

[Please note the bold underlined language is new and the strikeout bold
language in brackets is to be deleted.]

>

Amend KPB 21.29.040, as follows:

21.29.040. Standards for sand, gravel or material sites.

A.

These material site regulations are intended to protect against aquifer

disturbance, road damage, physical damage to adjacent properties,
dust, noise and other impacts of earth materials extraction to properties in
the vicinity through setbacks, buffer zones, [and] street-level visual
screening [:] .and protection of salmon-rearing waters. Prior to granting a
counter permit or conditional land use permit under this chapter, the
planning director or planning commission, as applicable, must make the
following findings:

1. That the use is not inconsistent with the applicable comprehensive plan;

2. That the use will not be harmful to the public's health, safety, [and]
ageneral welfare [;] ,and the health of anadromous streams, particularly
with regard to juvenile salmon;

3. That sufficient setbacks, buffer zones, and other safeguards such as
avoidance of critical groundwater flowpaths and recharge areas are
being provided consistent with this chapter; and
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4. That the use provides for a reclamation plan consistent with this chapter.

Your consideration of this amendment is appreciated.
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Kenai Peninsula Borough

Assembly
MEMORANDUM
TO: Assembly President
Members, Kenai Peninsula Borough Assembly
FROM: Brent Johnson, Assembly Presiden )
DATE: October 25, 2022

SUBJECT: LAYDOWN Johnson Amendment #5 Amending Ordinance 2022-36,
Amending KPB 21.29, KPB 21.25, and KPB 21.50.055 Regarding
Conditional Land Use Permits and Material Site Permits, Updating
Notice, Applicability, Permit Types, Application Requirements,
Standards and Permits Conditions (Johnson, Chesley)

[Please note the bold underlined language is new and the strikeout bold
language in brackets is to be deleted.]

> Amend KPB 21.29.050, as follows:

21.29.050. Permit conditions applicable to all permits.

B. Discretionary Conditions. The planning commission or planning director, as
applicable, may set conditions of approval forissuance of a counter permit
or CLUP, as appropriate for the area in which the development is sited, for
the following:

1. Setbacks/Buffer Areaq.

a. The mandatory buffer area condition in subsection (A) above may
be increased, up to a maximum of 100 feet between the area of
excavation and the parcel boundaries if the planning commission
finds based on substantial evidence presented that increasing the
buffer area is necessary for the public health, welfare and safety of
the surrounding community;

i. Uponrequest of the applicant, in lieu of any additional buffer area

under this subsection designed to separate the use of material site
activities from neighboring parcel boundaries, an eight-foot-high
berm above the preexisting elevation may be constructed, prior
to excavation, around the excavation areaq. If the excavation site
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area _expands, the berm may move toward the permitted
boundary until such limits of the permitted area are exhausted.
The berm must be maintained at eight-foot height while permitted
activity is occurring.

b. All other requirements of KPB 21.29.050(A) (1) apply; and

c. When a buffer area has been denuded prior to review of the
application by the planning commission or planning director
revegetation may be required.

Road maintenance and repaqir. In consultation with the Road Service
Areda Director, road maintenance or repair of public right-of-way haul
routes may be required of the permittee.

Ingress and egress. The planning commission or planning director may
determine the points of ingress and egress for the material site. The
permittee is not required to construct haul routes outside the parcel
boundaries of the material site. Driveway authorization must be
acquired, from either the state through an “Approval to Construct” or
the borough road service area, as appropriate, prior to issuance of a
material site permit when accessing a public right-of-way.

Dust suppression. Dust suppression may be required when naturadl
precipitation is not adequate to suppress the dust generated by the
material site traffic on public right-of-way haul routes.

Surface water and groundwater protection. Use of surface and ground
water protection measures as specified in KPB 21.29.030(A)(8)(q).

Street-level screening. Street-level visual screening, noise mitigation, and
lighting restrictions as appropriate for the surrounding area and in
accordance with the standards set forth in KPB 21.29.040.

Your consideration of this amendment is appreciated.
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Kenai Peninsula Borough

Assembly
MEMORANDUM
TO: Assembly President
Members, Kenai Peninsula Borough Assembly
FROM: Brent Johnson, Assembly Presiden )
DATE: October 25, 2022

SUBJECT: LAYDOWN Johnson Amendment #6 Amending Ordinance 2022-36,
Amending KPB 21.29, KPB 21.25, and KPB 21.50.055 Regarding
Conditional Land Use Permits and Material Site Permits, Updating
Notice, Applicability, Permit Types, Application Requirements,
Standards and Permits Conditions (Johnson, Chesley)

[Please note the bold underlined language is new and the strikeout bold
language in brackets is to be deleted.]

> Amend KPB 21.29.057, as follows:

21.29.057(A). Material extraction below or within four feet of the seasonal high-
water table.

In_accordance with KPB 21.29.020(B)(3), a CLUP is required for material
extraction of material below or within four feet of the seasonal high water table.
Prior to a permit being issued the planning commission must impose the
mandatory conditions set forth in KPB 21.29.050(A) and discretionary conditions
as deemed appropriate. In accordance with KPB 21.29.050(A)(2) (b) dewatering
is_prohibited. The following additional application requirements and permit
conditions specific to a Material Extraction within the Water Table CLUP apply:

A. Prior to application for a water table extraction permit, the following
requirements must be met:

1. Installation of a sufficient number of monitoring wells and test pits, as
recommended by a gqualified professional, 1o adequately determine
groundwater flow direction, hydraulic gradient, water table and
seasonal high-water table elevation Monitoring well and test pit
locations must provide the qudlified professional with adequate
information to characterize the entire property that will be permitted for
material exiraction. Well casing elevations must be surveyed to a
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vertical accuracy of 0.01 feet by a reqistered land surveyor and tied to
NAVD 1988.
Determination of seasonal high-water table elevation, groundwater
flow direction, hydraulic gradient, and water table elevation for the site
must be measured under the supervision of a qualified professional.
A written report must be completed by a qudlified professional that
makes a determination about the potential adverse effects to
groundwater and surface water body elevation, groundwater and
surface water quality, surrounding water users and adjacent properties.
The determination must be based on available datq, interpretations of
the data and knowledge of groundwater processes.
The report must be submitted with the CLUP application and must:
a. ldentify existing public water system sources (i.e., wells, springs,
surface water intakes), as identified by the state, that are located
within one-half mile of the boundary of the property on which the
activity will take place;
. Identify actual or presumed private drinking water wells located
within one-half mile of the boundary of the property on which the
activity will take place and include a copy of the available well logs;
ldentify existing regulated potential sources of contamination within
at least one-half mile of the boundary of the property on which the
activity will take place;
Contain maps at appropriate scales presenting the results of the well
search, the setbacks required by subsection (C)(7) of this section,
and illustrating wetlands and water bodies; at least one map must
show identified potential sources of contamination;
Include the water table elevation monitoring data, monitoring well
logs and records of any test pits, and a discussion of the seasonadl
high-water table determination;
Evaluate subsurface hydrologic conditions and identify potential
adverse effects that may occur as a result of material extraction. The
evaluation of the hydrologic conditions must include identifying
confining layers and shallow ground water flowpaths.

(2

1o

&

|

=

Your consideration of this amendment is appreciated.
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Kenai Peninsula Borough

Assembly
MEMORANDUM

TO: Assembly President

Members, Kenai Peninsula Borough Assembly
Thru: Mike Navarre, Mayor v

Max Best, Chief of Staff  y g,
FROM: Robert Ruffner, Planning Director  gg
DATE: October 13, 2022

SUBJECT: Administrative Amendment #1 Amending Ordinance 2022-36,
Amending KPB 21.29, KPB 21.25, and KPB 21.50.055 Regarding
Conditional Land Use Permits and Material Site Permits, Updating
Notice, Applicability, Permit Types, Application Requirements,
Standards and Permits Conditions (Johnson, Chesley)

[Please note the bold underlined language is new and the strikeout bold
language in brackets is to be deleted.]

> Amend KPB 21.29.010, as follows:

21.29.010. Applicability.

A. This chapter applies to all private and public lands in the borough except
where the use is prohibited by ordinance within a local option zoning district
or exempt under KPB 21.29.015.

B. This chapter does not apply within the incorporated cifies of the Kenai
Peninsula Borough.

C. Earth material extraction within 300 linear feet from riparian wetlands and
the seasonal high-water level of naturally occurring open water bodies,
such as a lake, pond, river, stream, or ocean, is prohibited. This prohibition
does not apply to man-made water bodies or isolated ponds of less than
one acre on private property.

D. All operations must be conducted in _accordance with the current
publication of the State of Alaska, Alaska DEC User's Manual Best
Management Practices for Gravel/Rock Agaregate Extraction Projects. In
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the event a provision of this chapter conflicts with the State of Alaska’s
manual, this chapter controls.

|m

Up to 5,000 gallons of water per day may be withdrawn from a well. Proof
of an ADNR use authorization is required for withdrawal of water in excess
of 5,000 gallons per day from a well, as long as there is no open pond with
active excavation. Open water is allowed only with an approved settling
pond per KPB 21.29.055 or in conjunction with a CLUP approved pursuant to
KPB 21.29.057 (earth materials exiraction within the water table CLUP).

Your consideration of this amendment is appreciated.
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Kenai Peninsula Borough

Assembly
MEMORANDUM

TO: Assembly President

Members, Kenai Peninsula Borough Assembly
Thru: Mike Navarre, Mayor

Max Best, Chief of Staff wp
FROM: Robert Ruffner, Planning Director KK
DATE: October 13, 2022

SUBJECT: Administrative Amendment #2 Amending Ordinance 2022-36,

Amending KPB 21.29, KPB 21.25, and KPB 21.50.055 Regarding
Conditional Land Use Permits and Material Site Permits, Updating
Notice, Applicability, Permit Types, Application Requirements,
Standards and Permits Conditions (Johnson, Chesley)

[Please note the bold underlined language is new and the strikeout bold
language in brackets is to be deleted.]

>

Amend KPB 21.29.015, as follows:

21.29.015. Material extraction exempt from obtaining a permit.

A.

B.

Material extraction which disturlbbs an area of less than one acre that is not
in_ a mapped flood plain or subject to 21.29.010(B), does not enter the
water table, and does not cross property boundaries, does not require a
permit. [There will be no-excavation within 32 feet of a lotline.] An owner
or operator exempt under this subsection must register with the borough
on _a form provided by the planning department and must comply with

KPB 21.29.010(C).

Material extraction taking place on dewatered bars within the confines of
the Snow River and the streams within the Seward-Bear Creek Flood Service
Area do not require a permit, however, operators subject to this exemption
must provide the planning department with the information required by KPB
21.29.030(A)(1), (2). (6). (7) and a current flood plain development permit
prior to beginning operations.
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C. A prior existing use that is in full compliance with all provisions of [under]
KPB 21.29.120does not require o material extraction permit.

NLO

Your consideration of this amendment is appreciated.
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Kenai Peninsula Borough

Assembly
MEMORANDUM

TO: Assembly President

Members, Kenai Peninsula Borough Assembly
Thru: Mike Navarre, Mayor MmN

Max Best, Chief of Staff  mp
FROM: Robert Ruffner, Planning Director  gK
DATE: October 13, 2022

SUBJECT: Administrative Amendment #3 Amending Ordinance 2022-36,
Amending KPB 21.29, KPB 21.25, and KPB 21.50.055 Regarding
Conditional Land Use Permits and Material Site Permits, Updating
Notice, Applicability, Permit Types, Application Requirements,
Standards and Permits Conditions (Johnson, Chesley)

[Please note the bold underlined language is new and the strikeout bold
language in brackets is to be deleted.]

> Amend KPB 21.29.030, as follows:

21.29.030. Application procedure.

A. In orderto obtain a counter permit or CLUP under this chapter, an applicant
must first complete and submit to the borough planning department a
permit_application, along with the fee listed in the most current Kenai
Peninsula Borough Schedule of Rates, Charges and Fees. The planning
director may determine that certain contiguous parcels are eligible for a
single permit. The application must include the following items, without
which the application will be deemed incomplete:

1. Legal description of the parcel, KPB tax parcel ID number, and
identification of whether the permit is for the entire parcel, or a specific
location within a parcel:

2. Expected life span of the material site;

3. A buffer plan consistent with KPB 21.29.050(A)(1);
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Reclamation plan consistent with KPB 21.29.060;

The depth of excavation;
Type of material to be extracted;

A site map professional survevor licensed in the State of Alaska to
include the following:

Location and elevation of test holes, and depth of groundwater,

based on the seasonal high-water table. At least one test hole per
ten acres of excavated area is required to be dug. The test holes must
be at least four feet below the proposed lowest elevation of

excavation depth;

b. [Proposed buffers consistentwith KPB 21.29.050(A}{1).—or alternate
buffer plan] Location of all private wells of adjacent property owners
within 300 feet of the proposed parcel boundary:;

c. ldentification of all encumbrances, including but not limited to,
eqasements;

d. Points of ingress and egress. Driveway permits must be acquired from

either the state or borough as appropriate prior to submitting the

application;

[f] e. [Location of any prc ; ab

Identify and label all drainage features entering and exiting property;

[g:] f. Location of any water body on the parcel, including the location
of any riparian wetland as determined by best available data;

dg. North arrow;

[k h. The scale to which the site plan is drawn:;

[Eli. Preparer's name and date; and

izl i. Field verification must include staking the boundary of the parcel
at sequentially visible intervals. The planning director may grant an
exemption in writing to the staking requirements if the parcel
boundaries are obvious or staking is unnecessary.

A site plan, prepared by a gudlified independent civil engineer licensed
and active in the State of Alaska to include the following:
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B.

a. Surface water protection measures, if any, for adjacent properties,
including the use of diversion channels, interception ditches, on-site
collection ditches, sediment ponds and traps, and silt fence;

i)

excavation-depth:] Location of excavation, and, if the site is to be
developed in phases, the life span and expected reclamation date
for each phase;

c. [k

d. Anticipated haul routes, contingent on approval from the
governmental agency with requlatory jurisdiction over the road:; and
e. lLocation of any processing areas on the parcel, if applicable.

9. A statement by the operator of the site that the requirements of KPB

21.29.045 have been satisfied.

In order to aid the planning commission or planning director's decision-

making process, the planning director may provide vicinity, aerial, land use,

and ownership maps for each application and may include additional

information.

Your consideration of this amendment is appreciated.
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Kenai Peninsula Borough

Assembly
MEMORANDUM

TO: Assembly President

Members, Kenai Peninsula Borough Assembly
Thru: Mike Navarre, Mayor My

Max Best, Chief of Staff  mup
FROM: Robert Ruffner, Planning Director kg
DATE: October 13, 2022

SUBJECT: Administrative Amendment #4 Amending Ordinance 2022-36,
Amending KPB 21.29, KPB 21.25, and KPB 21.50.055 Regarding
Conditional Land Use Permits and Material Site Permits, Updating
Notice, Applicability, Permit Types, Application Requirements,
Standards and Permits Conditions (Johnson, Chesley)

[Please note the bold underlined language is new and the strikeout bold
language in brackets is to be deleted.]

> Amend KPB 21.29.045, as follows:

21.29.045. Required compliance with State and Federal laws

A. All applicants for permits for earth materials exiraction are required to
demonstrate compliance with state and federal law. Prior to final approval
of the permit, the applicant or agent must provide written documentation
from the permitting agency of compliance with the following:

pursuant-to-AS 43.45] An Alaska State Department of Natural Resources
(ADNR) temporary water use authorization if the Applicant intends for
water to leave the site. If water leaves the site, the applicant must adhere
to the provisions of the ADNR temporary water use authorization;

2. Mining permit as required by [the-Alaska State Depariment of Natural
Resources (] ADNR [}] if extraction activities are to take place on state
land;

3. Reclamation plan as required by ADNR, pursuant to A.S. 27.19:
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4. Notice of intent for construction general permit or multi-sector general
permit and storm water pollution prevention plan, and other associated
permits or plans required by the Department of Environmental
Conservation (DEC) pursuant to the Alaska Pollutant Discharge
Elimination System (APDES) requirements;

5. United States Army Corps of Engineers (USACE) permit pursuant to
Section 404 of the Clean Water Act, 33 U.S.C. 1344, if material extraction
activity requires USACE approval; and

6. Any other applicable state or federal agency with requlatory authority
of mining activities or earth materials extraction.

B. In addition to the requirements in subsection (A) of this section, all activity
must be conducted in compliance with state or federal regulations
governing the items listed below. Written documentation of compliance
with these regulations is not required. Complaints received by the borough
of violations of requirements within this section will be forwarded o the
appropriate agency for enforcement, this includes but is not limited to:

1. Airquality.

a. EPA air quality control permit is required for asphalt plants and
crushers;

b. ADNR burn permit is required for brush or stump burning.
Combustibles must be stockpiled separate from noncombustibles,
and burn permit requirements must be followed; and

c. ADEC dust control and air quality regulations pertaining to burning
activities must be followed.

2. Water quality. EPA or ADEC regulations controlling spills, spill reporting,
storage and disposal of oil, anti-freeze and hydrocarbons.

3. Hazardous Materials. Use and storage of hazardous materials, waste and
explosives.

a. EPA regulations controlling use of hazardous materials must _be
followed; and

b. U.S. Bureau of Alcohol, Tobacco, Firearms and Explosives requlations
must be followed when storing or using explosives.
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C. Edilure to comply with any of the requirements in subsections (A) and (B) of
this section is a violation of the permit, and is subject to enforcement
pursuant to KPB Chapter 21.50.

Your consideration of this amendment is appreciated.
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Kenai Peninsula Borough

Assembly
MEMORANDUM

TO: Assembly President

Members, Kenai Peninsula Borough Assembly
Thru: Mike Navarre, Mayor i

Max Best, Chief of Staff Mg
FROM: Robert Ruffner, Planning Director  RK
DATE: October 13, 2022

SUBJECT: Administrative Amendment #5 Amending Ordinance 2022-36,
Amending KPB 21.29, KPB 21.25, and KPB 21.50.055 Regarding
Conditional Land Use Permits and Material Site Permits, Updating
Notice, Applicability, Permit Types, Application Requirements,
Standards and Permits Conditions (Johnson, Chesley)

[Please note the bold underlined language is new and the strikeout bold
language in brackets is to be deleted.]

> Amend KPB 21.29.050, as follows:

21.29.050. Permit conditions applicable to all permits.

A. The planning commission or planning director, as applicable, must impose
the following mandatory conditions prior to approval of a permit under this

chapter:

1. Buffer Zone.

a. A buffer area of 32 feet must be established between the area of

excavation and the parcel boundaries. The buffer area may include

one or more of the following: undisturbed natural vegetation that

provides sufficient noise and street-level visual screening; an eight-

foot earthen berm with a 2:1 slope; or a minimum eight-foot fence.
Berms should not alter natural drainage features;

b. A 2:1 slope must be maintained between the buffer zone and

excavation floor on all inactive site walls. Material from the area

designated for the 2:1 slope may be removed if the site plan provides
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d.

the timeframe for removal and verification that suitable, stabilizing
material will replace the removed material within 30 days of removal;
Where an easement exists, a buffer must not overlap the easement,
unless otherwise conditioned by the planning commission or planning
director, as applicable; and

This requirement may only be waived upon a finding by the planning
director or planning commission, as applicable, that a lot line where
the waiver is requested is directly adjacent to another material site.

Water source separation.

a.

|

|0

|O_

Material extraction below or within four feet of the seasonal high-
water table is prohibited unless the applicant is issued a CLUP
Material Extraction Within Water Table Permit and the requirements
and conditions set forth in KPB 21.29.057 are satisfied;

Dewatering either by pumping, ditching or some other form of
draining that removes water from the site or causes water 1o leave
the site is prohibited;

. All permits shall be issued with a condition which prohibits any

material extraction within 100 linear feet of any private well or water
source existing prior to original permit issuance; and

. On _site_ movement of water may be permitted pursuant to KPB

21.29.057 and if: (i) the operator provides a statement under seal and
supporting data from a qualified independent civil engineer licensed
and active in the State of Alaska that the dewatering will not lower
any known water systems; and (i) the applicant posts a bond for
liability for potential accrued damages in an amount equivalent to
the cost to replace each water wells within a 300-foot radius of the
site. The rebuttable presumption is that the cost per well is a minimum

of $10,000.

Roads. Operations that impact borough roads must be conducted in

accordance with the requirements and remedies of KPB Chapter 14.40.

Dust control. Dust suppression is required on haul roads within the

boundaries of the material site by application of water or calcium

chloride.

Hours of operation. Material extraction activities, including equipment

operation, may only occur between the hours of 4:00 a.m. and 2:00 p.m.

Alaska Standard Time (AKST), or as determined by the planning
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commission _or planning director, as applicable, to be appropriate
based on information presented.

a. Seasonal, project-based waiver. An_applicant may request a
seasonal, project-based waiver of the hours of operation
requirements under this subsection. A waiver granted under this
subsection is valid for six consecutive calendar months. To grant a
waiver under this subsection, the commission must find that the
waiver is necessary for a specific project, and that the waiver is not
harmful to the public health, safety, and general welfare of borough
residents.

Groundwater elevation. All material sites must maintain one monitoring
well four feet below the proposed excavation per ten acres of
excavated area.

Setback. Material site excavation areas must be 250 feet from the
property boundaries of any [lecal-optionzoning district] existing public
school ground, private school ground, college campus, childcare
facility, multi-purpose senior center, assisted living home, and licensed
health care facility. If overlapping, the buffer areas of the excavation
must be in addition to the 250-foot setback.

Permit _boundaries. The buffers and any easements or right-of-way
abutting the proposed permit area must be staked at sequentially visible
infervals. Field verification and staking will require the services of @
professional land surveyor. Stakes must be in place prior to issuance of

the permit.

Processing. Material extraction of any size that includes processing,
screening, or crushing activities is prohibited unless the applicant is
issued an Earth Materials Processing CLUP and the conditions set forth in
KPB 21.29.055 are imposed on the permit.

. Discretionary Conditions. The planning commission or planning director, as

applicable, may set conditions of approval for issuance of a counter permit

or CLUP, as appropriate for the area in which the development is sited, for

the following:

1.

Setbacks/Buffer Areq.
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a. The mandatory buffer area condition in subsection (A) above may
be increased, up to a maximum of 100 feet between the area of
excavation and the parcel boundaries, if the planning commission
finds based on substantial evidence presented that increasing the
buffer area is necessary for the public health, welfare and safety of
the surrounding community;

i. _Uponreqguest of the applicant, in lieu of any additional buffer area
under this subsection designed to separate the use of material site
activities from neighboring parcel boundaries, an eight-foot-high
berm above the preexisting elevation may be constructed, prior
to excavation, around the excavation areaq. If the excavation site
area_expands, the berm may move foward the permitted
boundary until such limits of the permitted area are exhausted.
The berm must be maintained at eight-foot height while permitted
activity is occurring.

b. All other requirements of KPB 21.29.050(A) (1) apply; and

c. When a buffer area has been denuded prior to review of the
application by the planning commission or planning director
revegetation may be required.

Road maintenance and repair. In consultation with the Road Service
Area Director, road maintenance or repaqir of public right-of-way haul
routes may be required of the permittee.

Ingress and egress. The planning commission or planning director may
determine the points of ingress and egress for the material site. The
permittee is not required to construct haul routes outside the parcel
boundaries of the material site. Driveway authorization must be
acquired, from either the state through an “Approval to Construct” or
the borough road service area, as appropriate, prior to issuance of a
material site permit when accessing a public right-of-way.

Dust suppression. Dust suppression may be required when naturdl
precipitation is not adequate to suppress the dust generated by the
material site traffic on public right-of-way haul routes.

Surface water protection. Use of surface water protection measures as
specified in KPB 21.29.030(A)(8) (a).
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6. Street-level screening. Street-level visual screening, noise mitigation, and

lighting restrictions as appropriate for the surrounding area and in

accordance with the standards set forth in KPB 21.29.040.

Your consideration of this amendment is appreciated.
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Kenai Peninsula Borough

Assembly
MEMORANDUM

TO: Assembly President

Members, Kenai Peninsula Borough Assembly
Thru: Mike Navarre, Mayor

Max Best, Chief of Staff Mmp
FROM: Robert Ruffner, Planning Director KK
DATE: October 13, 2022

SUBJECT: Administrative Amendment #6 Amending Ordinance 2022-36,
Amending KPB 21.29, KPB 21.25, and KPB 21.50.055 Regarding
Conditional Land Use Permits and Material Site Permits, Updating
Notice, Applicability, Permit Types, Application Requirements,
Standards and Permits Conditions (Johnson, Chesley)

[Please note the bold underlined language is new and the strikeout bold
language in brackets is to be deleted.]

> Amend KPB 21.29.055, as follows:

21.29.055. Earth materials processing.

In accordance with KPB 21.29.020(B) (2), a n Earth Materials Processing CLUP
is required for earth materials processing activities, such as material screening
or_crushing. Prior to issuing a permit_under this subsection, the planning
commission must _impose the mandatory conditions set forth in KPB
21.29.050(A) and discretionary conditions as the planning commission deems
appropriate. In_addition, the following requirements and permit conditions
specific to an Earth Materials Processing CLUP apply:

A. Setback. In the case of a CLUP, any equipment which conditions or
processes material must be operated at least 300 feet from the parcel
boundaries. At its discretion, the planning commission may waive the 300-
foot processing distance requirement, or dllow a lesser distance in
consideration of and in accordance with existing uses of the properties in
the vicinity at the time of approval of the permit.
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B. Hours of operation.

1.

2.

N

Processing equipment may only be operated between 8:00 a.m. and
7:00 p.m. AKST, or as determined by the planning commission.

The planning commission may grant exceptions to increase the hours of
operatfion and processing in the event of an emergency or a good-
cause finding that the increased hours of operation serve a public
purpose and are not harmful to the public health, safety, and general
welfare of borough residents. Such an exception shall not exceed 120

days.

Seasonal, project-based waiver. An applicant may request a seasonal,
project-based waiver of the hours of operation requirements under this
section. A waiver granted under this subsection is valid for six
consecutive calendar months. To grant a waiver under this subsection,
the commission must find that the waiver is necessary for a specific
project, and that the waiver is not harmful to the public health, safety,
and general welfare of borough residents.

C. Onsite retention of settling pond water is allowed, including for the washing

of materials, provided that the settling pond is not created by channeling

or_redirecting natural water bodies or natural drainage. However, if the

settling pond is within four feet of the seasonal high water table, then an

earth materials extraction within water table CLUP under KPB 21.29.057 is

also required.

Your consideration of this amendment is appreciated.
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Kenai Peninsula Borough

Assembly
MEMORANDUM

TO: Assembly President

Members, Kenai Peninsula Borough Assembly
Thru: Mike Navarre, Mayor

Max Best, Chief of Staft g,
FROM: Robert Ruffner, Planning Director KK
DATE: October 13, 2022

SUBJECT: Administrative Amendment #7 Amending Ordinance 2022-36,

Amending KPB 21.29, KPB 21.25, and KPB 21.50.055 Regarding
Conditional Land Use Permits and Material Site Permits, Updating
Notice, Applicability, Permit Types, Application Requirements,
Standards and Permits Conditions (Johnson, Chesley)

[Please note the bold underlined language is new and the strikeout bold
language in brackets is to be deleted.]

>

Amend KPB 21.29.060, as follows:

21.29.060. Reclamation plan.

A.

B.

All material site permit applications require an overall reclamation plan. A
site plan for reclamation must be required including a scaled drawing with
finished contours. A five-year reclamation plan must be submitted with a
permit renewal request.

The applicant may revegetate and must reclaim all disturbed land within
the tfime period approved with the reclamation plan so as to leave the land
in_a stable condifion wherein a 2:1 slope is maintained. Any revegetation
must be done with a non-invasive plant species. Bonding must be required
at $750.00 per acre for all acreage included in the current five-year
reclamation plan. In the alternative, the planning director may accept a
qudlified professional’s estimate for determining the amount of bonding. If
the applicant is bonded with the state, the borough's bonding requirement
is waived. Compliance with reclamation plans will be enforced under KPB
21.50.
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C.

|©

|rm

The following measures must be considered in the preparation, approval
and implementation of the reclamation plan, although not all will be
applicable to every reclamation plan:

1. The area will be backfilled, graded and re-contoured using sirippings,
overburden, and topsoil so that it will be stabilized to a condition that
will allow for revegetation under KPB 21.29.060(B).

N

The topsoil used for reclamation must be reasonably free from roofs,
clods, sticks, and branches greater than 3 inches in diameter. Areas
having slopes greater than 2:1 require special consideration and design
for stabilization by an independent, professional civil engineer licensed
and active in the State of Alaska.

|

Exploration frenches or pits will be backfilled. Brush piles and unwanted
vegetation must be removed from the site, buried or burned. Topsoil and
other organics will be spread on the backfilled surface to inhibit erosion
and promote natural revegetation.

|~

Topsoil mine operations must ensure a minimum of four inches of suitable
arowing medium is left or replaced on the site upon completion of the
reclamation activity (unless otherwise authorized).

|

Ponding may be used as a reclamation method as approved by the
planning commission.

o~

The area will be reclaimed in a manner that screens the site from
becoming a public attractive nuisance and in d manner that is not
harmful to public health, safety, and general welfare.

. The five-year reclamation plan must describe the total acreage to be

reclaimed relative to the total excavation plan. The five-year reclamation
plan must also identify any drainage features which enter or exit the

property.

Close-out. Reclamation plans and requirements survive expiration,
termination, or revocation of a permit granted under this chapter. In order
to close-out a permit, the planning director must be provided adequate
proof that reclamation has been conducted in accordance with the
reclamation plan. If a permit expires, terminates, oris revoked prior to permit
close-out, the remedies under KPB 21.50 apply and the planning director
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may hold applicable fines and remedies in abeyance upon a finding that
reclamation is actively ongoing.

Your consideration of this amendment is appreciated.
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Kenai Peninsula Borough

Assembly
MEMORANDUM

TO: Assembly President

Members, Kenai Peninsula Borough Assembly
Thru: Mike Navarre, Mayor My

Max Best, Chief of Staff mp
FROM: Robert Ruffner, Planning Director KK
DATE: October 13, 2022

SUBJECT: Administrative Amendment #8 Amending Ordinance 2022-36,

Amending KPB 21.29, KPB 21.25, and KPB 21.50.055 Regarding
Conditional Land Use Permits and Material Site Permits, Updating
Notice, Applicability, Permit Types, Application Requirements,
Standards and Permits Conditions (Johnson, Chesley)

[Please note the bold underlined language is new and the strikeout bold
language in brackets is to be deleted.]

>

Amend KPB 21.29.120, as follows:

21.29.120. Prior-existing uses.

A.

B.

Determination. Prior-existing uses (PEU) in effect on October 1, 2022 are
allowed to continue operation subject to the requirements of this section.
The burden of proof that the prior-existing use existed before October 1,
2022 is on the applicant. If the planning director denies prior-existing use
status, the applicant must comply with the permit requirements of this
chapter. Failure to apply for a prior-existing use determination by January
1, 2024 will result in termination of all rights to continued operation as a
nonconforming use and require full compliance with all provisions of this

chapter.

Decision. The planning director will give notice of the application for a prior-
existing use determination to property owners within 100 feet of the subject
parcel boundaries. The notice shall include a summary of the application,
a_vicinity map, and a deadline for submitting written comments or
evidence regarding the existence of the use prior to the planning director
issuing a decision. The planning director will issue a decision regarding the
prior-existing use status based on the written aqpplication, written
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O

|©

E.

F.

(@

comments, or evidence regarding the existence of the use. Based on that
information, the planning director will classify the PEU based upon the types
defined in KPB 21.29.020 and will provide a written description of the existing
operations. The planning director's decision will also set forth the
reclamation plan _as required by subsection (F) below. The planning
director's decision may be appealed by the applicant or affected property
owners to the planning commission within 15 days of distribution of the
decision.

. Discontinuance. Any _prior-existing _use which has ceased by

discontinuance for an uninterrupted period of [3é5-days] five (5) years must
thereafter conform to the permit requirements of this chapter. Lack of intent
fo cease use or abandon the use does not suspend the 365-day time
period. If a prior-existing use is discontinued or abandoned, it may not be
recommenced.

. Expansion Prohibited. A prior-existing use may not be increased, intensified,

or expanded or moved to any other part of the |ot, tract, or parcel it
occupies after October 1, 2022, nor may the prior-existing use be moved to
a parcel which is subject to this chapter. If a parcel is subdivided, the pre-
existing use may not be expanded to any lof, fract, or parcel where
material exiraction or processing had not previously occurred or was not
lawfully established in accordance with this section. If a PEU material site
has been exhausted as determined by the planning director, it cannot be
used for earth materials processing without an earth materials processing
CLUP.

Standards. In order to qualify as a legal prior-existing use, the use must meet
the following standards, on or before October 1, 2022:

1. A use must have been legally established under prior law.

2. A use must be operational in accordance with the type of use.

In accordance with 21.29.015, on or before January 1, 2026, all legal prior-
existing-use _extraction operations shall comply with KPB 21.29.060
(reclamation plan) and applicable hours of operation requirements under
this chapter. The planning director may waive or modify any or all of the
reclamation plan requirements set forth in KPB 21.29.060 as appropriate.

. Materials extraction operations with legal prior-existing use status which

extract material below or within four feet of the seasonal highwater table
shall conduct operations in accordance with the requirements outlined in
KPB 21.29.057, except that KPB 21.29.057(C)(7) will not apply.
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H. For the purposes of this section, “increased, intensified, or expanded”
means: (1) enlarging the area of excavation beyond the classification set
forth in the planning director’s decision or beyond the written description of
existing operations as set forth by the planning director under subsection
(B) above; (2) increasing the depth of excavation to go within four feet of
the seasonal high-water table; or (3) adding a use that was not in existence
as of the date of the PEU status determination, to include adding earth
materials processing fo a use that did not previously include processing.

Your consideration of this amendment is appreciated.
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Kenai Peninsula Borough

Assembly
MEMORANDUM

TO: Assembly President

Members, Kenai Peninsula Borough Assembly
Thru: Mike Navarre, Mayor My

Max Best, Chief of Staff Mp
FROM: Robert Ruffner, Planning Director KK
DATE: October 13, 2022

SUBJECT: Administrative Amendment #9 Amending Ordinance 2022-36,
Amending KPB 21.29, KPB 21.25, and KPB 21.50.055 Regarding
Conditional Land Use Permits and Material Site Permits, Updating
Notice, Applicability, Permit Types, Application Requirements,
Standards and Permits Conditions (Johnson, Chesley)

[Please note the bold underlined language is new and the strikeout bold
language in brackets is to be deleted.]

> Amend KPB 21.29.130, as follows:

21.29.130. Definitions.

A. Unless the context requires otherwise, the following definitions apply to
material site permits and activities:

1. Abandon means to cease or discontinue a use without intent to resume,
but excluding short-term interruptions to use or activity during periods of
remodeling, maintaining, or otherwise improving or rearranging a facility or
during normal periods of vacation or seasonal closure. An "intent to resume”
can be shown through continuous operation of a portion of the facility,
maintenance of utilities, or outside proof of continuance, e.g., bills of lading
or delivery records. Abandonment also means the cessation of use,
regardless of voluntariness, for a specified period of time.

2. Aggrieved Party means a party of record adversely impacted by the
decision of the hearing officer who participated before the hearing officer
either by written or oral presentation.
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|

Aquifer means a subsurface formation that contains sufficient water-
saturated permeable material to vield economical guantities of water to
wells and springs.

|~

Aquifer-confining layer means that layer of relatively impermeable soil
below an aquifer, typically clay, which confines water.

Commercial means any provision of services, sale of goods, or use
operated for production of income whether or not income is derived,
including sales, barter, rental, or frade of goods and services.

|

o

Conditioning or _processing material _means a value-added process
including batch plants, asphalt plants, screening, blasting, washing, and
crushing by use of machinery. It does not include stripping and segregation
with excavation equipment.

I

Exhausted means that all material of a commercial gquality in a sand,
gravel, or material site has been removed.

8. Groundwater means, in the broadest sense, all subsurface water, more
commonly that part of the subsurface water in the saturated zone.

9. Person shall include any individual, firm, partnership, association,
corporation, cooperative, or state or local government.

10.Quarter or Quarterly means January through March, April through June,
July through September, or October through December;

11.Sand, gravel or material site means an area used for extracting, quarrying,
or condifioning gravel or substances from the ground that are not subject
to_permits through the state location (mining claim) system (e.g., gold,
silver, and other metals), nor energy minerals including but not limited to
coal, oil, and gas.

12.Seasonal high groundwater table means the highest level 1o which the
groundwater rises on an annual basis.

13.Stable condition means the rehabilitation, where feasible, of the physical
environment of the site fo a condition that allows for the reestablishment of
renewable resources on the site within a reasonable period of fime by
natural processes.

14.Surface water means water on the earth's surface exposed to the
atmosphere such as rivers, lakes, and creeks.

15.Topsoil means material suitable for vegetative growth.

16.Waterbody means any lake, pond, stream, riparian wetland, or
groundwater into which stormwater runoff is directed.
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17.Water source means a well, spring or other similar source that provides
water for human consumptive use.

Your consideration of this amendment is appreciated.
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Kenai Peninsula Borough

Assembly
MEMORANDUM
N wrent Johnson, Assembly President
Meml ;, k ai Peninsula Borouoh Acsemhlv
FROM: Lane Chesley, Assembly member
DATE: February 7, 2023

SUBJECT: LAYDOWN Chesley Motion Re Clerical Edits to Ordinance 2022-36,
Amending KPB 21.29, KPB 21.25, and KPB 21.50.055 Regarding Conditional
Land Use Permits and Material Site Permits, Updating Notice, Applicability,
Permit Types, Application Requirements, Standards and Permits Conditions
(Johnson, Chesley)

[Please note the bold underlined language is new and the strikeout language in brackets is to be
deleted.]

> Motion:
To authorize the Borough Legal Department to make necessary non-substantive wording
or clerical edits for the purposes of consistency and readability as subcommittee

amendments are incorporated into a Substitute Ordinance to bring back for public hearing
and Assembly consideration.

Your consideration is appreciated.
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Kenai Peninsula Borough
Assembly

MEMORANDUM

TO: Assembly President
Members, Kenai Peninsula Borough Assembly

FROM: Lane Chesley, Assembly Member @/MD ‘f{jv L.C.
DATE: January 26, 2023

SUBJECT: Chesley Amendment #6 Amending Ordinance 2022-36, Amending KPB 21.29,

KPB 21.25, and KPB 21.50.055 Regarding Conditional Land Use Permits and

* Material Site Permits, Updating Notice, Applicability, Permit Types, Application
Requirements, Standards and Permits Conditions (Johnson, Chesley)

[Please note the bold underlined language is new and the strikeout language in brackets is to be
deleted.]

> Amend KPB 21.29.020(B), as follows:

21.29.020. Types of permits available.

B. Conditional land use permit. A conditional land use permit (CLUP) is required for the
following types of earth material extraction or uses:

A, Conditional land use permit. A conditional land use permit (CLUP) is required
for the following types of earth material extraction or uses:

1. Type I CLUP — Earth Materials Extraction. A Type I CLUP is
required for any earth materials excavation or extraction which

disturbs 5 or more cumulative acres. Earth materials conditioning or
processing activities and excavation or extraction within four feet of
the seasonal high-water table is prohibited under _this permit. The

requirements and conditions in KPB 21.29.050 apply to a Tvpe el

[t

Type II CLUP — Earth Materials Conditioning or Processing. A Type
I CLUP _i_s required for any operatien that includes earth materials
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conditioning or processing activities. The conditions in KPB 21.29.050

and KPB 21.29.055 apply to a Type II CLUP.
[Enrth.Aatoriq Drnnacoing A sxth-Materin

[

Type III CLUP — Earth Materials Extraction Within Water Table. A
Type III CLUP is required for operations of any size that excavate or
extract earth materials within four feet of the seasonal high-water

table. The requirements and conditions in KPB 21.29.050 and KPB
21.29.057 for a Type III CLUP. If the application includes plication_includes earth
materials conditioning or processing activities, then the requirements
and condmons in KPB 21 29 055 ggpjy_

An applicant may request a CLUP that includes one. two or all three of the above permit types.
A CLUP is valid for a period of five vears, A CLUP may be renewed in accordance with KPB

21.29.070. The provisions of KPB Chapter 21.25 are applicable to material site CLUPs and the
provisions of KPB 21.25 and 21.29 are read in harmony. If there is a conflict between the
provisions of KPB 21.25 and 21.29, the provisions of KPB 21.29 are controlling.

Your consideration is appreciated.
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Code Section

ORD 2022-36

Current Code

Highlighted Changes

Potential amendments

KPB 21.25.050

30-day staff review
period of an application.

21-day staff review
period of an
application.

Increase from 21 to 30
days.

Planning Director

KPB 21.25.060
- Notice

Notice published on KPB
website; public bulletin;
mailed to all
owners/leaseholders
within 2 mile radius of
proposed site.

Requires notice
published two times in
newspaper, posted in
the post office, copy of
the noftice sent by
regular mail to all owners
and/or leaseholders
within one-half mile.

Expressly does not
apply to counter
permits.

No longer requires
newspaper
publication but allows
for publication on KPB
website.

KPB 21.29.005

Establishes an infent and
purpose section for KPB
Chapter 21.29 with focus

- Applicability

C. Prohibits extraction
within 300 feet of riparian
wetlands and naturally-
occurring open water
bodies;

- Intent and on public health, safety N/A New code section.
Purpose and general welfare, and

fo promote compatible,

orderly development.

A. Applies to all private

and public lands, except

as preempted by other New code section to

law; clarify applicability of

chapter and fact that

B. Does not apply within it does apply to both

1S S50 1L the incorporated cities; N/A public and private

lands outside of the
incorporated cities
unless otherwise
exempt.
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ORD 2022-36

D. Operations must be
conductedin
accordance with current
Alaska DEC Manual for
extraction projects.

Current Code

Highlighted Changes

Potential amendments
Planning Director

KPB 21.29.015
-Material
extraction
exempt from
obtaining a
permit

A. Exempts

extraction disturbing less
than one acre if:

-Not in floodplain;

-Does not enter water
table; and

-Does not cross property
boundaries.

No excavation
within 32' of lot line.

B. Exempts
dewatered bars
within SBCFSA/Snow
River.

C. Exempts PEUs but by
2026 must:

-Provide reclamation
plan

-Comply with buffer
zone requirements

Currently 21.29.010

A. Exempts

extraction disturbing less
than one acre if:

-Not in floodplain;

-Does not enter water
table; and

-Does not cross property
boundaries.

No excavation within 20
feet of ROW or 10 feet of
lot line.

B. Exempts
dewatered bars
within SBCFSA/
Snow River.

C. PEUs exempt but
floodplain permit
required within mapped
special flood hazard
areq.

New code section.

No excavation within
32’ of lot lines.

PEUs exempt but must
provide reclamation
plan & comply with
buffer zone
requirements by 2026.

Require registration of
excavation <1 acre.
Addresses the
concern of how can
KPB state no permit
required yet stipulate
buffer requirements,
clarify that the buffer
is not part of the 1
acre limitation.
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KPB 21.29.020-
Types of
permits
available

ORD 2022-36

Counter permit

-1 to 10 acres
-No processing
-No water

table extraction
-Only 21.29.050
conditions apply.

Earth Materials Extraction
CLUP

-Activity disturbing more
than 10 acres

-No processing

-No water

table extraction

-Only 21.29.050
conditions apply

Earth Materials
Processing CLUP
-Required for all on-

site processing,
screening, or crushing
-21.29.050 and 21.29.055
conditions apply

Earth Materials Extraction
within Water Table CLUP
-Required for all earth
materials extraction
within water table
-21.29.050 and

Current Code

Counter permit and
generic CLUP only.

CLUP application
requires all mandatory
conditions and covers all
uses.

Highlighted Changes

Counter permit and
three types of CLUPs.

1 to 10 acres eligible
for counter permit if
Nno processing or
water table
extraction.

Three different CLUP
categories: earth
materials extraction
(more than ten
acres), earth materials
processing, and earth
materials extraction
within water table.

Applicant may apply
for one, two, or all
CLUP types.

Potential amendments
Planning Director
Counter Permits and
Earth Materials
Extraction CLUP -
Allow for up to 5k
gallons of water
withdrawal/ day, from
well. Require proof of
ADNR water
withdrawal for
amount in excess of
5k/ gallons/ day from
a well, not create
open pond with
active excavation.
Open water
allowable, but
requires water CLUP

Allow for up to 500
cubic yards of
processing material
between hours of
8AM to 6PM.

Earth Materials
Processing CLUP
Add blasting as a
type of processing.
Clarify processing
does not mean
striping and
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ORD 2022-36

Current Code

Highlighted Changes

Potential amendments
Planning Director

21.29.057 segregation with
conditions apply excavation
equipment.

KPB 21.29.030-
Application
procedure

Very similar to current
procedure. Requires site
map from professional
surveyor and site plan
from professional
engineer

-Legal description
-Life span

-Buffer plan
-Reclamation plan
-Excavation depth
-Type of materials and
equipment

-Any voluntary permit
conditions

-Site plan

Breaks apart site map
(professional surveyor)
from site plan
(professional
engineer)

Application will be
deemed incomplete
without all items listed.
(Not in current code.)

Revise to stipulate
that Survey function is
limited to existing site
conditions prior to any
activity.

Require engineer
w/seal for all future
site lay out plans

KPB 21.29.040-
Standards for
sand, gravel or
material sites

Planning Director
(counter permits) or
Planning Commission
(CLUPs) must find:

-Use is not inconsistent
with applicable comp
plan

-Use will not be harmful to
public's health, safety
and general welfare
-Provides sufficient
setbacks, buffer zones,
and other safeguards
-Reclamation plan

-Protects against
lowering of water
sources serving other
properties and damage
to other properties
-Minimizes off-site dust
movement, noise
disturbance, visual
impacts & alternate
post-mining land uses

All new
standards/"may issue”

Focus on legitimate
public purpose to
protect against
damage to public
roads and adjacent
properties as well as
dust, noise and other
impacts through
setbacks, buffer
zones, and street-level
visual screening.

Amount of visual
screening, if any, is a
significant question,
which we recognize
from public testimony.
Significant policy call
with legal input.

KPB 21.29.045

Applicants required to
demonstrate compliance
with state and federal
law through written

N/A

New code section.

Requires compliance
with applicable
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Code Section

ORD 2022-36

documentation from
pertinent authorities:
-Mining license (AK Dept
of Revenue)

-Mining permit (ADNR)
-Permits and plans
required by DEC

-Permits from USACE, if
applicable

-Other applicable permits
from other regulatory
bodies authorized to
regulate mining activities
or earth materials
extraction

Must comply with other
regulations such as air
and water quality, and
hazardous materials

Violations subject to
enforcement under 21.50

Current Code

Highlighted Changes

state/federal
agencies prior to
approval of KPB
permit.

All activity must
comply with
state/federal
regulations governing
air/water quality and
hazardous materials.

Violations subject to
enforcement under
21.50.

Potential amendments
Planning Director

Explicitly add ADNR
for temporary water
withdrawals

KPB 21.29.050

NINE MANDATORY
CONDITIONS

1. Buffers: 32-foot
buffer/may include
natural vegetation for
street-level visual and
noise screening; 8-foot
fence or berm with a 2:1

Buffers: 50’ of
undisturbed natural
vegetation, or 6' berm
with at least 2:1 slope, or
6' fence. Material from
slope may be removed
if site plan provides
removal timeframe and
verification material will

Allows flexibility to
meet demands of a
specific application
vs. “one size fits all” of
current code.

Buffers:
-Street-level noise and
visual screening (as

Berm height needs to
be more flexible if
screening
requirements are to
consider more 8’
above elevation at
property boundaries.
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ORD 2022-36

slope; 2:1 slope between
buffer zone and floor on
all inactive site walls.
Material from slope may
be removed if site plan
provides removal
timeframe and
verification material will
be replaced within 30
days.

2. Water source
separation: No exfraction
below or within 4’ of
seasonal high-water
table unless new section
21.29.057 conditions are
met (Material Extraction
within Water Table
CLUP/see below); no off-
site dewatering; no
extraction within 100 feet
of private well.

3. Roads: Operations
impacting KPB roads
must comply with 14.40
and subject to remedies
in 14.40.

4. Dust control: Water or
calcium chloride on haul

Current Code

be replaced within 30
days. Planning
Commission may waive
where topography or
placement of natural
barriers make screening
not feasible or
unnecessary

Water source separation:

No material extraction
within 100 horizontal feet
of any water source
existing prior to permit
issuance. Counter
permits require four-foot
vertical separation from
seasonal high water
table. CLUPs require
two-foot vertical
separation from
seasonal high water
table. No dewatering
unless PC grants
exemption.

Roads: Operations
impacting KPB roads
must comply with KPB
14.40.175 and subject to
remedies in 14.40.

Highlighted Changes

opposed to generic
“noise and visual
screening/impacts
-Decrease from 50’
vegetation to 32’
-Increase from 6’ to 8’
minimum
-Decision-maker may
waive if lot line is
directly adjacent to
another material site

Water source
separation:
-Operations within
water table governed
by new section,
21.29.057 (see below)
and require Material
Extraction within
Water Table CLUP
-On site water
movement permitted
if qualified
independent civil
engineer provides
statement under seal
that dewatering will
not lower any known
water systems and
applicant posts bond
for potential accrued

Potential amendments
Planning Director

Clarify that street level
means elevation at
property boundaries.

“Note adjacent
means adjoining in
this instance, not
separated by a ROW”
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Code Section

ORD 2022-36

Current Code

Highlighted Changes

Potential amendments

roads within boundaries
of material site

5. Hours of operation: 6
am-9m but decision-
maker may waive for
specific seasonal project.
Waiver valid for six
consecutive months.

6. Groundwater
elevation: Requires
groundwater
monitoring/one well 4’
below proposed
excavation per ten acres
of excavated area.

7. Setback: 250’ from
LOZD/school/senior
center/child care
facility/etc.

8. Boundaries: Must stake
buffers, ROWs, easements
at visible intervals by
professional land
surveyor. Stakes must be
placed prior to permit
issuance.

Dust control: Water or
calcium chloride on haul
roads within boundaries
of material site

Hours of operation: Rock
crushing equipment shall
not be operated
between 10 pm and 6
am.

Boundaries: Staked at
sequentially visible
intervals where
boundaries are within
300’ of excavation
perimeter. Verification
and staking by
professional land
surveyor.

Processing: See below.

damages in amount
equivalent to replace
each water well
within 300-foot radius
of site. Rebuttable
presumption is each
well is minimum of
$10,000.

Roads/Dust control:
Essentially the same.

Hours of operation:
For all extraction
activities, 6 amto 9
pm but decision-
maker can waive or
adjust for specific
seasonal project for
period of six
consecutive months.

Groundwater
elevation: Requires
groundwater
monitoring.

Setback: 250’ from
LOZD/school/senior
center/child care
facility/etc.

Planning Director
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Potential amendments

Code Section ORD 2022-36 Current Code Highlighted Changes . .
Planning Director
9. Processing: Must Boundaries:
comply with conditions in Stakes must be
new section 21.29.055 placed prior to permit
(Earth Materials issuance rather than
Processing CLUP/see time of application.
below.)
Processing:
SIX DISCRETIONARY Requires compliance
CONDITIONS with new section
21.29.055 and Earth
1. Setbacks/Buffer Areas: Materials Processing
Up to maximum of 100’ if CLUP.
PC finds based on
substantial evidence that Adds discretfionary
increase is necessary for conditions:
public health, welfare, -Additional setbacks
and safety; potential for or rolling berms
rolling berms instead. -Maintenance and
repair of damaged
2. Road maintenance public roads
and repair: Permittee -Driveway
may be required to authorization
maintain/repair -Dust suppression on
damaged public roads; public ROWs
requires consultation with -Surface water
RSA Director. protections as set
forth in
3. Ingress/egress: 21.29.030(A)(8)(a)
Decision-maker may -Street-level screening
require driveway as appropriate for
authorization. surrounding area and
8

121



Code Section

ORD 2022-36

Current Code

Highlighted Changes

Potential amendments

4. Dust suppression: On
public ROWs when
natural precipitation
inadequate to suppress
dust generated by
material site traffic.

5. Surface water
protection: As specified in
21.29.030(A)(8)(a).

6. Street-level screening:
Street-level visual
screening, noise
mitigation, & lighting
restrictions as appropriate
for the surrounding area
and in accordance with
21.29.040 standards set to
protect against attractive
nuisance issues.

to protect against
attractive nuisances

Planning Director

KPB 21.29.055-
Earth materials
processing

In addition to mandatory
conditions in
21.29.050(A).

A. Condifioning or
processing equipment
must be operated at
least 300" from parcel
boundaries. PC may
waive or reduce distance

300’ setback for
conditioning or
processing equipment.

PC may waive or reduce
in consideration of and
in accordance with
existing uses of adjacent
property at the time.

New code section.

PC may waive or
reduce in
consideration of and
in accordance with
existing uses of the
“properties in the
vicinity”. Present code
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Code Section

ORD 2022-36

Current Code

Highlighted Changes

Potential amendments

requirement in
consideration of and in
accordance with existing
uses of properties in the
vicinity.

B. Hours of operation for
processing equipment
between 8am and 7pm
or as PC determines.

PC may also grant
exceptions (not to
exceed 120 days) for:
-Emergencies

-Good cause finding that
increase serves public
purpose and is not
harmful to public health,
safety, and general
welfare

Applicant may request
waiver (not to exceed six
consecutive months) for
specific seasonal project.
PC must also find waiver
is not harmful to the
public health, safety and
general welfare.

is “adjacent
property”.

Processing equipment
may only be
operated between
8am and 7pm, may
be increased for
emergencies, to serve
a public purpose or
for specific, seasonal
project.

Planning Director

10
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Code Section

ORD 2022-36

Current Code

Highlighted Changes

Potential amendments

KPB 21.29.057-
Material
extraction in
water table

In addition fo mandatory
condifions in
21.29.050(A).

Dewatering prohibited
(21.29.050(A)(2)(b)).

A. Applicant must meet
the following
requirements prior to

applying:

1. Installation of sufficient
monitoring wells and test
pits to provide qualified
professional with
adequate information to
characterize the entire
property that will be
permitted for excavation.

2. Under the supervision
of a qualified
professional,
measurement of
seasonal high-water
table elevation,
groundwater flow
direction, hydraulic

Excavation within 300’
horizontal feet of water
source may be
permitted based on:
-No negative impact to
quantity of an aquifer
serving existing water
sources;

-Minimum of three water
monitoring tubes or well
casings to determine
flow direction, flow rate,
and water elevation;
and

-Quarterly
measurements of
groundwater elevation,
flow direction, and flow
rate for at least four
quarters prior to
application. Tubes or
wells must be kept in
place for duration of
excavation in water
table.

-Operations shall not
breach aquifer-
confining layer.

No extraction activities

New code section.

In addition to
21.29.050 conditions,
sets forth additional
requirements and
conditions primarily to
protect water
quantity.

Quallified professional
must be able to
characterize entire
property permitted for
excavation through
sufficient monitoring
wells and tfest pits.

Qualified professionall
must supervise
measurement of
seasonal high-water
table elevation,
groundwater flow
direction, hydraulic
gradient and water
table elevation.
Based upon available
dataq, interpretations

gradient and water table | within 100 linear feet of data and
elevation. from waterbodies. knowledge of
groundwater

Planning Director

11
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Potential amendments

ORD 2022-36 Planning Director

Code Section Current Code

Highlighted Changes

3. A qualified
professional’s report
determining the potential
adverse effects to
groundwater and surface
water body elevation
and quality, surrounding
water users and adjacent
properties. Determination
based upon available
data, interpretations of
data and knowledge of
groundwater processes.

4. Report must be
submitted with CLUP
application. Subsection
lists what must be
included in the report.

B. Must also include:

1. Description of
proposed extent and
depth of material
extraction beneath
seasonal high-water
table.

2. Report 21.29.057(A)(4)
report, monitoring plan

Additional setback from
lakes, rivers,
anadromous stfreams
and riparian wetlands
may be required.

-Permits may contain
additional conditions
addressing surface
water diversion.

processes, qualified
professional will report
potential defrimental
adverse effects to
groundwater and
surface water body
elevation and quality,
surrounding water
users and adjacent
properties. Must be
submitted with
application and also
include extent and
depth of extraction
beneath seasonal
high-water table, spill
prevention/control/
countermeasures
plan.

Conditions:
-Implementation of
monitoring and spill
prevention/control/
countermeasures
plan;

-Monthly
measurement of
groundwater and
retention of
groundwater data for
two years after

12
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Code Section

ORD 2022-36

Current Code

Highlighted Changes

Potential amendments

and spill
prevention/control/
countermeasures plan.

C. Conditions

1. Implement monitoring
plan

2. Implement spill
prevention/control/
countermeasures plan

3. Monthly measurement
(during active extraction)
of groundwater flow
direction, hydraulic
gradient and
groundwater table
elevation

4. Retain water elevation
monitoring data for two
years after completion of
reclamation activities

5. Annual report including
water table elevation
monitoring data from
qualified professional

6. Operations must not
breach or extract
material from a confined

completion of
reclamation activities;
-Annual report from
qualified professional;
-No breach or
extraction from a
confined aquifer or a
confining layer
beneath a perched
aquifer; and
-Setbacks from
existing drinking water
sources.

Planning Director

13
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Potential amendments
Planning Director

Code Section ORD 2022-36 Current Code Highlighted Changes

aquifer or a confining
layer beneath a perched
aquifer. Subsection sefts
forth what must be done
if there is a breach.

7. Setbacks:

-500' from nearest down-
gradient drinking water
source

-350’ from nearest cross-
gradient drinking water
source

-200’ from nearest up-
gradient drinking water
source

-Do not apply to drinking
water sources
constructed after permit
issued

A. Reclamation with site

lan reauired. 5 vear A. Reclamation Plan “May” rather than
P qv 2 required. “shall” revegetate.
reclamation plan must be
submitted with permit . . .
KPB 21.29.060 renewal request. B. Applicant shall . Bonding required.
_Reclamation vegetate and reclaim all
lan B. Applicant mav re- disturbed land upon Plan survives permit
P v;e g’t)o’re and re{:Ioim all exhausting the material | fermination and must
9 site or time determined list total acreage to

disturbed land upon
exhausting the material
site or fime determined

by plan to leave land in | be reclaimed.
a stable condition.

14
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Code Section

ORD 2022-36

Current Code

Highlighted Changes

Potential amendments

by plan to leave land in a
stable condition. 2:1
slope must be
maintained. $750 per
acre bond required
unless state bond.
Enforcement under KPB
21.50.

C. Measures listed must
be considered as part of
every reclamation plan, é
reclamation measures
including ponding and
protection against public
nuisance.

D. Plan must list total
acreage to be
reclaimed.

E. Close-out —
reclamation survives
permit expiration,
fermination or
revocation.

Reclamation must occur
for area exceeding 5
acres prior to 5 year
renewal or as PC
specifies.

C. Measures listed must
be considered as part of
every reclamation plan,
6 reclamation measures
including ponding.

D. Plan must list total
acreage to be
reclaimed each year, a
list of equipment and a
time schedule for
reclamafion measures.

Protection against
public nuisance.

Planning Director

KPB 21.29.065
-Effect of
permit denial

A. Applicant denied
counter permit cannot
reapply within same
calendar year w/out new
evidence or
circumstances.

N/A

An applicant cannot
immediately reapply
for a permit after
denial.

15
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Code Section

ORD 2022-36

Current Code

Highlighted Changes

Potential amendments

B. Applicant denied
CLUP permit cannot
reapply within same
calendar year w/out new
evidence or
circumstances.

C. Applicant bears
burden of proof.

Planning Director

KPB 21.29.070
-Permit
renewal,
modification
and revocation

A. Renewal by
application every 5 years.

B. Administrative
approval if compliance
with all conditions, no
modification and no
violation in prior 2 years.

C. Public hearing on
renewal required when
there is a modification,
permit violation, or as
determined by planning
director. Permit in
compliance with no
violations must be
approved for renewal
but the commission can
add additional
conditions where
appropriate.

A. Must request permit
extension every 5 years,
30 days prior to
expiration.

B. If no modification to
operations or conditions
proposed, a permit
extension certificate
may be issued by
planning director.

C. Extension may be
denied if: (1) not in
compliance with
reclamation
requirements; (2)non-
compliance with permit
conditions; (3) permit
violation in last 2 years
and sfill in non-
compliance.

Renewal application
not request in writing.

Possibility for public
hearing on renewal
and additional
discretfional conditions
on renewal.

16
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Code Section

ORD 2022-36

Current Code

Highlighted Changes

Potential amendments

D. Modifications
processed per KPB
21.29.030 -.050

E. Renewal fee is same as
original permit fee.

F. Failure to apply for
renewal = permit
expiration.

G. Permits revoked per
KPB 21.50.

D. Modification
processed per
KPB 21.29.030-.050.

E. No fee for permit
extensions approved by
planning director. The
fee for a permit
modification processed
under KPB 21.29.070(D)
requires original permit
fee.

F. Failure to apply for
renewal = permit
expiration.

G. Permits revoked per
KPB 21.50.

Planning Director

KPB 21.29.080
-Permit Close-
out

Requires permittee to
request close-out of
permit and verification of
reclamation compliance.

Bonding released at
close-out.

Current code section is
fitled “Permit
Termination” and
provides for a
termination document
and verification of site
reclamation.

Terminology change
from permit
“termination” to
“close-out”.

Explicit that
reclamation
requirement survives
permit expiration or
revocation & that
bonds are released
upon close-out.

17
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Code Section

KPB 21.29.100
-Recordation

ORD 2022-36

Provides for recordation
of permits, etc. issued
under KPB 21.29.
Owner/operator
responsible for cost.

Current Code

Similar recordation
requirement.

Highlighted Changes

Owner/operator
responsible for
recording costs.

Potential amendments
Planning Director

KPB 21.29.110
-Violations

Violations governed by
KPB 21.50.

Same but also has
subsection (B) which
provides for bonding if
owner/operator has 3
violations within a 3-year
period.

Violations governed
by KPB 21.50 remain
unchanged.

No subsection B
related to bonding
requirement if there
are 3 violations in 3
year period.

KPB 21.29.115

Planning director
approves or disapproves

KPB 21.29.120
-Prior-existing
uses

(LOZD) for
nonconforming-use
determination

B. Director provides
notice of application and
issues decision. Decision
can be appealed to the
Planning Commission.

C. Establishes 365-day
period for abandonment.

determination that use
as a material site
commenced or
operated after May 21,
1986 and prior to May
21, 1996. Limited
subdivision rights. PEU
runs with land.

B. Must have applied to
be registered as a PEU
prior to January 1, 2001.

required to come into
compliance with:
-Reclamation
requirements;

-Hours of operation; &
-Buffer area.

365 period of nonuse/
no operations =
Abandonment

-Permit - . N/A New section of code.

transfers permit transfers. Permits
do not run with the land.
A. Determination — mirrors . Modify 365 days of no
process under KPB 21.44 o By 1/1/2026, PEUs use to:

Syears=abandonment

18
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Code Section

ORD 2022-36

D. Prohibits increasing,
intensifying or expanding
or moving the use.

E. Establishes standards to
guide decision-making
process.

F. Requires PEU
compliance with KPB
21.29 reclamation plan
and hours of operation
by January 1, 2026.

G. Requires PEU
compliance with code
requirements for
extraction within water
table under KPB
21.29.057, except the
water source separation
requirements do not

apply.

Current Code

C. Abandonment if no
operation as a material
site between 5/21/1996
and 5/21/2011. Owner
may protest finding of
abandonment and may
appeal decision to the
Planning Commission.

Highlighted Changes

Potential amendments
Planning Director
F. ADD some flexibility
to the acceptable
reclamation plans for
PEUs that can
demonstrate hardship
in achieving
standards.

ie.

Topsoil requirements
Sites that have not
planned for this may
have undue hardship.

19
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Kenai Peninsula Borough
Assembly

MEMORANDUM

TO: Members, Kenai Peninsula Borough Assembly

FROM: Brent Johnson, Assembly Presiden £J
Lane Chesley, Assembly Member /%)

DATE: July 28, 2022

RE: Ordinance 2022-36, Amending KPB Chapter 21.25 and KPB Chapter
21.29 Regarding Conditional Land Use Permits and Material Site
Permits, Updating Noftice, Applicability, Permit Types, Application
Requirements, Standards and Permits Conditions (Johnson, Chesley)

In 2021, the Borough administration brought the issue of land use conflicts related
to earth material extraction and processing sites back before the Assembly and
requested Assembly consideration and action to address the regulatory process
related to conditional land use permits issued under KPB Chapter 21.29, Material
sites.

After receiving public comment on Ordinance 2021-41, the Assembly ultimately
tabled the ordinance and a related substitute ordinance. The Assembly formed
a committee of the whole to review the permitting process with a fresh
perspective.

This ordinance will repeal and re-enact KPB Chapter 21.29. This ordinance shifts
the conditional land use permit (CLUP) process for earth materials extraction and
processing away from a “one size fits all” approach and instead establish a mulfi-
permit structure wherein activities related to materials processing and extraction
within the water table require heightened protections for the public good but
activities of lesser impact to surrounding properties do not require the same level
of protections. This ordinance maintains important mandatory conditions found in
current code that are necessary to protect the public health, safety, and general
welfare of Borough residents. This ordinance also presents a permitting system that
will provide for more flexibility to meet the needs of the particular application
through discretionary conditions that may only apply when appropriate under
the circumstances.

Your consideration of the ordinance is appreciated.

133



Kenai Peninsula Borough
Legal Department

MEMORANDUM

TO: Brent Johnson, Assembly President
Members, Kenai Peninsula Borough Assembly
Blair Martin, Planning Commission Chair
Members, Kenai Peninsula Borough Planning Commission

FROM: Robert Ruffner, Planning Director
Sean Kelley, Borough Attorney
A. Walker Steinhage, Deputy Borough Attorney

COPY: Charlie Pierce, Mayor
DATE: August 30, 2022

SUBJECT: Ordinance 2022-36: Sectional Analysis

The following provides a sectional analysis for Ordinance 02022-36, An Ordinance
Amending KPB Chapter 21.25 and KPB Chapter 21.29 Regarding Conditional Land Use
Permits and Material Site Permits, Updating Notice, Applicability, Permit Types,
Application Requirements, Standards and Permit Conditions (“Ordinance 02022-36").

The purpose of this Sectional Analysis is to provide an easy reference to compare present
KPB code with Ordinance 02022-36. Ideally it will supplement and cement the
presentation to the Committee of the Whole on August 23, 2022. For the quickest
summation of the changes proposed in Ordinance 02022-06, simply refer to the final
column, “Highlighted Changes”.

Finally, many of the features in Ordinance 02022-36—especially dimensional or durational
descriptions like the 365-day period for prior-existing use abandonment—are intended to
act as “springboards” for Assembly legislative policy decisions.

ORDINANCE 02022-36 SECTIONAL ANALYSIS

Code Section 02022-36 Current Code Highlighted Changes
KPB 21.25.050 30-day staff review 21-day staff review Increase from 21 to 30
period of an application. | period of an days.

application.

KPB 21.25.060 Notice published on KPB | Requires notice Expressly does not

- Notice website; public bulletin; published two fimes in apply to counter
mailed to alll newspaper, posted in permits.
owners/leaseholders the post office, copy of
within 2 mile radius of the notice sent by No longer requires
proposed site. regular mail fo all owners | newspaper

publication but allows
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Ordinance 02022-36 Sectional Analysis
August 25, 2022

Page -2-

and/or leaseholders
within one-half mile.

for publication on KPB
website.

KPB 21.29.005
- Intent and
Purpose

Establishes an intent and
purpose section for KPB
Chapter 21.29 with focus
on public health, safety
and general welfare, and
to promote compatible,
orderly development.

N/A

New code section.

KPB 21.29.010
- Applicability

A. Applies to all private
and public lands, except
as preempted by other
law;

B. Does not apply within
the incorporated cities;

C. Prohibits extraction
within 300 feet of riparian
wetlands and naturally-
occurring open water
bodies;

D. Operations must be
conducted in
accordance with current
Alaska DEC Manual for
extraction projects.

N/A

New code section to
clarify applicability of
chapter and fact that
it does apply to both
public and private
lands outside of the
incorporated cities
unless otherwise
exempt.

KPB 21.29.015
-Material
extraction
exempt from
obtaining a
permit

A. Exempts

extraction disturbing less
than one acre if:

-Not in floodplain;

-Does not enter water
table; and

-Does not cross property
boundaries.

No excavation
within 32' of lot line.

B. Exempts
dewatered bars
within SBCFSA/Snow
River.

Currently 21.29.010

A. Exempts

extraction disturbing less
than one acre if:

-Not in floodplain;

-Does not enter water
table; and

-Does not cross property
boundaries.

No excavation within 20
feet of ROW or 10 feet of
lot line.

B. Exempts
dewatered bars
within SBCFSA/

New code section.

No excavation within
32’ of lot lines.

PEUs exempt but must
provide reclamation
plan & comply with
buffer zone
requirements by 2026.
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C. Exempts PEUs but by
2026 must:

-Provide reclamation
plan

-Comply with buffer
zone requirements

Snow River.

C. PEUs exempt but
floodplain permit
required within mapped
special flood hazard
areaq.

KPB 21.29.020-
Types of
permits
available

Counter permit
-1 to 10 acres
-No processing
-No water

table extraction
-Only 21.29.050
condifions apply.

Earth Materials Extraction
CLUP

-Activity disturbing more
than 10 acres

-No processing

-No water

table extraction

-Only 21.29.050
conditions apply

Earth Materials
Processing CLUP
-Required for all on-

site processing,
screening, or crushing
-21.29.050 and 21.29.055
conditions apply

Earth Materials Exiraction
within Water Table CLUP
-Required for all earth
materials extraction
within water table
-21.29.050 and

21.29.057

condifions apply

Counter permit and
generic CLUP only.

CLUP application
requires all mandatory
conditions and covers all
uses.

Counter permit and
three types of CLUPs.

1 to 10 acres eligible
for counter permit if
no processing or
water table
extraction.

Three different CLUP
categories: earth
materials extraction
(more than ten
acres), earth materials
processing, and earth
materials extraction
within water table.

Applicant may apply
for one, two, or all
three CLUP types.

KPB 21.29.030-
Application
procedure

Very similar to current
procedure. Requires site
map from professional
surveyor and site plan

-Legal description
-Life span

-Buffer plan
-Reclamation plan

Breaks apart site map
(professional surveyor)
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from professional
engineer

-Excavation depth
-Type of materials and
equipment

-Any voluntary permit
conditions

-Site plan

from site plan
(professional
engineer)

Application will be
deemed incomplete
without all items listed.
(Not in current code.)

KPB 21.29.040-
Standards for
sand, gravel or
material sites

Planning Director
(counter permits) or
Planning Commission
(CLUPs) must find:

-Use is not inconsistent
with applicable comp
plan

-Use will not be harmful to
public's health, safety
and general welfare
-Provides sufficient
setbacks, buffer zones,
and other safeguards
-Reclamation plan

-Protects against
lowering of water
sources serving other
properties and damage
to other properties
-Minimizes off-site dust
movement, noise
disturbance, visual
impacts & alternate
post-mining land uses

All new
standards/"may issue”

Focus on legitimate
public purpose to
protect against
damage to public
roads and adjacent
properties as well as
dust, noise and other
impacts through
setbacks, buffer
zones, and street-level
visual screening.

KPB 21.29.045

Applicants required to
demonstrate compliance
with state and federal
law through written
documentation from
pertinent authorities:
-Mining license (AK Dep't
of Revenue)

-Mining permit (ADNR)
-Permits and plans
required by DEC

-Permits from USACE, if
applicable

-Other applicable permits
from other regulatory
bodies authorized to
regulate mining activities
or earth materials
extraction

Must comply with other
regulations such as air

N/A

New code section.

Requires compliance
with applicable
state/federal
agencies prior to
approval of KPB
permit.

All activity must
comply with
state/federal
regulations governing
air/water quality and
hazardous materials.

Violations subject to
enforcement under
21.50.
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and water quality, and
hazardous materials

Violations subject to
enforcement under 21.50

KPB 21.29.050

NINE MANDATORY
CONDITIONS

1. Buffers: 32-foot
buffer/may include
natural vegetation for
street-level visual and
noise screening; 8-foot
fence or berm with a 2:1
slope; 2:1 slope between
buffer zone and floor on
all inactive site walls.
Material from slope may
be removed if site plan
provides removal
timeframe and
verification material will
be replaced within 30
days.

2. Water source
separation: No extraction
below or within 4’ of
seasonal high-water
table unless new section
21.29.057 conditions are
met (Material Extraction
within Water Table
CLUP/see below); no off-
site dewatering; no
extraction within 100 feet
of private well.

3. Roads: Operations
impacting KPB roads
must comply with 14.40
and subject to remedies
in 14.40.

4. Dust control: Water or
calcium chloride on haul

Buffers: 50’ of
undisturbed natural
vegetation, or ' berm
with af least 2:1 slope, or
6' fence. Material from
slope may be removed
if site plan provides
removal timeframe and
verification material will
be replaced within 30
days. Planning
Commission may waive
where topography or
placement of natural
barriers make screening
not feasible or
unnecessary

Water source separation:

No material extraction
within 100 horizontal feet
of any water source
existing prior to permit
issuance. Counter
permits require four-foot
vertical separafion from
seasonal high water
table. CLUPs require
two-foot vertical
separation from
seasonal high water
table. No dewatering
unless PC grants
exemption.

Roads: Operations
impacting KPB roads
must comply with KPB
14.40.175 and subject to
remedies in 14.40.

Allows flexibility to
meet demands of a
specific application
vs. “one size fits all” of
current code.

Buffers:

-Street-level noise and
visual screening (as
opposed to generic
“noise and visual
screening/impacts”
-Decrease from 50’
vegetation to 32’
-Increase from 6’ to 8’
minimum
-Decision-maker may
waive if lot line is
directly adjacent to
another material site

Water source
separation:
-Operations within
water table governed
by new section,
21.29.057 (see below)
and require Material
Extraction within
Water Table CLUP
-On site water
movement permitted
if qualified
independent civil
engineer provides
statement under seal
that dewatering will
not lower any known
water systems and
applicant posts bond
for potential accrued
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roads within boundaries
of material site

5. Hours of operation: 6
am-9m but decision-
maker may waive for
specific seasonal project.
Waiver valid for six
consecutive months.

6. Groundwater
elevation: Requires
groundwater
monitoring/one well 4’
below proposed
excavation per ten acres
of excavated area.

7. Setback: 250’ from
LOZD/school/senior
center/child care
facility/etc.

8. Boundaries: Must stake
buffers, ROWs, easements
aft visible intervals by
professional land
surveyor. Stakes must be
placed prior fo permit
issuance.

9. Processing: Must
comply with conditions in
new section 21.29.055
(Earth Materials
Processing CLUP/see
below.)

SIX DISCRETIONARY
CONDITIONS

1. Setbacks/Buffer Areas:
Up to maximum of 100’ if
PC finds based on
substantial evidence that
increase is necessary for

Dust control: Water or
calcium chloride on haul
roads within boundaries
of mafterial site

Hours of operation: Rock
crushing equipment shall
not be operated
between 10 pm and 6
am.

Groundwater elevation:
See below.

Setback: Not addressed.

Boundaries: Staked at
sequentially visible
intervals where
boundaries are within
300" of excavation
perimeter. Verification
and staking by
professional land
surveyor.

Processing: See below.

No provision for
discretionary conditions.

damages in amount
equivalent to replace
each water well
within 300-foot radius
of site. Rebuttable
presumption is each
well is minimum of
$10,000.

Roads/Dust control:
Essentially the same.

Hours of operation:
For all extraction
activities, 6 am to 9
pm but decision-
maker can waive or
adjust for specific
seasonal project for
period of six
consecutive months.

Groundwater
elevation: Requires
groundwater
monitoring.

Setback: 250’ from
LOZD/school/senior
center/child care
facility/etc.

Boundarries:

Stakes must be
placed prior to permit
issuance rather than
time of application.

Processing:

Requires compliance
with new section
21.29.055 and Earth
Materials Processing
CLUP.
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public health, welfare,
and safety; potential for
rolling berms instead.

2. Road maintenance
and repair: Permittee
may be required to
maintain/repair
damaged public roads;
requires consultation with
RSA Director.

3. Ingress/egress:
Decision-maker may
require driveway
authorization.

4. Dust suppression: On
public ROWs when
natural precipitation
inadequate to suppress
dust generated by
material site traffic.

5. Surface water
protection: As specified in
21.29.030(A)(8)(a).

6. Street-level screening:
Street-level visual
screening, noise
mitigation, & lighting
restrictions as appropriate
for the surrounding area
and in accordance with
21.29.040 standards set to
protect against attractive
nuisance issues.

Adds discretionary
conditions:
-Additional setbacks
or rolling berms
-Maintenance and
repair of damaged
public roads
-Driveway
authorization

-Dust suppression on
public ROWs
-Surface water
protections as set
forth in
21.29.030(A)(8)(a)
-Street-level screening
as appropriate for
surrounding area and
to protect against
attractive nuisances

KPB 21.29.055-
Earth materials
processing

In addition to mandatory
condifions in
21.29.050(A).

A. Conditioning or
processing equipment
must be operated at

300’ setback for
conditioning or
processing equipment.

PC may waive or reduce
in consideration of and
in accordance with

New code section.

PC may waive or
reduce in
consideration of and
in accordance with
existing uses of the
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least 300" from parcel
boundaries. PC may
waive or reduce distance
requirement in
consideration of and in
accordance with existing
uses of properties in the
vicinity.

B. Hours of operation for
processing equipment
between 8am and 7pm
or as PC determines.

PC may also grant
exceptions (not to
exceed 120 days) for:
-Emergencies

-Good cause finding that
increase serves public
purpose and is not
harmful to public health,
safety, and general
welfare

Applicant may request
waiver (not o exceed six
consecutive months) for
specific seasonal project.
PC must also find waiver
is not harmful to the
public health, safety and
general welfare.

existing uses of adjacent
property at the time.

“properties in the
vicinity”. Present code
is “adjacent
property”.

Processing equipment
may only be
operated between
8am and 7pm, may
be increased for
emergencies, to serve
a public purpose or
for specific, seasonal
project.

KPB 21.29.057-
Material
extraction in
water table

In addition to mandatory
condifions in
21.29.050(A).

Dewatering prohibited
(21.29.050(A)(2)(b)).

A. Applicant must meet
the following
requirements prior to

applying:

Excavation within 300’
horizontal feet of water
source may be
permitted based on:
-No negative impact to
quantity of an aquifer
serving existing water
sources;

-Minimum of three water
monitoring tubes or well
casings to determine
flow direction, flow rate,

New code section.

In addition to
21.29.050 conditions,
sets forth additional
requirements and
conditions primarily to
protect water
quantity.

Qualified professional
must be able to
characterize entire
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1. Installation of sufficient
monitoring wells and test
pits to provide qualified
professional with
adequate information to
characterize the entire
property that will be

permitted for excavation.

2. Under the supervision
of a qualified
professional,
measurement of
seasonal high-water
table elevation,
groundwater flow
direction, hydraulic

gradient and water table

elevation.

3. A qualified
professional’s report

determining the potential

adverse effects to

groundwater and surface

water body elevation
and quality, surrounding

water users and adjacent
properties. Determination

based upon available
dataq, interpretations of
data and knowledge of
groundwater processes.

4. Report must be
submitted with CLUP
application. Subsection
lists what must be
included in the report.

B. Must also include:

1. Description of
proposed extent and
depth of material
extraction beneath

and water elevation;
and

-Quarterly
measurements of
groundwater elevation,
flow direction, and flow
rate for at least four
quarters prior to
application. Tubes or
wells must be keptin
place for duration of
excavation in water
table.

-Operations shall not
breach aquifer-
confining layer.

No extraction activities
within 100 linear feet
from waterbodies.

Additional setback from
lakes, rivers,
anadromous streams
and riparian wetlands
may be required.

-Permits may contain
additional conditions
addressing surface
water diversion.

property permitted for
excavation through
sufficient monitoring
wells and test pits.

Qualified professional
must supervise
measurement of
seasonal high-water
table elevation,
groundwater flow
direction, hydraulic
gradient and water
table elevation.
Based upon available
data, interpretations
of data and
knowledge of
groundwater
processes, qualified
professional will report
potential detrimental
adverse effects to
groundwater and
surface water body
elevation and quality,
surrounding water
users and adjacent
properties. Must be
submitted with
application and also
include extent and
depth of extraction
beneath seasonal
high-water table, spill
prevention/control/
countermeasures
plan.

Conditions:
-Implementation of
monitoring and spill
prevention/control/
countermeasures
plan;
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seasonal high-water
table.

2. Report 21.29.057(A)(4)
report, monitoring plan
and spill
prevention/control/
countermeasures plan.

C. Conditions

1. Implement monitoring
plan

2. Implement spill
prevention/control/
countermeasures plan

3. Monthly measurement
(during active extraction)
of groundwater flow
direction, hydraulic
gradient and
groundwater table
elevation

4. Retain water elevation
monitoring data for two
years after completion of
reclamation activities

5. Annual report including
water table elevation
monitoring data from
qualified professional

6. Operations must not
breach or extract
material from a confined
aquifer or a confining
layer beneath a perched
aquifer. Subsection sets
forth what must be done
if there is a breach.

7. Setbacks:

-Monthly
measurement of
groundwater and
retention of
groundwater data for
two years after
completion of
reclomation activities;
-Annual report from
qualified professional;
-No breach or
extraction from a
confined aquifer or a
confining layer
beneath a perched
aquifer; and
-Setbacks from
existing drinking water
sources.
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-500' from nearest down-
gradient drinking water
source

-350' from nearest cross-
gradient drinking water
source

-200’ from nearest up-
gradient drinking water
source

-Do not apply to drinking
water sources
constructed after permit
issued

KPB 21.29.060
-Reclamation
plan

A. Reclamation with site
plan required. 5-year
reclamation plan must be
submitted with permit
renewal request.

B. Applicant may re-
vegetate and reclaim all
disturbed land upon
exhausting the material
site or time determined
by plan to leave land in a
stable condition. 2:1
slope must be
maintained. $750 per
acre bond required
unless state bond.
Enforcement under KPB
21.50.

C. Measures listed must
be considered as part of
every reclamation plan, 6
reclamation measures
including ponding and
protection against public
nuisance.

D. Plan must list total
acreage to be
reclaimed.

A. Reclamation Plan
required.

B. Applicant shall
vegetate and reclaim all
disturbed land upon
exhausting the material
site or time determined
by plan to leave land in
a stable condition.
Reclamation must occur
for area exceeding 5
acres prior to 5 year
renewal or as PC
specifies.

C. Measures listed must
be considered as part of
every reclamation plan,
6 reclamation measures
including ponding.

D. Plan must list total
acreage to be
reclaimed each year, a
list of equipment and a
fime schedule for
reclamation measures.

“May” rather than
“shall” revegetate.

Bonding required.

Plan survives permit
termination and must
list total acreage to
be reclaimed.

Protection against
public nuisance.

144



Ordinance 02022-36 Sectional Analysis
August 25, 2022

Page -12-

E. Close-out -
reclamation survives
permit expiration,
termination or
revocation.

KPB 21.29.065
-Effect of
permit denial

A. Applicant denied
counter permit cannot
reapply within same
calendar year w/out new
evidence or
circumstances.

B. Applicant denied
CLUP permit cannot
reapply within same
calendar year w/out new
evidence or
circumstances.

C. Applicant bears
burden of proof.

N/A

An applicant cannot
immediately reapply
for a permit after
denial.

KPB 21.29.070
-Permit
renewal,
modification
and revocation

A. Renewal by
application every 5 years.

B. Administrative
approval if compliance
with all conditions, no
modification and no
violation in prior 2 years.

C. Public hearing on
renewal required when
there is a modification,
permit violation, or as
determined by planning
director. Permit in
compliance with no
violations must be
approved for renewal
but the commission can
add additional
condifions where
appropriate.

A. Must request permit
extension every 5 years,
30 days prior to
expirafion.

B. If no modification to
operations or conditions
proposed, a permit
extension certificate
may be issued by
planning director.

C. Extension may be
denied if: (1) notin
compliance with
reclamation
requirements; (2)non-
compliance with permit
conditions; (3) permit
violation in last 2 years
and still in non-
compliance.

D. Modification
processed per

Renewal application,
not request in writing.

Possibility for public
hearing on renewal
and additional
discretional conditions
on renewal.
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D. Modifications
processed per KPB
21.29.030 -.050

E. Renewal fee is same as
original permit fee.

F. Failure to apply for
renewal = permit
expiration.

G. Permits revoked per
KPB 21.50.

KPB 21.29.030-.050.

E. No fee for permit
extensions approved by
planning director. The
fee for a permit
modification processed
under KPB 21.29.070(D)
requires original permit
fee.

F. Failure to apply for
renewal = permit
expiration.

G. Permits revoked per
KPB 21.50.

KPB 21.29.080
-Permit Close-
out

Requires permittee to
request close-out of
permit and verification of
reclamation compliance.

Bonding released at
close-out.

Current code section is
fitled “Permit
Termination” and
provides for a
termination document
and verification of site
reclamation.

Terminology change
from permit
“termination” to
“close-out”.

Explicit that
reclamation
requirement survives
permit expiration or
revocation & that
bonds are released
upon close-out,

KPB 21.29.100
-Recordation

Provides for recordation
of permits, etfc. issued
under KPB 21.29.
Owner/operator
responsible for cost.

Similar recordation
requirement.

Owner/operator
responsible for
recording costs.

KPB 21.29.110
-Violations

Violations governed by
KPB 21.50.

Same but also has
subsection (B) which
provides for bonding if
owner/operator has 3
violations within a 3-year
period.

Violations governed
by KPB 21.50 remain
unchanged.

No subsection B
related to bonding
requirement if there
are 3 violations in 3
year period.

KPB 21.29.115
-Permit
transfers

Planning director
approves or disapproves
permit fransfers. Permits
do not run with the land.

N/A

New section of code.
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KPB 21.29.120 A. Determination — mirrors
-Prior-existing process under KPB 21.44

uses

(LOZD) for
nonconforming-use
determination

B. Director provides
notfice of application and
issues decision. Decision
can be appealed to the
Planning Commission.

C. Establishes 365-day
period for abandonment.

D. Prohibits increasing,
intensifying, expanding or
moving the use.

E. Establishes standards to
guide decision-making
process.

F. Requires PEU
compliance with KPB
21.29 reclamation plan
and hours of operation
by January 1, 2026.

G. Requires PEU
compliance with code
requirements for
extraction within water
table under KPB
21.29.057, except the
water source separation
requirements do not

apply.

A. Requires
determination that use
as a material site
commenced or
operated after May 21,
1986 and prior to May
21, 1996. Limited
subdivision rights. PEU
runs with land.

B. Must have applied to
be registered as a PEU
prior to January 1, 2001.

C. Abandonment if no
operation as a material
site between 5/21/1996
and 5/21/2011. Owner
may protest finding of
abandonment and may
appeal decision to the
Planning Commission.

By 1/1/2026, PEUs
required to come into
compliance with:
-Reclamation
requirements;

-Hours of operation; &
-Buffer area.

365 period of nonuse/
no operations =
Abandonment
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Section 1

KRB 21.25.050

* Increased review time of application for permit from 21 days to 30 days.




Section 2
KRB 21 25 060

* New notice section applicable to CLUPs
* Tracks Title 20 notice and maintains %2 mile notice radius.

* Provides for notice via borough website




Section 3 |
New Chapter IKPB 2129 ‘Material Site Permits

* Establishes a multi-permit stratification system intended to increase decision-making
flexibility while protecting against uses with highest impacts on public health, safety, and
general welfare.

* Four permit types

* Counter Permit (CP): anything from over 1 acre to 10 acres, no processing, no extraction in water table.

* 3 Conditional Land Use Permit (CLUP) types:

* Earth Materials Extraction CLUP: extraction activity disturbs more than 10 acres, no processing, no extraction
in water table.

* Earth Materials Processing CLUP: required for all on-site processing, screening, or crushing.

* Earth Materials Extraction within Water Table CLUP: provides for heightened protections for uses within
water table.
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KPB Chapter 21 29
(as proposed in O2022-30)

KPB 21.29.005 — Intent and Purpose

KPB 21.29.010 — Applicability

KPB 21.29.015 — Material extraction exempt

KPB 21.29.020 — Types of permits available

KPB 21.29.030 — Application procedure

KPB 21.29.040 — Standards for sand, gravel or material sites
KPB 21.29.045 — Required compliance with State/Federal laws
KPB 21.29.050 — Permit conditions applicable to all permits
KPB 21.29.055 — Earth materials processing

KPB 21.29.057 — Material extraction in water table

KPB 21.29.060 — Reclamation plan

KPB 21.29.065 — Effect of permit denial

KPB 21.29.070 — Permit renewal, modification, revocation
KPB 21.29.080 — Permit close-out

KPB 21.29.100 — Recordation

KPB 21.29.110 — Violations

KPB 21.29.115 — Permit transfers

KPB 21.29.120 — Prior existing uses

KPB 21.29.130 — Definitions
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Seetlon
KPB 21.29.005 — Intent and Purpose

* Sets forth intent and purpose for chapter in borough code regulating material
sites.

* General purpose:
* Promotes the public health, safety, and general welfare of KPB residents and visitors.

* Promotes compatible, orderly development.
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deetion 5
KPB 21.29.010 — Applicability

Chapter applies to all private and public lands in the borough, unless
otherwise exempt by law.

Does not apply within the incorporated cities.

* Zoning powers have been delegated by the borough to all incorporated cities within the
borough

Prohibits earth materials extraction within 300 feet of riparian wetlands or
naturally-occurring open water bodies.

References State of Alaska, DEC Best Management Practices.
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Section 3
KPB 21.29.015 — Material extraction exempt

o Exempts extraction diStUI’biﬁg less than one acre under circumstances set out

. * Exempts dewatered bars within SBCFSA

* BPEUs exctnpt BUE
* Requires that by 2026, a legally established PEU:

* 1. Provide a reclamation plan per KPB 21.29.060
* 2. come into compliance with buffer zone requirements under KPB 21.29.050(A)(1)

* Note: KPB 21.29.120 also requires PEUs to come into compliance with hours of operation
requirements — this Section could be amended to include that as well.
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Section 3
KPB 21.29.020 — Types of permits available.

Current code: counter permit and CLUP. CLUP application requires all mandatory conditions and covers all
uses.

Proposed KPB 21.29.020 = 4 permit types

*  Counter Permit (CP): anything from over 1 acre to 10 acres, no processing, no extraction in water table. Only the conditions

set forth in KPB 21.29.050 apply.
* 3 Conditional Land Use Permit (CLUP) types:

*  FEarth Materials Extraction CLUP: extraction activity disturbs more than 10 acres, no processing, no extraction in water table,
only the conditions set forth in KPB 21.29.050 apply.

*  Earth Materials Processing CLUP: required for all on-site processing, screening, or crushing, Conditions set forth in KPB
21.29.050 + conditions set forth in KPB 21.29.055 apply.

*  Earth Materials Extraction within Water Table CLUP: Required for any earth materials extraction within water table. Conditions
set forth in KPB 21.29.050 + conditions set forth in KPB 21.29.057 apply.

* A CLUP applicant may request 1, 2 or all three CLUP types at the time of application.

156



Section 3
KPB 21.29.030 — Application procedure

* Very similar to current code application procedure

. * Breaks apart a site map (protfessional surveyor) from site plan (professional

engineer)

10
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Section 3
KPB 21.29.040 — Standards for sand, gravel or

material sites

All new standards.

Regulations serve legitimate public purpose to protect against damage ot public
roads, physical damage to adjacent properties, dust, noise and other impacts through
setbacks buffer zones, and street-level visual screening.

In granting a permit the Planning Director or Planning Commission must find:
* Use is not inconsistent with applicable comp plan.
* Use will not be harmful to public’s health, safety, and general welfare.
* Sufficient setbacks, buffer zones, and other safeguards are provided.

* Use provides for a reclamation plan.

11
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Section 3
KPB 21.29.045 — Required compliance with State and
Federal laws

* Requires evidence of compliance with applicable state/federal agency prior
to approval of KPB permit.

* Requires all activity conducted in manner that complies with state/federal
protections including but not limited to air quality, water quality, hazardous
materials.

12
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SECHON O
KPB 21.29.050 — Permit conditions applicable to all
permits

* In lieu of current exhaustive conditions in borough code that apply as a “one

size fits all” this section establishes 9 mandatory conditions and provides 6
potentially applicable discretionary conditions.

* Allows for flexibility to meet the demands of a specific application.

* Is a move away from the “one size fits all”’ system.

13
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Section 3
KPB 21.29.050 — Permit conditions
...Continued

9 mandatory conditions:

i Buffer Zone: 32 feet, 8 foot berm or fence, 2:1 slope, buffer zone can only be waived when site is next to adjacent pit.

2\ Wiater source separation: extraction within water table is prohibited unless requirements of KPB 21.29.057 are met; dewatering off
site is prohibited; material extraction within 100 feet of any private well is prohibited.

S Roads: Operations that impact KPB roads must be in accordance with KPB Chapter 14.40.

4. Dust control: Dust suppression required within material site haul roads.

D Hours of operation: Applicable to all operations, 6am to 9pm, but can be adjusted by decision-maker and/or waived for seasonal
project.

6. Groundwater elevation: Requires monitoring of groundwater.

Vi Setback: 250 ft from LOZD, school, senior center, child care facility, etc.

8. Permit boundaries: Must stake buffers, ROWs.

£ Processing: Requires compliance with KPB 21.29.050 conditions and KPB 21.29.055.

14
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Section 3
KPB 21.29.050 — Permit conditions
...Continued

* 06 discretionary conditions:

I

e A

o

Setbacks/Buffer Areas: Up to a maximum of 100 feet based on circumstances, potential for “rolling
berms”.

Road maintenance and repair: Permittee may be required to maintain/repair damaged roads.
Ingress/Egress: As determined by decision-makers, driveway authorization required.
Dust Suppression: May be required on public ROWs.

Surface water protection: Use of surface water protection measures specified in KPB

21.29.030(A)(8)(a).

Street-level screening: Street-level visual screening, noise mitigation, and lighting restrictions as
appropriate for the surrounding area and in accordance with the standards set forth in KPB
21.29.040 to protect against attractive nuisance issues.

15
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Section 3 ;
KPB 21:29 055 — Eatth materials processing

* In addition to KPB 21.29.050 conditions, this new Section sets forth 2

additional conditions:
. 1. Setback — must process 300 feet from parcel boundaries, or lesser distance as

appropriate.

2. Hours of operation: 8am to 7pm, or as determined by the PC.
- Provides for exceptions for emergency or good-cause findings.

- Seasonal, project-based waiver available.

16
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Section 3
KPB 21.29.057 — Material extraction in water
table

* In addition to KPB 21.29.050 conditions sets forth additional requirements &
conditions aimed primarily at protecting water quantity:

. - 21.29.057(A): establishes 6 additional application requirements when applicant requests to

extract within the water table.

- Requires groundwater study and report from a professional to characterize and monitor the
condition of groundwater at the permitted site. Elevations of groundwater will be tied to real-
wotld elevation datum. Focuses on water quantity concern over water quality concerns

- 21.29.057(C): establishes 7 additional conditions applicable when applicant requests to
extract within the water table.

- Setback: up to 500 feet setback required related to proximity to drinking water source.

17
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Section 3
KPB 21.29.060 — Reclamation plan

Similar to current code. Requires reclamation plan. Must be submitted with
renewal application as well.

Requires reclamation of site to leave land in stable condition with 2:1 slopes
and presumably revegetation.

Requires $750 per acre bond.

Reclamation plan and bond survives close-out, expiration, termination or
revocation of permit.

18

165



Section 3
BB 2L 20065 L[

KPB 21.29.065 — Effect of permit denial: no reapplication within 1 year without new

evidence.

KPB 21.29.070 — Permit renewal, modification, revocation: renewal required every 5 years,
administrative if no changes, violations or complaints; public hearing otherwise.

KPB 21.29.080 — Permit close-out: adds formal close-out process.
KPB 21.29.100 — Recordation
KPB 21.29.110 — Violations

KPB 21.29.115 — Permit transfers: permits do not run with land, transfers must be
approved.

19
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Section 3
KPB 21.29.120 — Prior existing uses

Recognizes “grandfather” rights, also known as non-conforming uses or prior

existing uses (PEU).

Must apply for PEU status. Determination by Planning Director appealable to
Planning Commission (similar to LOZD nonconforming use process).

Abandonment after 365 days of non-use; expansion prohibited.
MAJOR CHANGE - BY JANUARY 1, 2026 — PEU must:

* Comply with KPB 21.29.060 (reclamation plan)

* Comply with KPB 21.29.057 (extraction within water table)

* Comply with applicable hours of operation requirements

20
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Issues that O2022-36 addresses
to move the conversation forward

One Size Fits All = rigid, not flexible to meet needs of application

* Exhaustive list of mandatory conditions, no discretionary conditions, no room for
adjustment

Clarifies standards, and private vs. public viewshed concerns

Provides for heightened requirements, conditions and protective measures for uses
that could have highest detrimental impact on public health, safety, and general
welfare.

Address PEU issues, provides for formal process to establish use and status;
requires eventual compliance with reclamation plan, hours of operation, and
extraction within water table.

21
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21.29.010. Applicability.

D. All operations must be conducted in accordance with the current publication of the State of Alaska, Alaska DEC
User’s Manual Best Management Practices for Gravel/Rock Aggregate Extraction Projects. In the event a provision
of this chapter conflicts with the State of Alaska’s manual, this chapter controls.

21.29.020. Types of permits available.

B. Conditional land use permit. A conditional land use permit (CLUP) is required for the following types of
earth material extraction or uses:

3. Earth Materials Extraction Within Water Table CLUP. An Earth Materials Extraction within
Water Table CLUP is required for material extraction and operations of any size within four feet of
the seasonal high-water table. The conditions set forth in KPB 21.29.050 plus the requirements and
conditions set forth in KPB 21.29.057 for material extraction within four feet of the seasonal high-
water table are applicable to this type of CLUP.

May want to define “water table” and how this level fluctuates. May also want to differentiate it from a
“potentiometric water level”, or the water level expressed by a “confined aquifer”.

21.29.030. Application procedure.

A. In order to obtain a counter permit or CLUP under this chapter, an applicant must first complete and
submit to the borough planning department a permit application, along with the fee listed in the most current
Kenai Peninsula Borough Schedule of Rates, Charges and Fees. The planning director may determine that
certain contiguous parcels are eligible for a single permit. The application must include the following items,
without which the application will be deemed incomplete:

8. A site plan, prepared by a qualified independent civil engineer licensed and active in the State of
Alaska to include the following:

21.29.045. Required compliance with State and Federal laws

A. All applicants for permits for earth materials extraction are required to demonstrate compliance with state
and federal law. Prior to final approval of the permit, the applicant or agent must provide written
documentation from the permitting agency of compliance with the following:

4. Notice of intent for construction general permit or multi-sector general permit and storm water
pollution prevention plan, and other associated permits or plans required by the Department of

Environmental Conservation (DEC) pursuant to the Alaska Pollutant Discharge Elimination System
(APDES) requirements:

B. In addition to the requirements in subsection (A) of this section, all activity must be conducted in
compliance with state or federal regulations governing the items listed below. Written documentation of
compliance with these regulations is not required. Complaints received by the borough of violations of
requirements within this section will be forwarded to the appropriate agency for enforcement, this includes
but is not limited to:

2. Water quality. EPA or ADEC regulations controlling spills, spill reporting, storage and disposal of

oil, anti-freeze and hydrocarbons.
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C. Failure to comply with any of the requirements in subsections (A) and (B) of this section is a violation of

the permit, and is subject to enforcement pursuant to KPB Chapter 21.50.

21.29.050. Permit conditions applicable to all permits.

A. The planning commission or planning director, as applicable, must impose the following mandatory

B.

conditions prior to approval of a permit under this chapter:

2. Water source separation.

a. Material extraction below or within four feet of the seasonal high-water table is prohibited unless
the applicant is issued a CLUP Material Extraction Within Water Table Permit and the

requirements and conditions set forth in KPB 21.29.057 are satisfied:

b. Dewatering either by pumping, ditching or some other form of draining that removes water from
the site or causes water to leave the site is prohibited;

c. All permits shall be issued with a condition which prohibits any material extraction within 100
linear feet of any private well or water source existing prior to original permit issuance: and

Does this include PWS sources??

d. On site movement of water may be permitted pursuant to KPB 21.29.057 and if: (i) the operator
provides a statement under seal and supporting data from a qualified independent civil engineer
licensed and active in the State of Alaska that the dewatering will not lower any known water
systems; and (i1) the applicant posts a bond for liability for potential accrued damages in an
amount equivalent to the cost to replace each water wells within a 300-foot radius of the site. The

rebuttable presumption is that the cost per well is a minimum of $10.000.

Re “...any known water systems...” - Does this include PWS sources?? If so, clarify.

6. Groundwater elevation. All material sites must maintain one monitoring well four feet below the
proposed excavation per ten acres of excavated area.

Should this be clarified to mean one monitoring well in the same aquifer?

7. Setback. Material site excavation areas must be 250 feet from the property boundaries of any local
option zoning district, existing public school ground, private school ground, college campus, childcare
facility, multi-purpose senior center, assisted living home, and licensed health care facility. If
overlapping, the buffer areas of the excavation must be in addition to the 250-foot setback.

Discretionary Conditions. The planning commission or planning director, as applicable, may set
conditions of approval for issuance of a counter permit or CLUP. as appropriate for the area in which the
development is sited. for the following:

1. Setbacks/Buffer Area.

a. The mandatory buffer area condition in subsection (A) above may be increased, up to a
maximum of 100 feet between the area of excavation and the parcel boundaries, if the planning
commission finds based on substantial evidence presented that increasing the buffer area is
necessary for the public health, welfare and safety of the surrounding community;
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5. Surface water protection. Use of surface water protection measures as specified in KPB
21.29.030(A)(8)(a).

21.29.057. Material extraction below or within four feet of the seasonal high-water table.

In accordance with KPB 21.29.020(B)(3). a CLUP is required for material extraction of material below or within
four feet of the seasonal high water table. Prior to a permit being issued the planning commission must impose the
mandatory conditions set forth in KPB 21.29.050(A) and discretionary conditions as deemed appropriate. In
accordance with KPB 21.29.050(A)(2)(b) dewatering is prohibited. The following additional application
requirements and permit conditions specific to a Material Extraction within the Water Table CLUP apply:

A. Prior to application for a water table extraction permit, the following requirements must be met:

1. Installation of a sufficient number of monitoring wells and test pits, as recommended by a
qualified professional, to adequately determine groundwater flow direction, hydraulic gradient,
water table and seasonal high-water table elevation Monitoring well and test pit locations must
provide the qualified professional with adequate information to characterize the entire property
that will be permitted for material extraction. Well casing elevations must be surveyed to a
vertical accuracy of 0.01 feet by a registered land surveyor and tied to NAVD 1988.

Seems to conflict with 21.29.050(A)(6) that says “...one monitoring well...per ten acres...”. Perhaps
add “at least” to 21.29.050(A)(6) and reference this section for more details.

2. Determination of seasonal high-water table elevation, groundwater flow direction, hydraulic
gradient, and water table elevation for the site must be measured under the supervision of a qualified

professional.

3. A written report must be completed by a qualified professional that makes a determination about
the potential adverse effects to groundwater and surface water body elevation, groundwater and
surface water quality, surrounding water users and adjacent properties. The determination must be
based on available data, interpretations of the data and knowledge of groundwater processes.

4. The report must be submitted with the CLUP application and must:

a. Identify existing public water system sources (i.e., wells, springs. surface water intakes),
as identified by the state, that are located within one-half mile of the boundary of the
property on which the activity will take place:

e Recommend changing to “Identify where the property boundary on which the
activity will take place intersects a public water system (PWS) Drinking Water
Protection Area, as identified by the state.”

e See interactive public web map, titled “Alaska DEC Drinking Water Protection

Areas”, at
https://www.arcgis.com/home/item.htm|?id=13ed2116e4094f9994775af9a62ale8
5.

e The link could be part of a supplemental fact sheet?

b. Identify actual or presumed private drinking water wells located within one-half mile of
the boundary of the property on which the activity will take place and include a copy of the
available well logs;

c. Identify existing regulated potential sources of contamination within at least one-half mile
of the boundary of the property on which the activity will take place;
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d. Contain maps at appropriate scales presenting the results of the well search, the setbacks
required by subsection (C)(7) of this section, and illustrating wetlands and water bodies; at
least one map must show identified potential sources of contamination:

e. Include the water table elevation monitoring data, monitoring well logs and records of any
test pits, and a discussion of the seasonal high-water table determination; and

f. Evaluate subsurface hydrologic conditions and identify potential adverse effects that may
occur as a result of material extraction. The evaluation of the hydrologic conditions must

include identifying confining layers.

B. In addition to the application requirements for a CLUP for earth materials extraction, the application for a
water table extraction permit must include:

1. A description of the proposed extent and depth of material extraction beneath the seasonal high-
water table.

2. A written report that meets the requirements of subsection (A)(4) of this section, a monitoring
plan, and a spill prevention, control, and countermeasures plan as required by this section.

C. Conditions. In addition to the requirements of KPB 21.29.050, operating conditions for extraction within
or below four feet of the seasonal high-water table are as follows:

1. Implement a monitoring plan that meets the requirements of this chapter. If existing wells will
provide sufficient data, no additional wells are required.

2. Implement the spill prevention, control and countermeasures plan in accordance with
Environmental Protection Agency’s requirements for above ground storage tank operations
regardless of the quantity of petroleum products on site.

3. Groundwater flow direction, hydraulic gradient, and groundwater table elevation for the subject
parcel must be measured at least monthly during active extraction. Monitoring wells must be
maintained or replaced with equivalent monitoring wells.

4. Water elevation monitoring data must be retained for two years following completion of
reclamation activities and must be provided to the planning director upon request.

5. A qualified professional must annually submit a report to the department that includes water table
elevation monitoring data.

6. Operations must not breach or extract material from a confined aquifer or a confining layer
beneath a perched aquifer.

n o u

Define “confined aquifer”, “confining layer”, and “perched aquifer”.

a. If evidence suggests a confined aquifer or confining layer has been breached, or if
groundwater or surface water elevation changes rapidly or beyond natural variation, the
director must be notified within 24 hours.

1. A hydrologic assessment, conducted by a qualified professional, to determine the
affected area and the nature and degree of effects and a description of potential repair
or mitigation options must be submitted to the director within 14 calendar days of
notification; and
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11. Repair or mitigation sufficient to address identified effects must be initiated as
soon as practical, not to exceed 45 calendar days from the date the assessment is
received by the director.

7. Operations must maintain the following setbacks:

a. 500 feet from the nearest down-gradient drinking water source:

b. 350 feet from the nearest cross-gradient drinking water source;
c. 200 feet from the nearest up-gradient drinking water source; and

d. Minimum separation distances do not apply to drinking water sources constructed after a
permit to extract material below the water table has been issued.

21.29.060. — Reclamation plan.

E. Close-out. Reclamation plans and requirements survive expiration, termination, or revocation of a permit
granted under this chapter. In order to close-out a permit, the planning director must be provided adequate
proof that reclamation has been conducted in accordance with the reclamation plan. If a permit expires,
terminates, or is revoked prior to permit close-out, the remedies under KPB 21.50 apply and the planning
director may hold applicable fines and remedies in abeyance upon a finding that reclamation is actively
ongoing.

Is this a good place to include requirements for decommissioning any monitoring wells? See Section 9.2.12 Well
Decommissioning of the DEC Gravel Extraction BMP Manual,
https://dec.alaska.gov/water/wastewater/stormwater/gravel/.
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FEDERAL
CONSTITUTION'S
FIFTH AMENDMENT

“Takings Clause” or

“Just Compensation
Clause”

* Gov’t cannot take “private property...for
public use, without just compensation.”

* Gov't’s power to take property (or lesser
interests in property) = “eminent domain’

K

* Exercise of eminent domain also called
“condemnation”

* “Just compensation” has been interpreted
to mean FMYV for property taken

* Fundamental principle: Avoid
unfairly burdening some
individuals with expense of
accomplishing public purposes




ALASKA CONSTITUTION'S
ARTICLE 1, SECTION 18

* “Private property shall not be taken or damaged for public use
without just compensation.”




BACKGROUND PRINCIPLES

(CONT’D)

* A taking can only occur where a private property interest exists.

* People own property subject to government’s reserved power to
reasonably regulate

* Nonetheless, a regulation of property still can go too far and
become an indirect taking

* Excessive government regulation of property can amount to compensable
taking (i.e. “Regulatory taking” / “inverse condemnation”)




TAKINGS

DOES A REGULATION AMOUNT TO AN
ACT OF EMINENT DOMAIN REQUIRING
COMPENSATION?




Significant “Takings” Cases

Pennsylvania v. Mahon (1922): Excessive gov’t regulation could amount to a compensable taking.

Penn Central Transportation v. New York City (1978): Delineated factors determining when gov’t regulation evolve
into a taking: (1) the regulations economic impact on the property, (2) the extent to which the regulation has interfered with
distinct investment-backed expectations and (3) the character of the government’s action. (“Government hardly could go on if to
some extent values incident to property could not be diminished without paying for every such change in the general law.” ...
“where State “reasonably conclude[s] that ‘the health, safety, morals, or general welfare’ would be promoted by prohibiting
particular contemplated uses of land,” compensation need not accompany prohibition.”)

Nollan v. California Coastal Commission (1987): an excessive exaction amounts to taking if there is no nexus between
the condition and the purpose of the restriction/exaction. (“Our cases have not elaborated on the standards for determining
what constitutes a ‘legitimate state interest[,]’ [but] [t]hey have made clear ... that a broad range of governmental purposes and
regulations satisfy these requirements”)

Lucas v. South Carolina Coastal Council (1992): Total deprivation of productive or economically beneficial use of land
requires compensation. (“regulations that leave the owner of land without economically beneficial or productive options for its
use—typically, as here, by requiring land to be left substantially in its natural state—carry with them a heightened risk that
private property is being pressed into some form of public service under the guise of mitigating serious public harm”)

Dolan v. City of Tigard (1994): excessive exaction (green space dedication and pedestrian plan required for permit
approval) gov’t may not condition a permit on certain requirements unless those requirements have a “rough proportionality” to
the proposed development’s impacts.




Types of “Takings”

* A Plaintiff seeking to challenge
a government regulation as an
uncompensated taking of
private property must allege
one of the following:

1) A “Physical” taking

2) A “Lucas-type” total
regulatory taking

3) A “Penn Central taking”

4) A land-use exaction
violating Nollan and Dolan
“per se physical taking”




EXCESSIVE REGULATION =
COMPENSATORY TAKING

* Regulation requires property * Regulation deprives property
owner to submit to physical owner of all economically
invasion of land/permanent beneficial/productive use of
physical occupation of the land

real/personal property » Even if it is, still may be justified

* Right to exclude others is by background principles of

fundamental to private property property law/nuisance law
ownership

> ° C . L
* (Case is Loretto) (Case is Lucas)




NOLILAN & DOLAN’S UNIQUE
CIRCUMSTANCES: EXACTIONS

¢ “Exaction” = conditioning approval of development on dedication of
property to public use, and they also can include conditioning
development approval, e.g., permit subdivision plat, etc., upon developer
making some financial commitment, such as requiring construction of
public street, this is known as a “monetary exaction”.

The term “exaction” encompasses both requirements that land be
dedicated for street rights-of-way, parks, or utility easements and
requirements that developers pay “impact” or “facility” fees reflecting
their respective prorated shares of the cost of providing new roads, utility
systems, parks, and similar facilities serving the entire area.




Nollan

* Gov’t conditioned development request on condition the owner give
the gov’t unrelated property interest
* U.S. Supreme Court:

* Exaction is unconstitutional if it doesn’t somehow mitigate public harms that
would justify outright denial of permission

* Dolan calls this the “nexus” requirement




Dolan

Exaction required property owner to dedicate land to the public for a bike and
pedestrian path in order to obtain permission to expand owner’s store

Explained Nollan as an application of “unconstitutional conditions doctrine”:

* Gov't can’t require property owner to surrender constitutional right in exchange for
discretionary public benefit

* U.S. Supreme Court said an exaction must:

1. Mitigate harms of the proposed development (the “nexus” requirement from Nollan);
and

2. Condition must also be roughly proportional to public harms threatened by proposed
development.




OTHERWISE,

THERE'S NO * Requires complex consideration of

DEFINITE LINE. various factors
* “Ad hoc” / case-by-case

Difficulty is determining  determination

when a regulation is * But, the greater the negative

“excessive”, requiring economic impact of the
compensation regulation, the more likely

courts will consider it a taking




HOW WILL COURTS ANALYZE A REGULATION
THAT’S NOT SO CLEARLY DEFINED?

* Penn Central’s balancing test:

* The character of the governmental action involved in the
regulation;

* Remember, if the government’s action is a physical action, rather than a
“regulatory invasion”, then the action is almost certainly a taking.

* The extent to which the regulation has interfered with the owner’s
reasonable investment-backed expectations for the parcel as a
whole; and

* The regulation’s economic impact on the affected property owner.




A FINAL CONSIDERATION: THE “NOXIOUS
USE” TEST

* If a regulation adopted under the police power to protect the public
health, safety or welfare, courts have said it is not a taking, even if
the taking reduces the value of the property.




TAKINGS OVERVIEW

CONCLUSION/QUESTIONS
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To whom it may concern:

The Kenai Peninsula Aggregate and Contractors Association does not support ordinance 2022-36. We
feel that it is flawed in many ways, and in some respects, impossible to follow.

Below is a detailed list of our grievances with this document and reasons why. This includes, but is not
limited to our concerns at this time. Our members are still digesting all applied situations applicable.

21.29.010 (c) This regulation gives us no access to any waterbody. It has been common in sites and
mining to access non fish bearing streams and creeks within the state and even sometimes divert them
for access to a commodity such as gravel or precious metals.

21.29.015 (a) This regulation went from 10ft to 32ft. 32ft buffer on a parcel less than 1 acre does not
leave enough land to produce much at all. It would be extremely hard to operate in that space. Renders
the exception almost useless.

(c) This regulation imposes current reclamation plans and buffers to PEU sites. While some consideration
may be achieved on reclamation plans, the buffers of 32ft are likely impossible to achieve and
considerably over-reaching. These PEU sites have been active or existing for sometimes longer than the
KPB itself and have buffers less than 32ft. The material needed to comply may not be available and the
work and cost associated to place 32ft of earth is enormous. Also, it is unbecoming of the KPB to change
the deal struck years ago with the site operator or their successors.

21.29.020 (a) This regulation enlarged total acres from 2.5 to 10 acres, raised the floor 2 more feet, yet
prohibits processing, screening, and crushing. This renders the permit useless as by definition,
processing is what we do. 95% of our members or site operators screen material. Most have a small plant
that makes very little dust or noise. Almost no complaints have been filed from this activity. Most small
operations produce less than 750cu yds of material per day. The loss of 2 ft of material from the water
table is unsubstantiated, and unnecessary. Not only does it create a loss of opportunity to the operator,
but it takes a valuable commodity out of circulation and decreases the life of a site. This will only cause
more contention with the public as more CLUP’s will need to be applied for more frequently and in more
areas. We feel this is going the wrong direction and we should be allowed to dig in the water table a
minimum distance with standard conditions to extend the life of sites. Only if a major dig beyond the
minimum distance, would a water table permit be needed.

(b) (1) Same grievance and reasoning as above.
(b) (2) Processing CLUP. This should not apply to small operations.

21.29.030 (a)(7)(e) This regulation sort of sheds the government’s responsibility to construct and maintain
standard roads and puts that responsibility on the site operator. All roads in the KPB should be up to KPB
or State of AK standard. We pay taxes too.

190



(8)(b) This regulation demands we dig test holes 4 ft below proposed elevation. Some areas have
deposits of gravel or peat that are deeper than common equipment can dig. It will commonly be an
impossible or unnecessary task.

(9)(b) This regulation suggests the planning director may provide additional information. This information
should be specifically specified as we may not always have a director that is as knowledgeable as our
current director, as written, this promotes possible conflict of process.

21.29.040 (a) You have all heard my testimony on the lawfulness of viewshed rights and the few ways
they are regulated or transferred. “Street-level visual screening” is just as unlawful as before, just a
different angle of repose. There is no need for this language in the code, as if the operator is complying
with the buffers, they will absolutely, inadvertently, achieve the screening.

21.29.050 (a)(1)(a) This regulation imposes 32ft buffer. We proposed a larger berm, and thus a buffer, but
with access granted in the water table to offset the loss. One requirement without the other allowance is
again, costing the operator, removing a valuable commodity from circulation with the public, and
promoting more contention with the public as the frequency of new sites will surely increase because the
need is naturally going to increase. The Street-level visual screening is the same as previously explained.
The use of Undisturbed natural vegetation is unlawful. Please research Tigard v. Dolyn. Without giving
the operator a alternative use for the property, it is a takings without just compensation.

(a)(1)(b) This regulation allows for the use of, and replacement of, the buffer slopes. We accept the idea,
but 30 days is too short a time frame as material to replace the excavation may need to be hauled in as
waste material from construction projects. 90 days is more suitable. Onsite material will surely be needed
for reclamation since there is no provision in this document for the average pit to dig shallow ponds, thus
shrinking the total area needed to reclaim.

(a)(2) This regulation prohibits use of any on site water. How are we to do any dust suppression? How do
we make septic rock with a wash plant? Calcium chloride uses water to apply it as well. Traditionally we
have used ponds in our sites to fill water trucks to suppress dust, run a wash plant, or obtain compaction
on job sites. Without this availability, we would need outside sources, and truck it in. this goes against the
intent of protecting the public safety, health, and welfare, by imposing unnecessary truck traffic. Also, the
availability of outside sources is extremely small, as we can not pump out of any fish bearing source, and
would not want to as responsible operators. A small pond or minimum dig in the water table should be
allowed with every CLUP. Major or deep digs should be looked at with a separate permit and
requirements. A minimum amount of dewatering should be allowed with each CLUP. 75,000 gallons per
day should suffice. A water truck is 4,000 gal. We have been operating at this level on the KPB for 50
plus years and have no record of incident. The bonding of wells should only apply if the well is close
horizontally or vertically to proposed excavation. If the dig is 15ft and the nearest well is 80ft....they are in
two different aquifer formations and not connected. No need to burden the operator as we have no record
of wells being damaged by a material site.

(a)(4) As explained before, this goes against the intent of this ordinance without access to a water source.
May in some areas be an impossible task, as we will not be able to haul water fast enough to keep up.

(a)(6) How are we to install a monitor well if we are not allowed to excavate within 4ft of the water table?
Even a drill excavates material by definition.

(a)(7) When will the setback not overlap? So this is really 282ft. Also, child care facility needs to be
licensed.

(a)(9) As explained before, a permit without processing is useless. We process material by definition. We
would simply be not able to operate.
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(b)(1)(a),(i) Giving the planning commission discretion to 100ft eliminates any standard. How are we to
speculate a suitable site if we do not have a standard that wont more than triple? Plannings discretion

should not be over 300% of the standard. It should be less than 50%. “an eight-foot-high berm above
the preexisting elevation may be constructed” may needs to be changed to must.

(b)(2) Roads should be kept to standard by the government. Maintenance is included in the gov.
responsibility’s. If we damage a road, its on the operator to repair it. Government should not shed it’s
responsibility. We pay taxes too.

(b)(3) ingress and egress. There is no need for this regulation. No one knows the best choice for
placement than the operator. This is sort of a double regulation as we are already regulated to conform to
all applicable agencies.

(b)(4) This regulation imposes operators to operate outside their ownership. Some operators don’t have
equipment designed for work outside the site boundary. Certain accesses may have restrictions or other
permits required for activity within their ownership. A site operator can not control outside influences.

(b)(6) As stated before, any visual language should be struck from any ordinance. Viewshed rights don’t
allow for it.

21.29.055(b)(1) Processing hours have been limited from 6am-10pm to 8am-7pm. This is commonly not
enough time to get the necessary projects done in the construction season. 7am-7pm is more appropriate
as discussed with our members.

21.29.057 This regulation does not allow for any dewatering. As stated before, we need the tools to do
the job. A minimum dig for a water source should be allowed with a maximum dewatering of 75,000gal. in
all permits to comply with dust mitigation, wash plants for septic rock and other uses, and to be in
harmony with the intent of this ordinance and not create unnecessary truck traffic.

21.29.060 There is no consideration here for post mining uses. We should be promoting post mining
uses.

21.29.070 This regulation says if you meet all requirements, the planning commission MUST renew
permit...but then says they may impose additional requirements and therefore, would deny the permit, in
essence, if the operator did not agree with the new requirements. Government should not make a deal
and then change the goal posts! Very unbecoming of the KPB to do so.

21.29.115 This regulation is probably the most egregious. Many PEU’s were here before the KPB was.
Many came from homesteads. Many have been passed down as a last wish of a generation to ensure the
next had a form of value. Also, many sites, PEU and CLUP, have been operated for years, with the sweat
equity of the operator, with the intention of someday selling the operation and retiring. This regulation
almost guarantees that the value is lost. The site would immediately turn from an asset to a liability as the
loss of the PEU or CLUP would initiate immediate reclamation, whether the commodity was exhausted or
not. It would go against the Alaska constitution to use our resources to the fullest extent. The reality is
that almost surely, the site was there before any surrounding residents were and if the site was forced to
reapply for a permit, the half mile radius of opinions would not be in favor. Very unbecoming of the KPB to
suggest this.

21.29.120(b) There needs to be clarification and standards in which the director would make a decision to
approve or deny. We reserve our grievance on this portion of code until more information is provided.

(c) This regulation is the second most concerning. 365 days is not near enough time. This code also goes
against the intent of this ordinance as it, like the lack of water, will create unnecessary truck traffic, dust,
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noise, and general activity. Many larger sites sit dormant for very good reasons. Many are reserved
quantities of resources for major state projects. Not unlike the four-lane connection between Soldotna and
sterling. It is finally scheduled and there’s a few sites that have been waiting years for it to happen. It is
not uncommon for an operator to get sick or hurt for a year and skip a construction season. The residents
around some of the sites that have been dormant have enjoyed a reprieve from any activity. This
regulation would end that enjoyment, and guarantee activity every year. Also, this is another case that the
government is changing the deal struck with operators years ago. A longer time frame may be
manageable. Our members have discussed 10 years.

(f) As these are old sites, and deals were struck years ago, it will almost surely be hard or impossible for
these sites to conform to the new reclamation requirements. The material may not be there to do so. If
ponding or post mining uses aren’t allowed, it will make it even harder to accomplish. Also, the hours of
operation and reclamation plan requirements is again, the government moving the goal posts.
Unbecoming.

(h) This needs to be clarified as “permitted excavation” it reads as a cease and desist order as written.

Thank you for your consideration,

Ed Martin Ill, President, KPACA.
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From: Blankenship, Johni

To: Warner, Avery

Cc: Turner, Michele

Subject: FW: <EXTERNAL-SENDER>Fwd: Proposed KPB ordinance 2022-36 regarding CLUPs and MSPs
Date: Tuesday, August 23, 2022 6:08:09 PM

From: Katharine M. Tongue <kmtongue@icloud.com>

Sent: Tuesday, August 23, 2022 5:51 PM

To: Blankenship, Johni <JBlankenship@kpb.us>

Subject: <EXTERNAL-SENDER>Fwd: Proposed KPB ordinance 2022-36 regarding CLUPs and MSPs

CAUTION:This email originated from outside of the KPB system. Please use caution when responding
or providing information. Do not click on links or open attachments unless you recognize the sender,
know the content is safe and were expecting the communication.

Hi, Johni. | sent this to Mr. Johnson and Mr. Chesley on the 12th. Didn't hear anything back - of
course they're super busy - but realized | should've cc'd you. Thanks very much. Enjoy the meeting.
Katie

Begin forwarded message:

From: Katharine Tongue <kmtongue®@icloud.com>

Date: August 12, 2022 at 12:20:13 PM AKDT

To: bjohnson@kpb.us, Ichesley@kpb.us

Cc: John & Katie <jbandkt@gmail.com>

Subject: Proposed KPB ordinance 2022-36 regarding CLUPs and MSPs

Dear Mr. Johnson and Mr. Chesley,

I’'m writing with regard to proposed KPB ordinance 2022-36 regarding CLUPs and MSPs.

We are a small Kasilof operation, extracting our material in stages, over the long term,
conscious of the wildlife, scenery, and reasonable use of all materials involved. We
engage with our neighbors in the years we operate the pit and have very good
relationships. While we have sold to large highway projects in the past, we prefer to
limit our sales to individual contractors and neighbors.

I’'m still working my way through your document, but 3 concerns are immediately
apparent:
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Under 21.29.120. Prior-existing uses, Clause D, Expansion Prohibited of your proposed
ordinance, it sounds like you are asking that we clarify our footprint prior to October
1st in order to protect our PEU status. Do you mean that our entire PEU property must
be cleared of trees? of topsoil? While beetle kill will soon render that suggestion
somewhat less ridiculous, stripping our property in order to preserve our pre-existing
right to extract our material strikes me as completely contrary to the goals of this
amendment process. What is wrong with using current mapped parcel parameters?
We can bulldoze our property/forrest but that seems counter to good sense. | think
you are trying to prevent adjacent property purchasers from being offended after they
did not look at a map when they purchased their land. That seems to be coddling at
our expense (as well as current neighbors' when we are forced to clear a current visual
and auditory barrier). Give thought to how you can achieve your goals without causing
more neighborhood problems - as this directive will. We will be obliged to clear right
to property lines which we have avoided thus far.

My second objection regards Clause C, Discontinuance. Again, given our historic and
long term plan for extraction of material, there have been and may be years where
there is no extraction. Why is that a problem? If you are looking to prevent operators
from reopening old pits, consider a 3-5 or 10 year “fallow’ rule as opposed to one. One
year is too draconian.

Third, regarding A. Determination and B. Decision, we went through this to comply with
21.29.120. (Prior existing uses. B. Owners of sites must have applied to be registered as
a prior existing use prior to January 1, 2001.) Why do you need to impose this burden
again? If it is intended to weed out the pits whose owners are no longer engaged,
then please make the application process simple for those of us you are imposing this
burden upon.

Thank you for your consideration.

Katie Tongue.
Owner, JBKT, LLC
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DATE: August 30, 2022
TO: KPB Assembly
SUBJECT: Ordinance 2022-36 Amending 21.25 & 21.29

Regarding CLUP & Material Site Permits
RE: Technical Recommendations

The proposed ordinance does a good job in laying out and addressing different aspects material site
permitting and the areas that need improvement regarding material site permitting and management.

After initial review of the proposed ordinance, there are two sections that 1 am submitting written
comment on currently.

21.29.030.A.7 & 21.29.030.A.8

The Application Procedure section designates which parts of site map and site plan should be prepared
by a professional surveyor versus a professional engineer. As written, these sections do not properly
differentiate responsibilities of the two disciplines. Recommended amendments are as follows:

Part 7 Subsection a. Separated into both professional qualifications as follows: areas of existing
excavation should be shown on Surveyor's map & areas of proposed excavation & reclamation
should be part of Part 8 Engineering.

Part 7 Subsection b. Proposed buffers should be included in Part 8 Engineering.

Part 7 Subsection d. Separated into both professional qualifications as follows: areas of existing
ingress/egress should be shown on Surveyor’s map & areas of proposed ingress/egress should be
part of Part 8 Engineering.

Part 7 Subsection e. Anticipated haul routes should be included in Part 8 Engineering.

Part 7 Subsection f. Should be separated into both professional qualifications as follows: areas of
existing processing should be shown on Surveyor's map & areas of proposed processing should
be part of Part 8 Engineering.

Part 8 Subsection b. Locations of test holes and depth to groundwater should be included in Part
7 Surveying.

Part 8 Subsection c. Locations of private wells of adjacent property owners should be included in
Part 7 Surveying.

Part 8 Subsection d. Locations of any waterbody on the parcel should be included in Part 7
Surveying.

Pagelof2
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Basically, any existing conditions should be included Part 7 Surveying and planning related items should
be included in Part 8 Engineering.

21.29.055 Earth Material Processing

The Borough needs to add in a reference to blasting. While blasting to mine or process material isn't very
common in the Borough there are areas of the borough where hard-rock mining is taking place and should
be covered in permitting. Blasting will also become more prevalent in the Borough as the high-quality
riverbend deposited gravels are exhausted.

Please feel free to contact me if you have any questions or comments.

Sincerely,

%/&Mé%m-

Gina DeBardelaben, P.E.
Vice President

Page 2 of 2
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From: Blankenship, Jobni

To: Warner, Avery

Subject: FW: <EXTERNAL-SENDER>Material site 2022-356
Date: Thursday, September 1, 2022 1:25:43 PM

Laydown public comment

From: Greg Turner <prudhoedude@gmail.com>

Sent: Thursday, September 1, 2022 1:25 PM

To: G_Notify_AssemblyClerk <G_Naotify_AssemblyClerk@kpb.us>
Subject: <EXTERNAL-SENDER>Material site 2022-36

CAUTION:This ematl originated from outside of the KPB system. Please use caution when responding
or providing information. Do not click on links or open attachments unless you recognize the sender,
know the content is safe and were expecting the communication.

Unregulated or grandfathered Material Sites and Gravel Pits have a long history of causing harm and
pollution in KPB.

We taxpayers need to be protected with regulations and control to work permits and monitoring.
Helping to prevent on going problems and issues created by these uncontrolled sites doing what is
now illegal in controlled sites. Seme examples in my area Kobuk between Spruce and Big Eddy are
mining gravel below the aquifer level. Not having proper site slopes adjacent to roads, and high
pressure gas transmission lines. Dumping on site of organic or nor organic material. Non functioning
Junk heavy equipment and big trucks, pickups and other items, Atco trailers, RV's equipment shops
and buildings. These new regulations can help prevent problems.

Recent 8/23/22 unpermitted water release by Glen Martin's Gravel Pit doing business as Northern
Enterprises from three large ponds, created by digging 30' below the waters surface that is the
exposed aquifer level. This is the natural aquifer level in the area 35-40 ft below Kobuk Rd between
Spruce and Big Eddy Road. The surface of those ponds are 12'-15' above Greenridge St, my
neighborhood and they are 25-30 feet deep. The released water flowed through Doug Norris's
Gravel Pit off of Joplin Ct and Greenridge St covering Greenridge St.

In the past Glen Martin has breached the artisan aquifer twice that we know of in the last seven
years. Once resulting in flooding of Greenridge St neighborhood and home crawl spaces yards similar
to what we are experiencing now.

If you dig deeply 30" below the natural aguifer level to extract gravel to sell you end up with big deep
ponds that are always going to be there. Open exposed deep water ponds are dangerous to humans
and animals. Creating hazards for money that could possibly cause harm to citizens from flooding or
drowning ar impact water quality of the local wells,

This gravel pit has a low side 5' above the pond water level of exposed sand adjacent tp Doug
Norris's Pit that looks like a dike separating and containing these elevated ponds. Not ideal as it looks
more like a dam.

Filling a pond with beetle kill trees and slash or dirt will displace the water resulting in overflow of
the ponds. The water has to go someplace.
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Water containment, Junk equipment, miscellaneous scrap and metal, older shop buildings.

Truly amazing to look at the new regulated material sites compared to the older uncontrolled sites.
Help to keep the KPB clean, vote to regulate and control these older unregulated sites and pits.



From: Blankenship, Johni

To: Wamer, Avery

Subject: FW: <EXTERNAL-SENDER>Visual Screening of a Material Site
Date: Thursday, September 1, 2022 $:57:11 AM

For laydown packet

From: Hans Bilben <catchalaska@alaska.net>

Sent: Wednesday, August 31, 2022 10:43 AM

To: Blankenship, Johni <iBlankenship@kpb.us>

Subject: <EXTERNAL-SENDER>Visual Screening of a Material Site

CAUTION:This email originated from outside of the KPB system. Please use caution when responding
or providing information. Do not click on links or open attachments unless you recagnize the sender,
know the content is safe and were expecting the communication.

Hi Johni,

Please forward this to all Assembly members and copy to Legal and the Planning
Director

Assembly Members,

As you are likely aware, the author/authors of the proposed material site ordinance
rewrite have purposely removed visual screening (other than street level, whatever
that means) from the ordinance. The result of this action would be that a large
number of borough residents will not have equal protection under the law. If you
live at street level in a one story structure you're possibly protected, but any multi
story dwellings, and all houses at higher elevations will be left totally unprotected
from negative visual impact. If the author(s} have a legitimate and legal reason to
deny this basic protection, please have them explain it in public. KPB code currently
requires visual screening for material sites, marijuana operations, and animal feed
lots. MatSu code, which seems to be the foundation for the proposed rewrite,
requires visual screening. When a buffer zone is properly designed visual screening
and noise screening are both dependent upon visual line of sight. To write the
Standard for visual screening out of the ordinance would be a huge step backwards
for the residents of this borough.

Please take a couple minutes to read the following information concerning visual

e e e T = rmm T T e e e —m— T e —_——
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screening and its relevance to the KPB Comprehensive Plan, and please ensure that
any new ordinance will continue to provide this basic protection to ALL residents of
the borough.

Thank You,

Hans Bilben

The standards and conditions
relating to the operation of a
material site are to avoid certain
land uses which may be
potentially damaging to the public
health, safety and welfare
{21.25.020}. Restrictions must be
rationally related to a legitimate
government objective, and
ensuring protection of the public
health, safety and welfare is a
legitimate objective.

Standards and conditions to
“minimize visual impacts”
certainly shield surrounding
property owners from actually
seeing the material site activities.
But they also do more - they
mitigate against devaluing
surrounding land values {a public
welfare issue); they mitigate
against noise {public health); they
mitigate against dust (public
health}; they mitigate against the
potential that a material site turns
into an attractive nuisance (which
is a dangerous condition on a
landowner’s property that may



particularly attract children onto
the land and pose a risk to their
safety) as essentially what is being
created appear to neighboring
{public safety); they mitigate
against the negative impacts such
sites have on preservation of the
scenic beauty and furtherance of
the tourism industry (public
welfare) (Per comprehensive plan,
tourism and hospitality are major
parts of the Kenai region’s
economy and represent the
second-largest private
employment sector after
healthcare}

The guiding principals to better
regulate land use are

Balance and integrate multiple
interests in land use: the right to
use Jand as you choose; the right
to not be excessively impacted by
neighbors who exercise that
freedom; and the shared value in
protecting the underlying health
of borough natural systems
Develop regulations that will
minimize conflicts between
adjoining uses, maintain property
values, maintain and improve
neighborhoods, communities and
natural systems

Develop an improved set of
Borough land use regulations to
reduce reoccurring conflicts on
the same narrow set of issues
such as grave! pits.

The Comprehensive Plan
specifically calls for consideration
of establishing conditions that
require larger setbacks, safety and
visual screening, control on access
routes, control on hours of
operation, and address
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environmental concerns.
Consideration of updating the list
of topics that staff and Planning
Commission may consider when
setting conditions of approval.
Incorporate safety, visual quality,
environmental impacts and traffic
impacts.
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From: Blankenship, Johnj

To: Warner, Avery

Subject: FW; <EXTERNAL-SENDER>Fwd: Grave! pit in back of 50-51 Greanridge Drive causing flooding and eroding my
property. Ordinance 2022-36

Date: Thursday, Septamber 1, 2022 12:22:41 PM

Laydown public comment

From: DR Lee <dr.lee@live.com>

Sent: Thursday, September 1, 2022 12:09 PM

To: G_Notify_AssemblyClerk <G_Notify_AssemblyClerk@kpb.us>

Subject: <EXTERNAL-SENDER>Fwd: Gravel pit in back of 50-51 Greenridge Drive causing flooding and
erading my property. Ordinance 2022-36

CAUTION:This email ariginated from outside of the KPB system. Please use caution when responding
or providing information. Do not click on links or open attachments unless you recognize the sender,
know the content is safe and were expecting the communication.

Sent from my iPhone

Begin forwarded message:

From: DR Lee <dr.lee@|ive.com>

Date: September 1, 2022 at 12:07:34 PM AKDT

To: assemblyclerk@®kpb.com

Ce: Ohare Russ <ro_ua®@live.com>, Soldotna Neighbors Elena Staab <elena-
joy@hotmail.com>

Subject: Gravel pit in back of 50-51 Greenridge Drive causing flooding and eroding
my property. Ordinance 2022-36
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Sent from my iPhone

We have owned lots 50-51 Greenridge Street in Ridgeway for over 12 years; and, we _
have never seen the pond in back of the property overflow or be even high. The pond is
usually very low. For the past week the pond has overflowed and it's now eroding our
property. Greenridge Street is flooded.

If you drive and observe the pit that is adjacent to Kobuk Street and Spruce Ave £ and
that now surrounds this area, you will see that the topography and drainage resulting
from the pit overreach is changed and flooding; thus, ruining the residential property in
the area. This overreach must stop.
Thank you for a quick resolution to this problem.

Sincerely,

Drs Cynthia Lee and Russell James O'Hare

907-3782987
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From Gary and Eileen D Sheridan, Anchor Point, AK

For State of Alaska residents and tourists health, safety, and sight, Please Add this
Amendment to the new KPB Regulations for Gravel Pits Under 21.29.040. .
Add B. Gravel Pits will not be allowed in a residential ares, close to recreational
State Parks and Rivers, due to the Silica that can be inhaled and cause Silicosis
and other fatal conditions.

Notice In the following articles, what other llinesaes the silica dust can cause.

What is Sllicesis? Please read the following articles.

“Causes - Silica is common, naturally-occurring crystal. It Is found in most rock bed. Sliica dust
forms during mining, quarrying, tunneling, and working with certain metal ores. Silica Is a main
part of sand, glass workers and sand-blasters are also exposed to silica.Three types of silicosis
ocour:

Chronic silicosis, which results from long-terrn exposure (more than 20 years) to low amounts
of sllica dust. The sllica dust causes swalling in the lungs and chest lymph nodes. This disease
may cause people to have trouble breathing. This is the most common form of sillicosis,

Accelerated sllicosls, which occurs after exposure to larger amounts of sllica over shorier
pl?lﬂggl of time (5-15 years). Welling In the lungs and symptoms ococur faster than in simple
sllicosis.

Acute silicosis, which results from short-term exposure to very large amounts of silica. The
jungs become very Inflamed and can fill with fiuld, causing saver shortness of breath and a low
blood oxygen level....Intense expoaure to sllica can cause disease within a year. But it usually
takes at least 10 - 15 years of exposure before symptoms occur. Silicosis has become less
common since the Occupational Safety and Health Administration (OSHA) created regulations
requiring the use of protective equipment, which limits the amount of sifica dust workers
Inhale......"click on the reference above to finish reading.’

Also read plaase

The noise sven a block away can cause such noise to disturbances as it did me this summer
after a busy day and needing sleep. Can you imagine being a visitor coming to enjoy the State
camp ground on the Anchor River for a week's or holiday vacation and having to deal with the
noise of the machines working the gravel pit and trucks.

I don't know how the KPB can possibly agree to have a gravel pit and mining that may cause
such llinesses to our families, grandchildren, and tourists. i'm now scared for my grandchiidren
that came this summer to fish and vacation with grandpa and grandma and enjoyed running
around In our yard, riding the bikea grandpa had fixed up for them. Have we unknowingly
allowed them to have the start of Silicosls from the gravel pit which was denled but then given
2.5 acres to work? We bulit a “Beachy Bullt Home" with an air system never expecting to have




From Gary and Elleen D Sheridan, Anchor Point, AK

a gravel pit being put in 15 years later. That fine dust gets in everything. Look at the different
types of cancer that has been shown to be causes of grave) pits and mining. | know what it Is
Hke to fight cancer. | had just started treatments in Soidotna when we first found out there was
a plan to have a gravel pit in our neighborhood. Our rivers help bring our tourist businesses,
and we should protect those businesses, too.

Respectfully submitted to the work group of KPB to update regulations for Gravel Pits,
Eilean and Gary Sheridan

s b ] Photo by frlend of ours who visits us almost every
e . year,
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Crystalline Silica Dust — The Invisible Killer

Summary

The proposal of an open pit gravel mine in a district zoned Ruraf Residential
creates numerous very serious consequences. This report primarily examines
the devastating heath issues created by crystalline silica dust, an
unavoidable byproduct produced when mining gravel.

Until recently, few understood the dangers created by crystalline silica dust.
Unlike normal sand, crystalline silica dust has razor sharp edges and is
microscopic In size. When inhaled, it bypasses the body’s natural defenses
and become permanently lodged in the deepest parts of the lungs. It has
proven links to diseases that lead to death including silicosis, lung cancer,
COPD, renal failure, and kidney disease as well as causing auto-immune
diseases like rheumatoid arthritis. These health issues are so grave that
OSHA and MIOSHA have recently adopted new safety standards to deal
with crystalline silica dust. Both agencies are involved in a massive
educational drive to warn workers about the dangers.

Not only is crystalline silica dust deadly, it Is difficult to control. Clouds of it
can easily be swept up and carried by the wind for tens of miles. Even in
what weather experts call ‘calm’ winds, this deadly dust can travel for miles
settling in the yards and on the homes and Innocent bystanders in Inland
Township, its three neighboring townships, and even further.

All of the related diseases crystalline silica dust is widely known to cause
serve as sufficient proof of a ‘very serious consequence’ health based issue
as required under MCL 125.3205 Sec. 205 {5)(e). Denying the requested
special use permit for this totally unnecessary gravel mine at parcel
08-006-007-00 is the only logical, fair, and humane course of action the
HIJPC can take.
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Crystalline Silica Dust — The Invisible Killer

Sand’s Tiny Secrets - Size, Material, & Shape
Sand holds some interesting secrets. We think
we know what it is, but do we? Technically,
‘sand’ is any sediment whose particles are
60pm (microns or micrometers) or larger.
Granules smaller than 60pm down to 2pm are
considered ‘silt.’ For a point of reference, the
hairs on your head are typically 10pm thick.

Sand is often referred to as ‘silica.’ Most sand
deposits are primarily made up of quartz, but
other minerals are usually found. Quartz is
crystalline silica, a silicate mineral made of
silicon dioxide (Si02), silicon and oxygen. It is
the most abundant mineral found in sand.

Figure 1 shows a typical sample of sand, not
unlike that which is found all around northern
Michigan. It is comprised mostly of crystalline
silica (quartz), with some epidote, gamnet,
potassium feldspar, and a few other minerals.

«‘Sand’ (300x Magnification )

Figure 1

Different types of sands are put to work Ina
wide range of useful applications including:
road construction, concrete, filtration, glass,
ceramics, and computer chips. They also vary
considerably in their marketable value.

Maost sand with which we are familiar is
heavily weathered. It has the familiar shape of

stones washed up along the Lake Michigan
shoreline. While their sizes'may vary a bit,
they all have nicely rounded, smooth edges.

Digging into the earth when mining for gravel,
the size and shape of these unweathered
common sand granules change dramatically.

Figure 2 ~ Crystalline Silica Dust
( 5,000x Magnification }
~ Appendix A shows three even smaller sizes.

QEE |  wm

Note the 103 graphic In Figure 2. That's the
width of a typical human hair. Anything
smaller than 5pm is Invisible to the naked eye,
unless there are billions of particles — as in
crystalline silica dust clouds (see Appx. D p.4).

These jagged microscopic sub-10pm particles
are as sharp as a stone-age flint knife — and
they can kil! yout!

Crystalline Silica Dust [S Deadly
Unlike beach sand which is just annoying
when It sticks to your skin and swimsuit,
crystalline sifica dust /s a killer. Don't take aur
word for it, just take OSHA's.2

*[Those inhaling] these very small crystalline

silica particles are at increased risk of
developing serious silica-related diseases.”

1 Silica...)t's Not just Dust: Sifica Dust Causes Silicosis - What rack drilfers can do to protect their lungs from silica dust, Center for

Disease Control and Prevention, National Institute for Occu

pational Safety and Health, NIOSH Publications, 97-118, July 1998

2 Respirable Crystalline Sitica, Occupational Safety and Health Administration, United States Depariment of Labor,

osha.gov/dsgitopicssiticacrystalline/
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Crystalline Silica Dust — The Invisible Killer

In 2017, OSHA completely revamped thelr
requirements for worker safety when engaged
in activities where crystalline silica is present.

Plastered all over OSHA's website and
materlals is the warning graphic shown here.

So, what exactly are those ‘serious silica-
related diseases?” They Include (but are not
limited to):

w Silicosis

w Lung Cancer

" COPD (Chronic Obstructive
I’ulmonary Disease)

w Kidney Disease

Sillcosis is an incurable lung disease that leads
to disability and death. We've all heard of
‘black Iung disease.’ Black lung expert, Dr.
Robert Cohen, has recently warned that

“[Crystalline] Silica could be even more
dangerous to workers than coal dust.

[Crystalline] Silica is actually a lung
carcinogen. And it causes renal disease, it
causes other auto-immune diseases like
rheumatoid arthritis and other things, so
silica exposure is a huge problem.3

So serious is this issue that even the Michigan
Aggregate Association (the lobbying
organization behind the totally discredited
MDOT Michigan Aggregates Market Study Ph |
& Ph Il Reports) is actively encouraging its
member supporters to attend OSHA approved
silica training!* Why does the MAA promote
this you ask?
*To increase workers’ awareness of the
serous health hazards of silica dust and
provide the knowledge nécessary for
employee protections.”

Why is Crystalline Silica Dust So Deadly?
Mother Nature provided our respiratory tracts
with a host of protective mechanisms to ‘filter
out’ most of the junk that naturally occurs in
our air. Since most of what nature throws at us
is over 10pm in'size, we do a pretty good job
of keeping the bad stuff out of our bodies.

However, breathing crystalline silica dust is
the equivalent of inhaling millions of
microscopic razor blades. As shown in
Appendix A, these duist particles can be as
small as 01 pm

These inwslble particles pass all body defense
mechanisms and become embedded in the
deepest reaches of the Jungs, This is where the
greatest danger lies as they reach the alveoli,
the finest branches of the lungs where the
oxygen/carbon dioxide exchange takes place.®

When inhaled, particulate matter larger than
5pm ysually gets trapped and expelled before
it reaches the lung’s gas-exchange zone.
Particles smaller than Spm are considered to
be ‘respirable,’ meaning they can reach the
deepest parts of the human lungs.

3 Silica safety urgedln QLD, OHS Career, March 21, 2017, chscareer.com.au
4 Protecting and Promaoting Your interests, Michigan Aggregate Assaciation, November 16, 2019 See Appendix B
5 A. Voss and S. Alfanc, The Body's Defenses Against Breathing Dirty Alr, ProRemodier, june 23, 2016
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Crystalline Silica Dust — The Invisible Killer

Mother Nature never planned on us being
exposed to crystalline silica dust, certainly not
in the quantities produced by our many
industrial activities, Silicosis can develop very
quickly and (short of an.entire lung transplant)
is completely untreatable.

Think You're Safe? — Wrongl

OSHA is making a tremendous push to raise
worker awareness of the real hazards created
by crystalline silica dust. Wearing adequate
dust protection, respirators, and controlling
the dust in the first place will save countless
lives. How about those who don't work
around this stuff?

Non-occupational exposure to crystalline
silica dust is even greater cause for concem.
As this ‘killer dust’ spreads miles past its place
of origin it ot only lingers in the air but
settles everywhere — including inside homes.

We spendthe majority of our time at home,
Depending on our job and lifestyle that can
be 70%-100% of our time. Unlike a protected
work environment, exposure at home is
unprotected and constant. Home settings also
includes children and the elderly who are
more vulnerable than able bodied workers.
Not only do children breath more deeply than
adults, their smaller body mass means their
comparable exposure risk is much higher.s

Exposure limits for crystalline silica differ
considerably between work and non-
occupational exposure. OSHA's permissible
exposure limit Is 50 micrograms per cubic
meter during an 8-hour workday.? Michigan
follows:these guidelines which includes an

‘actlon level’ set at 25 micrograms per cubic
meter, Michigan also requires employers to
safeguard employees from exposure, provide
them with respiratory protection, maintain
medical surveillance, engage in hazard
communication, and keep good records.®

For those who spend all thelr time at home,
equivalent exposure limits would fall below
12 micrograms per cubic meter for exposure
and 6 micrograms per cubic meter for action.

m Nowhere Near Silica Dust — Really?
Turns out, size really does matter. For
crystalline silica dust, the smaller it Is the
more threatening it becomes. Not only Is this
invisible dust respirable, it eastly becomes
airborne, stays airborne for extended periods
of time, and travels incredible distances.?

Particles typically need to be under 200pm in
size to become airborne, Those smaller than
10pm are invisible and smaller than 5pm
penetrate our immune system. As shown in
Figure 3, dangerous crystalline silica dust
easily travels for miles, It not only affects
people at the source but those in surrounding
neighborhoods. In some measured cases as

far away as 50 miles.!®
Figure 3 - Distance Traveled by Particulate Size
Wind Speed Miles Traveled

{mph) 10pm 5pm

341 0.55 2.2

6.2 1.1 4.5

124 23 9

24.8 4.6 18

373 6.9 27

49.7 9.2 361

§ J. Warren, Silica Monitoring, Public Lab, publiclab.org, February 22, 2018

7 C.A Epsiein, Everything You

Need to Know About OSHAS Respirable

SHica Final Rule, February 2, 2018, oshaonline.com

A Crystalline Silica Exposure, MIOSHA Fact Sheet, CSH Fact Sheet - #109, Revised October 12, 2017
9 Sliica Dust Particle Size Causes Problems, BossTek, 2019, bosstek.com/silica-dust-compliance/silica-particle-size-behavior
19 Mow Far Can Respirable dust Actually Travel?, insider News, NeSilex, September 24, 2019
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Crystalline Silica Dust — The Invisible Killer

How Far Will Silica Dust Spread Here?

The only available historic ‘local’ wind
measurements are those taken at the Frankfort
and Traverse City airports. Appendix C
contains the diagrams of the wind histary at
both airports for the months of May = October
(the busiest times for gravel production).

Roughly one-third of the time the wind is calm
(less than 5.8mph). Calm doesn’t mean ‘dead
calm.’ Shown as red in Figure 5, at 5.8mph
respirable silica would still travel 4.2 miles
from the proposed 150-acre gravel mine.
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Figure 5 — Likely Spread of Crystalline Silica Dust

This area’s Average windspeed over the past
three years for May — October, the average
Maximum sustained winds, and average Gusts
are shown in Figure 4. The miles that silica
dust can be spread relates to particulate size.1?
Figure 4 — Crystalline Silica Dust Wind Distribution
Wind Speed  Miles Traveled

~ (mph) 10pm  Spm

Calm <5.8 <1.0 <4.2

© Average’ 103 19 75

Maximum 239 44 174
Gusts 398.. - 74 289 . -
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Crystalline Silica Dust — The {nvisible Kiiler

It's easy to understand how these microscopic
razor blades carry so far in gentile winds.
Strong gusts can carry crystalline sillca dust

all the way to Traverse City or Frankfort. As
duly noted in the Homestead inland
Townships Master Plan, this truly is an issue of
“"Greater Than Local Concem.”

Where's the Problem? - You Can't Be Serious!
Mr. Leman has done little to instill confidence
that he understands the consequences of his
desire to have a hobby:gravel mine. Ina
September 12, 2019, TV 7&4 News interview,
Mr. Leman states

“There’s no production things we
processes that we would do here which
would pollute the ground in any way. That
sand and gravel Is already in the ground.”

Seriously?.It is obvious he doesn't understand
the environmental impact of gravel mining or
the dangerous release of crystalline silica dust
which mining causes.

Mr. Leman is also quoted in that interview
and in papers saying he’s only going to work
on 4-acres at a time. Yet all of the plans
submitted to and described at HIJPC meetings
clearly show sections'of 6+ acres. If he is so
inattentive to these and other details, how can
he ever be trusted to understand or look after
what’s necessary to run a gravel mine safely?

Crystaltine silica dust Is a serious health Issue.
Given Mr. Leman’s lack of responsiveness to
providing a complete and timely application,
let alone his inconsistency within those plans,
many believe he's not taking things seriously.
If that's the case and if his special use permit
is granted, many wonder if he would ever
follow safety precautions or take any laws
seriously.

Given there appears to be no statutory value
to the grave! as defined under MCL 125.3205
Sec. 205 (3) and there are considerable health
risks, in the opinion of neighboring residents
the risks completely outweigh the non-benefit.

Having focused on the harm silica dust does
to humans, the same needs to be noted:about
the local wildlife. Further, local organic
farming would also be disrupted as the strict
protocols of being organic are unavoidably,
unfairly, and unjustifiably violated. Evenon a
‘calm’ day, over 55-square miles are put at
risk. Kick the wind up to ‘average’ speed and
the number jumps to over 176-square miles.

Itis abundantly obvious that allowing the
aperation of an open pit gravel mine would
create uncontrolled crystalline silica dust.

Beyond the flood of studies readily
discoverable online and the recently adopted
push by OSHA to protect workers, this report
clearly outlines the very serlous consequence
that would result from granting the requested
special use permit. it fulfills the requirement

of defining a ‘very serous consequence’ under
MCL 125.3205 Sec. 205 (5)e)

“The Impact on other identifiable health,
safety, and welfare interests in the local
unit of government.”

But it's Just a Small Operation ~ Yeh, Right!
Getting one’s foot in the door appears to be
a standard ploy. There are dozens (if not
hundreds) of stories about little mining
operations that were never supposed to
grow much bigger — but did — and did so
quickly. Here's just one of those stories,

Downstate in Grass Lake Township, just 25
miles west of Ann Arbor, the Bohne Road
Gravel Mine started as a little operation.
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Crystalline Sitica Dust — The Invisible Killer

The local farmer was granted a special use
permit to mine sand on his land for his own
use on his farm. No big deal, right?

Then the farmer sells his farm to-a company
that expands the mine's opératlon;into -
gravel extraction ~ hey, the special use
permit said sand and gravel, not ‘just sand.’ .

The mine gtew quickly. So did the problems.

In addition to the quality of fife disruption
and property devaluation experjenced by,
the gravel mine's neighbors, crystalline silica
dust beame problematlc. As some residents
shared with their planning commission’2

“,v.the dust issue Is a HUGE factor here” _
: Tf:é gravel pit Is a serious health risk.”

“...my ‘'windows havent been open since
the mine wasstarted.”

“There [s dust afl over the plants and trees
in the yard as well as the house and car on
‘a daily basis.” '

“The dust isa nlghtmarell Its constantly in
the air..." . -

"We are concerned for the health of our
family, my daughterand I have sever
asthma ... we will hdve to continue to
wear our masks to try and keep the

contaminants out of our lungs, Why do we
have to suffer?”

“There is overwhelming evidence
regarding longterm silica dust exposure
and respiratory disease, Residents near
Bohne Road gravel pit testified they now
suffer form respiratory diseases such as
agthma and COPD.”

“Why should the residents be subjected to
all these issues from this gravel pit?”

The last comment raises a great question.

Flgure 6= Cryshlllne Silica Dust Inside a Home
_( near the B Bohne Road Gravel Mlne ) ;

* As the years passed, the gravel minwas
. sold to its new owner who now. wants to

expand operatlons even further. What was '
once a ‘little private sand mine” has tirmed
a community upside down with a full-
blown gravel mining as shown in the"
pictures of Figure 7 on the next page.

Don't Tell Us 3t Can’t Happen Herel

It could. Far too easily it could. Need or
benefit of this gravel mine does not exist.
The damage to the community would be
devastating and permanent. The Hi)PC has
evidence of very serious consequences
which it can utilize to equitably and
justifiably deny the requested special use
permit. Crystalline silica dust is perhaps
the most compelling of all very serious
corlsequences.

12 Excerpts from a mle-Munomndum from Dr. Sandra McCoy, December 3, 2019, full memomntium in Appendix D




Crystalline Sifica Dust — The Invisible Killer

Figure 7 - Bohne Road Gravel Mine, Grass Lake Township, Michigan
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Crystailine Silica Dust —The Invisible Killer

Conclusion

To the communities’ knowledge, Mr. Leman
has failed to provide credible evidence that
there is a need for more gravel production in
Benzje County. With over a dozen-and-a-
half gravel mines within 2 — 12 miles with at
least two being major operators, supply far
exceeds demand.

To underscore Mr. Leman's apparent lack of
market awareness, in his September 12,
2019, TV 7&4 News interview, he states

“People want to move to our area and
the demand for construction.materfals is
certainly there. Sand and gravel from
our community means you don't waste
fuel and truck this stuff In from a long
ways away.. They can get it right down
the strget.”
First, as noted in the.newly formed Inland
Township Planning Comnission’s
November 27, 2019 draft Master Plan, as
reported by the official U.S. Census,
inland’sipopulation has fallen 8.6% since
2010. People certainly may want to move
here, but the officlal numbers suggest
they aren't doing so. “Demand for
construction materials is certainly there]”
— and it is being more than sufficiently
met by existing operators. More gravel
mines in our area are not needed.

Second, there isn’t much building going
on ‘right down the street’ from this 150-
acre Rural Residential parcel. Even with
the horrible milage a gravel truck gets,
given the close proximity of existing
gravel mines, any theoretical savings on
‘wasted fuel’ is meaningless.

Mr. Leman's hasn't and likely can't justify
that mining at this Rural Residential

property would produce revenue of a
sufficient enough level that he could
reasonably expect to operate at a profit, a
requirement under Michigan’s Zoning
Enabling Act, MCL 125.3205 Sec. 205
(3). In the opinion of many, under this
act, this lack of profitability precludes
finding value in the gravel on that

property,

Even if there were valuable minerals to

be found there — a hypothetical, not an
acknowledgement — the HIJPC must, as
required under Michigan's Zoning ‘
Enabling Act, balance that value against
the very real health i lssus extractipg it
would create,

Clearly stated in MCL 125.3205 Sec. 205
(5)(e) and supported by OHSA, MIOSHA,
scores of other reputabile organizations,

and health experts worldwide, the dangers

of crystalline silica dust definitely creates
a ‘very serious consequence’ that would

“impact on other identifiable health,
safety, and welfare interests in the
local unit of government.”

The residents of Inland Township and
Benzie County would be unduly and
unnecessarily punished if the special use
permit for parcel 08-006-007-00 were
approved.

For the negative financial impacts it -
would impose on local property values,
granting a special use permit would be
unfair. For the unavoidable health
problems it would unleash, such a
decision would be downright cruel.
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Appendix A

5,000x Images of Crystalline Silica Dust
These electron microscope images of the crystalline silica dust sort their sizes from
“yltra-fine’ (as small as 0.01pm) to ‘course’ (up to 7um). For reference, 10um Is the typical
width of a human hair, represented here as the graphic insert of each image.

At sizes of 5pm and smaller, these microscoplic razor blades are not only invisible, they
are respirable. That is, when inhaled, they bypass all immune system defenses and can
travel all the way to the deepest parts of the human lungs. There they permanently imbed
themselves and begin creating their havoc on one’s health,

As reported here and recognized by the medical community around the world, crystalline
silica dust is deadly. it causes silicosis (an incurable lung disease that leads to disability

and death), lung cancer, COPD (Chronic Obstructive Pulmonary Disease), kidney disease,
renal disease, and auto-immune diseases such as rheumatoid arthritis.

Comparison nf SEM Images of the four sizes of :wstalllne slllca pardcles used for this study
{s) Ultrafine (UF), (b) Submicon (5), [¢) Respirable (R), and (d) Coarse (Q.
Images are all at the same magrification (5000%)

SOURCE: S.E. Mischler et al, Different/al activation of RAW 264.7 macrophages by size-segregated crystalline shlica,
joumal f Ou:upatlonal Medicine and Toxicology, DOI 10. naafsag%ss-ms-m 45-2, December 15, 2016
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Sponsor Opportunities (Hps/Mww. Miags.Org/SPORSOr, Opportunities.phe) | Calendar

mummwmmmm phptorg Jdskitas) | Contactus
; memurm | sy Adcoimt

Plﬁhﬂuﬂﬁm ting Your saan I

MICHIGAN AGGRECATES ASOCIATION
{herpec Awniv. s g o)

Home Mtpe/iwwivmiggorpindacphp)  Aboute Membershipe  Services hips/fwwwainlsgm org/servites.php)  Bventse
News Gmps/www.memberieap.com/news_prchive_headines photorp JdsMIA)  Safely Information  Scholarship & Education
MAA PAC (Hetpe/fwww. misgg org/maa_pat.php)  Links (htipy/iwww.miagg.ong/Enks. phy)

MA and WTAhs mmwmmmum Rvspirable Crystaline Sica tralning.

"!\igmﬁmmm uwmmsunmmnmmmm ls designed for the construction ndustry
{onstruction profassiorials inchuding but not Emited to workers, site suparintendants, preject managers, safety managers) to lncreasa
workens' aveareness of the sarious hellth hazards ofslic tust and provids e intwiedgs necacssiy for emplayes protections.

Tha tralning covers the e DSHA Standard on Respicable Orystaiiine SUjca (29 CFR 1925.1153) and it ains to Increase workers'
awireness on the srflous heaith hazards avsociated with sitica sxpasure and provide the knowledgs necexsary o perform work saloly
whin there 1 sifica exposura and ways to Birdt sice expésure.

“Frainees who complete all the training steps will be aigible W0 receive a certification.

Tive cost for the training s provided by funds from the grant but space Is imiked (max 30) 30 1f you ara hmmpmmm
MAA office to register. Space vill be Mllad on flest come bashs, g

Traini'g datat and jocstions are as follows:
AN tralning times will be from 1000 amto 1200 pm.

December 12, 2019
Michigan CAT
Grand Raplds. M1

Decamber 18, 3019

AlS Construction Equipment- Lansing
3500 N Grand River Ave
Lansing, M1 43906

For mere Information about thase sassions, please cick berg,
{herpsiigatlary. malichimp,.comid2snbdsanaa e ddse) A15052/Mes MG ic3d9%- 75308450 903
hYnedEdeDALI/D Sifca Vraining Marketing Fiyer.ndi)

I you have S0y Guestions, plaxse contact the MAA office s 517-301-1722

) ©2019 Michian Apgregaios Ascociclion. Webalto powered by Merberloag. Pilps s www.mamborieap.com) 10




Appendix B (p.2).

In-Class Silica Safety Training for Construction '
Industry

Tralning contact hours:
1.5 to 2 Hours

Effective October 23, 2017, OSHA has been fully

enforcing all appropriate provisions of the Silica
in Construction standard.

Our OSHA APPROVED TRAINING MATERIALS
were developed under an OSHA Susan Harwood
troining grant and designed for the construction
industry to increase workers’' awareness of the
serlous heaith hazards of silica dust and provide
the knowledge necessary for employee
protections.

This training Is for all the construction
professionals Including but not limited to
workers, site superintendents, project
monagers, safety managers and emﬁ!oyers.

If you are interested In an In-class training for your company
or crganization, please contact one of the training
coordinators below to schedule o session.

Train t ling or fi ore tion
Please Contact

Mumtast A, Usmen, PhD; PE

e-moll ; mysmen@eng.wayng.edu
Phane; {313) 577-3508

Emrah Kazan, PhD
e-mali: gkagan @wayne.edu

TRAINEES WHO PARTICIPATE In and
complete the whole training will recelve
a certificote.

This moterial wos produced under o gront [SH-DS038-SHE) fram the Occupations! Heolth Administrotion, U.S. Degartment of Laber. It does not necessarily
refiect the views or policles of the 1.5, Deperiment of abor, nar does the mention of trede nomes, commareied products, or organiration imply

sndorsemmt by he LS. Goverment

i
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MEMORANDUM

TO: Jim Brouwer, Friends of Platte River Watershed
FROM: Sandra McCoy, Ph.D,

DATE:; December 3, 2019
RE: Bohne Rd Grave! Mine, Grass Lake, Michigan
Jim,

I moved to Grass Lake Township, Michigan.1-1/2 years ago: Grass Lake is a small
town, about 25 minutes West of Ann Arbor. It hasa delightful “rural® character and

thatis What draws many people to settle here. Grass Lake Township has been
embrolled in conflicts for.ma Ars concsrn! ¢ incursion o mining into
resldential areas in onr community. :

Iam pleased to provide some excerpts from letters written by the residents of Grass
Lake Township to thelr Township government over the past several years
concerning the Bohne Rd gravel miné which has operated since 2003, These letters

were obtained through u FOIA L‘F“‘“‘ Also Included are excerpts from Grass Lake
P ng Commission meeting minutes, Many of the comments Ihistr
gitive affects of dustand health concerns related to mining opern ose

“We purchased 5-1/2 acres of land... in 1999 to bulld our final dream home.
Since the start of the sand extraction operation... in August, 2003, our lives
havabeen tolally disrupted and our land value has definl ne down.”
“Needless to say FEE dust Jssue 18 8 HUGR factor here. The %y%ﬁ-ymra
doing this our whole house and deck were covered with dust and still is. |

can't even open my windows. These big earth movers were coming by our
property svery 10 minutes and the noise and dust was unbearable.”

“Gravel pits In residential areas undoubtedly cause health and :n_feg 1
concerns and mu ance for surrounding residents... The gravel pit on
ne ag currently op gp 68 no benetit to Grass Lake
Township... We need to consider the more than 200 people thatlive withina
2 mile radius of the gravel pit with many living within 50-100 fest of pit

operations, These people have stated they now must elose theirwindows
due tv the dust created by grave] pit operations. This certainly Is nota

desirable condition for them and we can mdmmggﬂgw
homes, the environment and keep our township a safe place to live In.

13
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“The g veL itis 2 serloushaalth risk. There arg no six foot trees on the

ate dust. Many people ve notbeenable to walkin the area
as pmult of theextreme dust ap probable alr-borue, dangerous silica,
There: igno moniﬁ:ﬁns for sitica cgntamlnaﬁpn inthe airand in. the well
water” *Thers has been no MDEQ #tu orto the ori Pto
check for environmental health hazards and lssum incddding aequlfar and
Wlm table contamination (well water uontamingtlon] and negative wildlife

u. " H Lk

*]'woiild have niywmd&ws opentb iétﬂle l‘r"eih a“‘ f... No windows
ha%lﬁn‘theeno gince théminé | (then Gllled grayel pit: to!l;ﬁ ftsound
SEralTE and GBIV S Sarted, Taebo 15 ot all over the pant end

mulnthegasweﬂuﬁeﬁomaﬂ ' emy
a layer of dust . | nntworklntheyard

anmore orlunz my mas ﬁlll!slde..
which is su

“We live In 4 loghomadn Sagar road that we bullf in 2000 and It was
supposed to be ouldresmhioiri,” *We couldr't even open ouf windows at
all andstil] can't.“iﬁ&dhatisag% lt’t constantiy I the alr... and it’s
destroyed the finish on our hone and we have to'clean it multipla
times in ayear now versus every 4-5 years.' The biggest and dosesttome s
belng diagnosed with a blood cancer called Multiple Myeloma. I went thru
chiemo for 9 months twice a week and had a stem cell pllection, I's beenthe
hardest 2 years of my lifelll I asked my dr.at the UpfM cancer ceriter what is
the cause of Multiple Myeloma?? He sal,! théreisd c;:onnecl:lon from diesel
fumes in the alr, There are diese! trucks running all day long right behind my
house since they opened this sand mine aronnd 2001 or 2002. Sothis has
been going on for around 17 years now. *

“Weare mncamed for thehaallh ofour Z

g l:lonofthemvelplt belng so osataourproperw
and our well thatweuse for water., We don't want our well to be
contaminated... We unfortunately are not in & poaition to move, 5o we will
continua to keep our doors and windows shut, continue to have our ‘house
vents, ac and heat checked for contaminants that the gravel pit puts upon us,
we m no:ahle to anjoy slttlnn outside onour deck. Mmrninn ln our poal

l P F g
now snlfer from respirahony diseass such as naﬂma and COPD y
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“The slte alone Is app n wlth tha nolse dust, eontdmlnatlbh of the stream

RlGVE 2 y
s gravel pitstill in opératioh'. \ m faﬂlng to mm lyw’lth the agreement

frum 21 March 20187 “"Why should the residents be snble:ted to all these
tsvired from this !nvel pit’

“8/15/19 1.33pm l:d’lAOpm, while my husband and 1 wére driving along
Bohne Rd, Grass Lake, right near the Bohne Rd Gravel Pit. The dust \qrgg
bad we had to. F““ overon to %e side of the road because we conldn’t see In

ntofus.” "Noo 8 mine dangerous to any vehicle who happans to
travel along Bphhe Rd.tha health issues cqusad by the dust and dissel fumes
are catastrophic”

1think the Issue 13 best summed np by one Bohue Road reeldentin aletter to the
Townshlp, urging them not to renew the mine permit:

15

226



e e

Appendix D (p4)

16

227



8¢c

L]

Appendix D (p4)

16




6¢¢

National Library of Medicine

npMedlinePlus

"Trusted 'i-'l'a_awt Information for You

'

Home — Medical Encyclopedia -+ Silicosls

URL of this page: //medlineplus.gov/ency/article/000134.htm
Silicosis

Silicosis Is a lung disease caused by breathing in (inhaling) silica dust.

Causes

Silica Is a common, naturally-occurring crystal. it Is found In most rock beds. Silica dﬁst forms
during mining, quarrying, tunneling, and working with certain metal ores. Silica.is a main part
of sand, sb glass workers and sand-blasters are also expased to silica. o

Three types of silicosls occuir:

o Chronlc slicosis, which results from long-term exposure (more than 20 years) to low
amoyhts of silica dust. The silica dust causes swelling In the lungs and chest Jymph
nodes. This disease may cause people to have trouble breathing. This is the most
common form of silicosis.

¢ Accelerated silicosis, which occurs after exposure to larger amounts of silica oyer a
shorter period of time (5 to 15 years). Swelling in the lungs and symptoms occur faster
than in simple silicosis.

o Acute silicosis, which results from short-term exposure to very large amounts of silica.
The lungs become very inflamed and can fill with fluld, causing severe shortness of
breath and a low blood oxygen level,

People who work in jobs where they are exposed to silica dust are at risk. These jobs jnclude:

o Abrasives manufatturing
¢ Glass manufacturing
+ Mining

» Quarrying
¢ Road and building construction




————

« Sand blasting

s Stone cutting
Intense exposure to sllica can cause disease within a year. But it usually takes at least 10 to 15
years of exposure before symptoms occur, Silicosis has become less common since the

Occupational Safety and Health Administration (OSHA) created regulations requiring the use of
protective equipment, which limits the amount of silica dust workers inhale.

Symptoms

Symptoms include:

» Cough
¢ Shortness of breath
+ Welght loss

Exams and Tests

Your health care provider will take a medical history. You'll be asked about your jobs (past and
present), hobbies, and other activitles that may have exposed you to silica. The provider will
also do a physical exam.

Tests to confirm the diagnosis and rule out similar disedses include:

e Chest x-ray

» Chest CT scan

¢ Pulmonary function tests
* Tests for tu berculosis (TB)

¢ Blood fests for connective tissue diseases

Treatment

There Is no specific treatment for sllicosis. Removing the source of silica exposure is
important to prevent the disease from getting worse. Supportive treatment includes cough
medicine, bronchodilators, and oxygen If needed, Antibiotics are prescribed for respiratory
infections as needed.

Treatment also Includes limiting exposure to irritants and quitting smoking.

People with sillcosls are at high risk for developing T8, Silica Is believed to interfere with the
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body’s immune response to the bacteria that cause TB. Skin tests to check for exposure to TB
should be done regularly. Those with a positive skin test should be treated with anti-TB
drugs. Any change in the appearance of the chest x-ray may be a sign of TB.

People with severe silicosls may need to have a lung transplant.

Support Groups

Joining a support group where you can meet other people with skicosis or related diseases can
help you understand your disease and adapt to its treatments,

Outlook (Prognous)

Outcome varies, depending on the amount of damage to the lungs.

Possible Complications

Silicosis can lead to the following heaith problems:
« Connective tissue disease, including rheumatoid arthritis; scleroderma (also called
progressive systemic sclerosis), and systemic lupus erythematosus
¢ Lung cancer
¢ Progressive massive fibrosis
¢ Respiratory failure

¢ Tuberculosis

When to Contact a Medical Professional

Call your provider if you suspect that you have peen exposed to silica at work and you have
breathing problems. Having silicosis makes it easier for you to develop lung infections, Talk to
your provider about getting the fiu and pneumonia vaccines,

If you've been diagnosed with silicosis, call your provider right away if you develop a cough,
shortness of breath, fever, or other signs of a lung infection, especially if you think you have
the flu. Since your lungs are already damaged, it's very important to have the infection treated
promptly. This wili prevent breathing problems from becoming severe, as well as further
damage to your lungs.

Prevention

If you work in a high-risk occupation or have a high-risk hobby, always wear a dust mask and
do not smoke. You might also want to use other protection recommended by OSHA, such as a




respirator.

Alternative Names

Acute silicosls; Chronic silicosis; Accelerated sllicosis; Progressive massive fibrosis;
Conglomerate sllicosis; Silicoproteinosis
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From: Blankenship. Johoj

To: Wamer, Avery

Subject: FW: <EXTERNAL-SENDER>Amendments to Material Sita Ordinance
Date: Tuesday, September 6, 2022 9:03:27 AM

Attachments: Bilben Amendments (dragged) 2.pdf

Public comment

From: Hans Bilben <catchalaska@alaska.net>

Sent: Monday, September 5, 2022 8:18 PM

Ta: Blankenship, Johni <JBlankenship@kpb.us>

Subject: <EXTERNAL-SENDER>Amendments to Material Site Ordinance

CAUTION:This email originated from outside of the KPB system. Please use caution when responding

or providing information. Do not click on links ar open attachments unless you recognize the sender,
know the content is safe and were expecting the communication.

Hi Johni,

Please forward these amendments to assembly members, legal, and planning
director. Also, please plan to project attachments in sequence to the screen as | am
speaking to the Committee of the Whole tomorrow. Let me know if there is any
technical issues in doing that, and | will try to adjust accordingly..

Thanks,

Hans Bilben
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Does Visual Impact really matter??
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21.29.050 (A)(1) Buffer Zone (5 amendments)

1st amendment is to replace (1)(a) with:

a. _The buffer zone for counter permits and CLUPs
shall be of sufficient height. density. and setback to

provide visual and noise screening of the proposed

use to parcels in the vicinity as deemed appropriate
by the planning commission or planning director (as
applicable). Buffer requirements shall be made in

consideration of and in accordance with existing uses
of properties in the vicinity at the time of approval of

the permit. There is no requirement to buffer the
material site from uses which commence after the
approval of the permit.

2nd amendment would replace 21.29.050(A)(1)(b)
Existing (b) becomes (c) etc.

b. A buffer zone shall be established between the
area of excavation and the parcel boundaries. The
buffer zone for a Counter Permit and a Type 1 CLUP
shall consist of one or any combination of the
following: Fifty feet of natural vegetation, a minimum
six-foot fence. a minimum six-foot earthen berm with
a minimum 2/1 slope. The buffer zone for a Type 2 or

a Type 3 CLUP shall consist of the following: Minimum




eight-foot fence. or fifty feet of natural vegetation and
a minimum ten-foot earthen berm with a minimum 2/1

slope.

3rd amendment would change wording in existing
21.29.050(A)(1)(d) (now e.) to:

e. This requirement may [ONLY] be waived upon a
finding by the planning director or planning
commission, as applicable, that a lot line where the
waiver is requested is [DIRECTLY ADJACENT TQO]
adjoining another material site or industrial use.

4th amendment is to add a new paragraph
21.29.050)A)(1)(f).

f. Geographic Information System (GIS),
Photogrammetry, and LIDAR technology may be
utilized in the design of the buffer zone when differing
elevations exist between the proposed site and
properties in the vicinity. Using this technology. line of

sight profile drawings from the uppermost inhabitable
level of existing properties located in the vicinity may

be utilized in the determination of sufficiency of the
buffer zone.
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5th amendment is to add another new paragraph to
21.29.050(A)(1)(9).

a. At its discretion the planning director or planning
commission, as applicable, may waive or reduce

buffer requirements when screening proves to be not
necessary or not feasible.




Four amendments to amend 21.29.050. Permit Conditions

ist — Deleting Discretionary Conditions 21.29.050(B)(1)(a).

If GIS and LIDAR technology is utilized the buffer zone will be
defined under (A){(1). Setting a maximum of 100 feet wouid
deny protections laid out in Standards in some cases. One
size does not fit all!!

***Justification for this amendment is that if the buffer zone is
designed correctly by using evidence and technology there is
no need for this discretionary condition. The tools, and the
discretion, for the correct design are spelled out in
amendments which | have written to the buffer zone
language.

2nd — Amend 21.29.050(B)(1)(i) to read:

i.  Upon request of the applicant [IN LIEU OF ANY
ADDITIONAL BUFFER AREA THIS SUBSECTION DESIGNED
TO SEPARATE THE USE OF MATERIAL SITE ACTIVITIES
FROM NEIGHBORING PARCEL BOUNDARIES, AN EIGHT-
FOOT-BERM ABOVE THE PREEXISTING ELEVATION MAY
BE CONSTRUCTED PRIOR TO EXCAVATION, AROUND THE
EXCAVATION AREA.] an earthen berm with a minimum 2:1

slope of the height determined by the planning commission

under KPB 21.29.050 shall be constructed above preexisting
elevation around the excavation area. If the excavation site

area expands, the berm may move toward [THE PERMITTED
BOUNDARY] negatively impacted properties in the vicinity
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until such limits of the permitied area are exhausted. The
berm must be maintained at [EIGHT-FOOT HEIGHT] the

predetermined height while permitted activity is occurring.
This earthen berm may be in addition to other buffer zone
conditions imposed by the planning commission, or required
by KPB 21.29.050.

3rd — 21.29.050(B)(6) should be deleted. If enacted, only
borough residents living at street level or beiow will be
protected from visual, noise, and dust impacts.

4th —Amend 21.29.050(2) Discretionary Conditions to add:

6. Noise suppression. At the discretion of the planning
commission or planning director (as applicable) multi
frequency (white noise) back-up alarms may be required on
all equipment and vehicular traffic on site as a condition to

help meet the noise impact standard in accordance with and
in consideration of existing uses in the vicinity.




Amendment to add new section KPB 21.29.063. Decision.

21.29.063. Decision.

The planning commission or planning director, as applicable,
shall approve permit applications whereby mandatory
standards under KPB 21.29.040 have been met through
implementation of conditions as set forth in KPB 21.29.050,
or shall disapprove applications when the conditions do not
meet the mandatory standards in KPB 21.29.040. The
decision shall include written findings detailing how the
conditions under KPB 21.29.050 meet, or do not meet the

mandatory standards set forth in KPB 21.29.040 and

evidence to support those findings. The decision shall be
distributed to the parties of record before the planning
commission. with a notice of right to appeal.

= Justification is to give the Planning Commission and the
Planning Director direction as they approve, modify, or
disapprove an application based upon its compliance with
the requirements of the ordinance as currently spelled out in
KPB 21.25.050(B). This new paragraph is based upon
“21.29.055. Decision” as taken from the material site
working group document.
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Amending 21.29.130 Definitions 1o add two items:

1. Vicinity means 1,000 horizontal feet from the parcel
boundary of the proposed earth materials site.

**Justification for this is that in the past the word “adjacent” was
often used to determine the extent of protecting neighbors. An
adjacent property might be as small as a quarter acre, in which
case the property owners further out might be left without
adequate protection. An adjacent property might be eighty acres
which leaves the applicant at risk because of the planning
commission’s interpretation of the ordinance. By having a stated
distance it protects both the applicant, and neighboring property
owners. The material site working group defined “vicinity” as the
notification area meaning 1/2 mile or 2,640 feet. Thisis a
compromise distance.

2. Earthen Berm means a berm constructed above the
preexisting elevation, consisting of topsoil or aggregate,
suitable for revegetation, not to contain more than 10%
organic material, and maintaining a 2:1 slope on both
sides.

***Justification for this is to aid the compliance officer in
determining if berms are constructed in a fashion that will
meet the standards. A pile of brush with a couple inches of
dirt on top is not an adequate protection for properties in the
vicinity. A properly constructed berm could provide sufficient
noise, visual, and some dust screening for the duration of the
project, plus it would aid in the reclamation process.



Section 21.29.065 Effect of permit denial amended by
DELETION of entire section.

= Justification: There is currently a process in place that
allows either party to appeal a decision that they feel is
unjust. This process may proceed all the way to the Alaska
Supreme Court and the final decision rendered, whether it is
approval or denial of a permit, should be adhered to. To
subject neighboring property owners and KPB to the costs,
both in dollars and time spent on a first appeal, only to restart
the cycle again in one year or less is ludicrous. In the 16 year
history of the current ordinance there has never been a denial
that stood up on appeal—ZERO —so just who is this written
for? Certainly not for the benefit of the vast majority of
Borough residents!

Including this section in the ordinance undermines the
credibility of the planning commission, the planning director,
the entire appeal process, and is the ultimate slap in the face
to the residents of this borough who may have successfully
(and legally) defended their neighborhood as spelled out in
the ordinance.

If the Assembly really thinks that a reapplication is warranted,
then the rule for denial should be the same as the rule for
approval. If approved a counter permit is good for two years
and a CLUP for five years. If denied a counter permit
reapplication should not be allowed for two years, and for a
CLUP no reapplication for five years. Any reapplication even
then should only be allowed if the applicant can prove that
new evidence or circumstances exist that were not available
or present with the first application.
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Amend 21.29.040 Standards for sand , gravel, or material
sites. Two amendments:

1st—  In 21.29.040(A) rewrite (A) to include visual impact
and to delete reference to street-level screening.

A. These material site regulations are intended to protect
against aquifer disturbance, road damage. physical damage
to adjacent properties, dust, noise, visual, and other impacts
of earth materials extraction to properties in the vicinity
through setbacks and buffer zones. Prior to granting a
counter permit or a conditional land use permit under this
chapter, the planning director or planning commission, as
applicable, must make the following findings:

*** Justification would be that by only requiring street level
visual screening this ordinance will eliminate protections for a
segment of the borough population—again going back to the
one-size-fits-all model that didn’t work in the past.

2nd— Include the omitted MatSu standard #2 into
21.29.040.

2. That the use will preserve the value, spirit, character, and
integrity of the surrounding area;

***Justificationis that this standard (currently in the MarSu
ordinance) helps to define just where a material site should
and/or should not be located. It is critical if the ordinance is
really meant to comply with the Comprehensive Plan.



Amend 21.29.050(A)(2) Permit Conditions applicable to all
permits to read:

2. Water source separation. (New paragraph after letter
c.)

d. All permits shall be issued with a condition which
prohibits any material extraction within 500 linear feet of

any existing private well or water source when located
within the boundaries of a mapped tsunami hazard zone

**Justification is to include mapped tsunami Hazard Zones
as defined by Alaska DNR, in partnership with the Alaska
Earthquake Center and the Alaska Division of Homeland
Security and Emergency Management. There are seven such
zones in the Kenai Borough. Any excavation in a tsunami
hazard zone demands scrutiny because of the potential to
turn a material site into a saltwater lake thereby
contaminating any wells or water sources in that zone.
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1st Amend 21.29.020(A) Types of permits available to
return Counter permit to current 2.5 acre size, and to retain

new language concerning two year time period with one 12

month extension.

**Justification: To allow a material site greater than 2.5 acres
that would have multiple negative impacts to properties in the
vicinity without any prior public input is a great disservice to
the residents of the borough and not in accordance with the
Comprehensive Plan.

2nd Amend 21.29.020(B){(1)(2)(3) to read:
Type 1 CLUP. Type 2 CLUP. Type 3 CLUP.

»*Justification: Makes for cleaner reference in remainder of
ordinance.

3rd Amend 21.29.020(B)(1) to read:

1. Type 1 CLUP. Earth Materials Extraction with Restricted
Processing CLUP. An Earth Materials Extraction with
Restricted Processing CLUP is required for any material
extraction which disturbs 2.5 or more cumulative acres.

Processing is restricted to one portable two deck
screen capable of screening or classifying material,

limited to a maximum of 500 cubic yards per day.
__Extraction within four feet of the seasonal high-water

table is prohibited under this permit. The conditions set

out in KPB 21.29.050 and .055 are applicable to this
type of CLUP.




4th Amend 21.29.020(B)(2) to add language dealing with
water-table separation.

2. ...or crushing activities. Extraction or processing within

four feet of the seasonal high-water table is prohibited under
this permit. The conditions set forth....

5th Amend the The Type 3 CLUP 21.29.020(B)(3) (Earth

Materials Extraction within Water Table) to include
processing in its language. Why wouldn’t it???7?7??
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From: Blankenshio, John

To: Warner, Avery
Subject: FW: New Publlc Comment to Assembly Members
Date: Tuesday, September §, 2022 6:10:37 PM

From: Kenai Peninsula Borough <webmaster@borough.kenai.ak.us>
Sent: Tuesday, September 6, 2022 5:46 PM

To: BoroughAssembly <Borough-Assembly@kpb.us>; Mayor's Department
<MayorDepartmental@kpb.us>

Subject: New Public Comment to Assembly Members

Your Name: Elena Staab

Your Email: Elena-jov@hotmail.com

Subject: Ordinance 2022-36
Message:

To the KPB Assembly:

This is to show my support for Ordinance 2022-36. As a property owner that is adjacent to 2
gravel pits that have grandfather rights (Kobuk & Big Eddy/Spruce St. and Greenridge St &
Joplin), I am acutely affected by their unregulated operations. I have experienced flooding
multiple times in the last 10 years due to their uncontrolled release of water and the absence of
ditches and driveway culverts on my road. I live on Greenridge Street.

After reviewing the ordinance, 1 noticed the lack of a contingency plan for catastrophic failure
of their coffer dams. This is my biggest fear, that a wall of water from those dams will make
my home unlivable and render me homeless. I have flood insurance, but that only covers
flooding from the river in an “act of god” happenstance.

When these gravel pits were granted grandfather rights this was a rural area, only 3 people
homesteading. The current and coming population density calls for re-evaluation and an
SWPP at the very least. | have discussed these things with my neighbors and we are all in
agreement with your ordinance, plus upgrades to our road for flood management are
necessary. | appreciate your time and consideration.

Sincerely,

Elena J. Staab



Kenai Peninsula Borough Assembly
144 N. Binkley Street,
Soldotna, Alaska 99669

Re: Comments Regarding Proposed KPB Qrdinance 2022-36
Dear Assembly Members:

We are writing to you regarding the new proposed Ordinance 2022-36,
amending KPB Chapter 21.25 and Chapter 21.29. There are certain truths
related to gravel pits:

1) No one really wants one as a neighbor

2) They are for the most part noisy and dusty

3) They have a negative visual impact to surrounding homes and
neighborhoods

4) We all need gravel and sand for our lives we enjoy on the Peninsula

5) We all want our families and children to be safe from gravel pit
operations

6) We all know, to be safe, we need reasonable Borough regulations that
protect both the public welfare while helping the gravel industry sustain
their businesses.

7) We all want gravel and sand at a fair price

The key takeaway from these truths is, “reasonable Borough regulations”
for gravel pit operations.

The new proposed Ordinance 2022-36 does move us in the right direction,
however, some of the above truths we can agree on have been overlooked
or not given the weight they should have.

For example, 21.29.015 (C) now allows a Counter Permit to be 10 acres. A
square 10 acre gravel pit would be about 14, 150 foot square residential
lots. By any standard, this would be a huge gravel pit. It should be left at
2.5 acres. This new regulation also strips out any public safeguards from
all the concerns listed in 1) thru 3) above. Delete this amended version and
add back the current language under 21.29.020 (B). But add that Counter
Permits must meet public notice requirements of 21.25.060. Also, delete
exception given to public notice for Counter Permits under this section.

Page 1 of 3
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The public should have the right to examine any proposed gravel pit in
their area and be able to discuss it with the Planning Commission.

In the new regs 21.29.040 “Standards for sand, gravel, or material sites”,
the new amendment is striped of any meaningful language that would
allow the Planning Commission to exert their authority in denying a gravel
permit. In fact, under this section, and others similar, the Planning
Commission will almost have to approve any and all gravel pit
applications. The new amendment as written, fails to address most of the
above truths we all share about the need for the public’s protections from
gravel pit operations. The current, existing section of 21.29.040 in its
entirety should be left in place as written.

Regarding itemn 3) above, about visual impact, the amendment 21.29.040
has set the limit of visual impact to only “street-level visual screening”.
This restriction of the height of screening to protect properties surrounding
a proposed gravel pit does not take into account screening for two story
homes, much less, homes on a hill side above a proposed gravel pit.
Delete “street-level screening” from this section. And, address visual
screening by adding back the current standards in the existing regulations
under 21.29.040 (A) (1 thru 6).

Under item. 2) above, regarding dust from gravel pit operations, Eileen
Sheridan will be offering an Amendment to 21.29.040 related to dust from
quartz and silica that is found in all types of rock and sand mined on the
Kenai Peninsula. | took a shovelful of gravel that came from
a known gravel pit source in Anchor Point and found it laced with minute
particles of silica. The winds pick up the fine silica particles from gravel pit
operations and they are blown into surrounding areas. Silica is a known
cause of silicosis, respiratory illnesses, cancer and death for humans if
breathed in for long periods of time. | urge you all to listen to Eileen’s
presentation and take time to read the material she’s gathered on this
important subject. Please pay particular attention to the table on Page 3 of
“Crystalline Silica Dust-The Invisible Killer” section. It shows that small
silica dust, small enough to enter our immune system can travel 4.5 miles
in a 6.2 mph wind. Most gravel people don’t seem to understand the long
term effects of working around gravel operations and fail to take any
precautions themselves. OSHA has issued strong warnings and advisories
for people who work around silica dust. Its time we take notice too, and
adjust our materials regulations to protect our residents and the public.

Page20of 3



There's much more that needs to be addressed in the proposed
amendments and we hope to have another chance to do so. This is a big
deal for not only the residents and public but very important for our gravel
producing neighbors on the Peninsula as well. So, we hope you will take
time to weigh all the pros and cons carefully to arrive at fair and workable
regulations for us all.

Lastly, we want to encourage you to carefully review and act on Hans
Bilben’s amendments he has submitted. Hans is a very honest, fair-minded
man. He has been working closely with Ed Martin, one of the gravel
interest leaders to try to work out language in the proposed new
amendments that would work for all of us, both residents and the pubic,
and the folks with gravel interests. We support Mr. Bilben’s amendments.

Thank you for considering our views.

Gary and Eileen Sheridan

PO Box 661,
Anchor Point, Alaska 99556

KPB Ord. 2022-36

Page 3 of 3
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From: Blankenship, Johni

To: Warner, Avery
Subject: FW: <EXTERNAL-SENDER>Cline response - Kenai Peninsula Borough Ordinance 2022-36
Date: Monday, September 12, 2022 5:00:09 PM

Public comment on Material Site Ordinance

From: Ann Cline <anndotcalm@gmail.com>

Sent: Monday, September 12, 2022 4:48 PM

To: Blankenship, Johni <JBlankenship@kpb.us>

Cc: Hans and Jeanne Bilben <Catchalaska@alaska.net>

Subject: <EXTERNAL-SENDER>Cline response - Kenai Peninsula Borough Ordinance 2022-36

CAUTION:This email originated from outside of the KPB system. Please use caution when responding
or providing information. Do not click on links or open attachments unless you recognize the sender,
know the content is safe and were expecting the communication.

Good afternoon,

At last week’s KPB Assembly meeting, the ordinance regarding CLUPs was discussed. After | spoke at the
meeting, | gave my name and phone number to you and several of the Assembly to offer my assistance in
the ordinance’s revision. Johni, please forward this to all Assembly members and Planning Department.

| have several clarifying points which hopefully will result in a clear, easy to follow document to assist
landowners and the public regarding land use and material site permits with protections. | am using the
amended Ordinance 2022-36 with the new text. Please let me know if | may be of further assistance.

[1]. 'was unable to locate where the ordinance stipulates how many acres can be permitted per parcel.
What is to prevent a landowner from having 1 acre permitted, another acre permitted a year later, another
acre permitted the following year, and so on till he/she has excavated all the acres they would like? Should
the ordinance stipulate 1 acre per parcel? If the Borough allows short platting, then that’s another
loophole that needs to be addressed. Otherwise, a landowner could shortplatt his/her parcel into 1 acre
parcels and permit them individually.

[2] I'don’t see the necessity of KPB offering a Counter Permit. It seems to me that a CLUP is sufficient. |
didn’t see any difference In the 21.29.020 A. Counter Permit description. What am | missing?

[3]. Under 21.29.020 B. Conditional Land Use Permit, 1. states “an Earth Materials Extraction CLUP is
required for any material extraction which disturbs 10 or more cumulative acres.” My Anchor Point
neighbors and | respectfully exhort you to replace the number 10 with 1 to read:

“an Earth Materials Extraction CLUP is required for any material extraction which disturbs more than 1
acre.”

[4] I'was unable to find the requirements of a public hearing for any CLUP request in excess of 1 acre. A
public hearing is very important to ensure that affected Kenai Peninsula Borough residents have an
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opportunity to inform planners and stakeholders of concerns regarding health, safety, and welfare of the
surrounding residents, tourists, and business owners.

[5] Regarding 21.29.030. Application procedure A:
Delete “a counter permit or” if you determine that only a CLUP is sufficient.

[6] Regarding 21.29.040. A:
Delete “street level” and replace with “visual screening from all affected surrounding areas within 1/2 mile.”

[7] Regarding 21.29.060 - Reclamation plan:

Asking for a bonding requirement of $750 per acre for reclamation is completely unrealistic. Just to bring in
the equipment necessary to do the work far exceeds that price! | suggest you speak with local excavators
to obtain an accurate bid on the actual cost to reclaim property and proceed. Remember that unscrupulous
landowners will do the least of your demands so you must be diligent and realistic with your legal
requirements.

[8] Regarding 21.29.065 A:
A can be deleted if you decide to remove counter permits from the ordinance.

The most important aspect to any ordinance is whether or not it will be enforced. If there are no real
consequences for disobedience, then the ordinance is moot. If you are concerned that the KPB planners
will have a difficult time bringing landowners into legal compliance with ordinances, then it’s imperative
that you change your wording from “may” to “must” in your ordinance.

Part of the KPB Planning and Assembly personnel job descriptions should include making a physical visit to
the locations of the permits under review. For example, our Anchor Point neighbors have no doubt that if
the Assembly and borough Planners had come to our neighborhood to witness for themselves, our lawsuit
would have been unnecessary. The Beachcombers LLC gravel pit was/is in full view of, and carcinogenic
dust exposure to, our surrounding hillside homes.

As | expressed at the open KPB meeting last week, | believe we all need to be able to sleep each night
knowing that we have been honorable and have made righteous decisions not only for our neighbors,
businesses, and ourselves but also for posterity. We will become dust, but our actions should carry lasting
goodness to those we leave behind.

Respectfully,

Ann Cline

34926 Danver

PO Box 121

Anchor Point, AK. 99556
(425) 449-3540
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Warner, Avery

From: Blankenship, Johni

Sent: Monday, October 3, 2022 9:55 AM

To: Warner, Avery

Cc: Turner, Michele

Subject: FW: <EXTERNAL-SENDER>Gravel pits- to be forwarded, thanks

From: laura sievert <laurasievert@hotmail.com>

Sent: Monday, September 26, 2022 8:03 PM

To: G_Notify_AssemblyClerk <G_Notify_AssemblyClerk@kpb.us>
Subject: <EXTERNAL-SENDER>Gravel pits- to be forwarded, thanks

CAUTION:This email originated from outside of the KPB system. Please use caution when responding or providing
information. Do not click on links or open attachments unless you recognize the sender, know the content is safe and
were expecting the communication.

To the Borough Assembly:

| admit that | haven’t been keeping up on Assembly progress on regulating gravel pits.

Listening to Nikiski candidates on the KDLL assembly candidate forum tonight, | gather that most residents have
concerns about gravel pits because of the normal nuisances and lowering of adjacent property values, which | agree are
problems. However, my primary concern (my property value is forever lowered) is the way that gravel pit operators are
trusted to run their pits after they have been approved. The two operators that surround my property - Great
Northern and QAP- have bulldozed a salmon stream, stacked up old asphalt on shorelines, dumped derelict machinery,
run a batch plant without a permit, and otherwise ignored what is allowed by the Borough.

Below, find my previous letter. | still have the same concerns, which are not being addressed when you only look at
residents’ common concerns like dust, jake brakes, and unsightly views. My concerns are violations that have
repercussions that will last decades and beyond. | am not asking you to address my two gravel pit problems- since it’s
too late- only that you consider the future.

Thank you - Laura Sievert

| live on Beaver Loop, home to several gravel pits. We live between the Quality Asphalt Pit and the Great Northern
pit. Both were old gravel pits that came back into production for the Spur Highway project.

As part of your discussion going forward, | beg you to consider two things: first, how to enforce the rules that pit
operators are required to follow, new rules as well as those already in effect such as the Anadromous Stream
Ordinance. Also, what is to be the relationship between city and Borough regulations regarding gravel pits? Apparently
the regulations vary.

Our experience with Quality Asphalt & Paving in 2020 is an example of what can go wrong. Since 2020 we have
tried to get the Borough and the City of Kenai to fix QAP’s violation of the Anadromous Stream Ordinance in a stream
that originates on our property and then runs through their gravel pit and into the Kenai River.

Just prior to the violation, we had been working with a former Borough biologist who studied our property and made
some suggestions as to how we might enhance the coho run up our stream. This was part of a project he was working
on to help property owners enhance privately owned habitat.
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While extracting gravel for the Spur highway project, QAP bulldozed the stream on their property, cut all trees and
vegetation along the bank, built two roads over the stream, and installed two culverts. | found out later that the City of
Kenai knew of this plan and approved it. This was apparently due to a difference between City and Borough regulations.

| objected- after the fact- but the repercussions were slight. QAP denied knowing it was an anadromous stream
despite having installed an expensive fish culvert on that very stream a couple of hundred yards downstream, under
Beaver Loop road.

The biologist who had been helping us negotiated two ways that QAP could begin to make up for damaging the
stream: planting trees (which they did- maybe 20 alders, which in our lifetimes will not shade the stream), and
removing an old culvert further upstream on their property. Too little, too late. Photo of clear cut stream:

There’s more. QAP dumped broken-up used approach asphalt in their pit, near the stream- | believe it is still
there. They installed a batch plant in the gravel pit (gone now). There was no permitting or public hearing for that
plant. On the other side of our property, Great Northern pushed dirt into the pond (right at our property line) that is the
origin of the

anadromous stream | refer to. Photo of asphalt dumped in the QAP pit:
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Rules and regulations are good, but please consider if and how they will be enforced.

No one is watching these pits. We got the Kenai City planner out a couple of times, first on Day One, when QAP
clear-cut the 200 foot buffer zones around the pit, a violation of their conditional use permit. No repercussions- the
trees are gone, nothing to be done.

| could go on. | can send more photos How will you make sure pit operators follow the rules? How do they make
amends when they violate the rules? Perhaps by posting large bonds? No one can stand out there and monitor them,
and the damage can happen really fast. The cutting of the buffer took a few hours. And money doesn’t bring back our
streams, salmon or buffer zones.

Thanks for your work on this. We need gravel, but | hope you can balance that need with a consideration for the long
term health of our water, people, land and wildlife.

Laura Sievert
3329 Beaver Loop, Kenai
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Warner, Avery

From: Blankenship, Johni

Sent: Thursday, October 6, 2022 8:47 AM
To: Warner, Avery

Subject: FW: <EXTERNAL-SENDER>gravel pit

Public comment on 0207~ 36

From: Supercub Inalaska <sw69313@yahoo.com>

Sent: Wednesday, October 5, 2022 4:56 PM

To: G_Notify_AssemblyClerk <G_Notify_AssemblyClerk@kpb.us>
Subject: <EXTERNAL-SENDER>gravel pit

CAUTION:This email originated from outside of the KPB system. Please use caution when responding or providing

information. Do not click on links or open attachments unless you recognize the sender, know the content is safe and
were expecting the communication.

Hello,

| just spoke with Ryan Raidmae on the phone.

This email is how i am showing support

FOR

the proposed code rewrite of the conditional land use dewatered bar material site permits.
I live within 1/2 mile of several pits in seldovia alaska
i may be reached

loren rhyeer

2837 glacier street

anc ak 99508 in the winter.

907-227-8480

for comment or confirmation.

thank you

loren
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From: Blankenship, Johni

To: Warner, Avery
Subject: FW: <EXTERNAL-SENDER>material assembly site meeting, to be held October 25th, 2022
Date: Tuesday, October 11, 2022 12:19:47 PM

From: patricia gross <plgross293@gmail.com>

Sent: Tuesday, October 11, 2022 12:14 PM

To: G_Notify_AssemblyClerk <G_Notify AssemblyClerk@kpb.us>

Subject: <EXTERNAL-SENDER>material assembly site meeting, to be held October 25th, 2022

CAUTION:This email originated from outside of the KPB system. Please use caution when responding
or providing information. Do not click on links or open attachments unless you recognize the sender,
know the content is safe and were expecting the communication.

To whom this concerns;

| am a resident close to a conditional land use area. | am against you renewing their permit, because
they have to drive thru a residential area. The roads are maintained by the subdivision residents, in
order to get to the main road, or go partway down the subdivision road onto a state road which the
heavy trucks tear up too, then to the main road. There are several small children that play in or
close to the road in the neighborhood. Thank You .

Pat Gross
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From: Blankenship, Johni

To: Warner, Avery

Subject: FW: <EXTERNAL-SENDER>Kenai Peninsula Borough Material Site Assembly Conditional Land Use
Date: Friday, October 14, 2022 10:43:16 AM

----- Original Message-----

From: toni.swearingen@gmail.com <toni.swearingen@gmail.com>

Sent: Friday, October 14, 2022 10:40 AM

To: G_Notify AssemblyClerk <G Notify AssemblyClerk@kpb.us>

Subject: <EXTERNAL-SENDER>Kenai Peninsula Borough Material Site Assembly Conditional Land Use

CAUTION:This email originated from outside of the KPB system. Please use caution when responding or providing
information. Do not click on links or open attachments unless you recognize the sender, know the content is safe and
were expecting the communication.

To Assembly Clerk:

I would like at make a comment concerning the Conditional Land Permits, regarding Conditions and Procedures.
We own a house in Soldotna, 45037 Big Eddy Rd on the corner of Kobuk and Big Eddy roads. A huge gravel pit is
on two sides of our property. We would like to be assured that they will not be able to disturb our well water level or
they quality of our water. Currently we have very clear and delightful water.

We want make sure they can not disturb our well. Please include protection of Quality and Quantity to the land use
permits.

Thank you for your attention to this matter.
Sincerely,
Toni Swearingen

Toni Swearingen

3201 Rosalind Loop
Anchorage, AK 99607
907-242-3367
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From: Blankenship, Johni

To: Warner, Avery
Subject: FW: <EXTERNAL-SENDER>2022-36 changes for material sites
Date: Monday, October 17, 2022 9:06:05 AM

Public comment

From: mamabear Roderick <ak_mamabear@yahoo.com>

Sent: Monday, October 17, 2022 7:37 AM

To: G_Notify_AssemblyClerk <G_Notify AssemblyClerk@kpb.us>
Subject: <EXTERNAL-SENDER>2022-36 changes for material sites

CAUTION:This email originated from outside of the KPB system. Please use caution when responding
or providing information. Do not click on links or open attachments unless you recognize the sender,
know the content is safe and were expecting the communication.

| am a small business owner in Anchor Point, Alaska. | have owned R/C Land Improvement since 1993.
Three years ago, my husband Marc Roderick was killed in a trucking accident, and | was forced to down-
size the business in order to keep my business running and for me to support my family.

| went from personal loss, to COVID, to the current struggling economy and now you want to force
changes in a short time frame.

| have many concerns and questions regarding the proposed changes, here are a few:

Why are you not allowing the PEU status to transfer from landowner to landowner? This devalues my
assets and hurts my small businesses value. Do | get compensation?

It is not economically feasible for small business to be forced to work PEU pits every year. Could there is
a better solution? Why not 3 or 5 years?

Are you going to pay for fixing my buffer zones? They were made according to the rules at the time.

Digging in water tables, now | would have to put in monitoring wells and pay surveyors and others for
services. The expense would put me out of business or make my prices so high customers will buy from
someone else. | feel like you're trying to kill the small business operators and reduce the number of active
gravel pits. What percentage is KPB going to be paying for the monitoring wells?

Wording is vague and confusing, “to minimize”,” in the vicinity”....who then makes the call on what that
means? MSHA is already vague, and every inspector has their own opinion on what the regulations
mean. Please don’'t make it worse. Clarify your statement in exact terms so there will be no disputes later.
This shouldn’t be left up for interpretation.

If I understand correctly, the new changes will go into effect in a few years, for me that is not enough time,
I am in the middle of contracts with set prices. | don’t have the budget to switch to the new changes in just
a few years. Can we work on the timeline in which this will take effect?

Why would | need to pay for fixing public roads? Truckers are already taxed high, registration fees by the
state, 2290 taxes by the feds, isn’t that supposed to be for road repairs? Small business can’t be
expected to take on all the burden for public roads.

| do not support the changes. | do not support you changing my PEU status to a permit.

Thank you for your time,
Shanna Roderick
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owner of R/C Land Improvement
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Warner, Ave:!

From: Blankenship, Johni

Sent: Tuesday, October 25, 2022 %10 PM

To: Warner, Avery :

Subject: FW: New Public Comment to Assembly Members

From: Kenai Peninsula Borough <webmaster@borough.kenai.ak.us>

Sent: Tuesday, October 25, 2022 4:32 PM

To: BoroughAssembly <Borough-Assembly@kpb.us>; Mayor's Department <MayorDepartmental@kpb.us>
Subject: New Public Comment to Assembly Members

Youf Name: Buck Allen Jones

Your Email: eastrdsv(@hotmail.com

Subject: Gravel Pit Ordinance
Message:

Increasing regulation on material source sites drives up the cost of gravel, asphalt, and concrete. This drives up
the cost of all new development and infrastructure maintenance, public and private. As older pits are exhausted,

new ones need to take their place or gravel must be trucked from farther and farther away. This is the primary
reason borough CIP's are running over budget in the Homer area. Gravel is currently being trucked from
Stariski. All new regulation comes with an increased cost to be paid by the customer.
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Warner, Avem :

From: Blankenship, Johni

Sent: Tuesday, October 25, 2022 910 PM

To: Wamner, Avery

Subject: FW: <EXTERNAL-SENDER>Material site public hearings

From: kristine shine <kboenisch@hotmail.com>
Sent: Tuesday, Octoher 25, 2022 5:30 FM
To: G_Notify_AssemblyClerk <G_Notify_AssembiyClerk@kpb.us>
Subject: <EXTERNAL-SENDER>Material site public hearings

CAUTION:This emal! originated from outside of the KPB system. Please use caution when responding or providing
information. Do not click on links or open attachments unless you recognize the sender, know the content is safe and
were expecting the communication.

Hello,

You sent a letter in the mail to me regarding being a landowner within 2640 feet of a Permitted material
site. | won't be attending the meeting but am wondering is this in reference to something acrass the river
from me or the sand site near me on Lou Morgan? If it's in regards to the sand site which seems purposely

s s %%NW/ e

notamic é’ﬁw

who have to travel those roads to get to the Sterling Hwy These outfits doing this digging of natural resources
should have to use the paved roads. And if found to be taking side dirt roads should have to pay some fine to
contribute to the resurfacing of the dirt roads. It was a rainy Fall. Harbin and Panoramic View were
hellacious to travel on. And the road only got resurfaced with dirt and rock a couple times.

Lastly, what is this digging doing to our aquifer? How far down are you allowing these outfits to dig? ['ll
email back to see what these answers are unless you are sending letters out to us regarding the summary of
these public hearings.

Thank you for your attention to these matters.

Sincerely,

Kristine Shine

37520 Polo Alto Ct. (Morgan's Landing State Park)
Sterling, AK
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Warner, Avem | '

From: | " Blankenship, Johni:
Sent: ‘ Tuesday, Octaber 25, 2022 3:50 PM
To: Warner, Avery

Subject: FW: <EXTERNAL-SENDER>Comments on KPB Ordinance 2022-36 regarding Material
. Site Permits, Applications, Conditi‘ons_ an_d Procegiures

From: Nancy Pease <nancypease2@gmail.com>

Sent: Tuesday, October 25, 2022 3:47 PM

To: G_Notify_AssemblyClerk <G_Notify_AssemblyClerk@kpb.us>

Cc: Thomas Pease <thomaspease@alaskan.net>; David Pease <peased907@gmall com>
Subject: <EXTERNAL- SENDER>Comments on KPB Ordinance 2022-36 regarding Material Site Permlts Apphcatnons,
Conditions and Procedures

CAUTION:This email originated from outside of the KPB system. Please use caution when responding or providing
information. Do not click on links or open attachments unless you recognize the sender, know the content is safe and
were expecting the communication. S

TO: Borough Assembly and Staff Planners

Re: Assembly Ordinance 2022-36 Amending KPB Chapter 21.25 and KPB Chapter 21.29 regarding Conditional Land Use
Permits and Material Site Permits '

My family owns property in Seidovia near Kenai Peninsula Borough (KPB) property that-has materials resources, We
generally support the efforts to develop a permitting system for materials sites in order to protect surrounding property
values and land uses, as well as air and water quality.

Regarding the specuﬂcs of proposed KPB Ordinance 2022-36:

1. Amend the Standards Section of 21.29.040.A to expressly. acknowledge adjoining property values and existing uses:

A. These material site regulations are intended to protect against aquifer disturbance, road damage, physical
damage to adjacent properties, dust, noise and other impacts of earth materials extraction sites through setbacks,
buffer zones, and street-level visual screening adequate to maintain adjoining property values and existing
Iand uses . Prior to granting a counter permit or conditional land use permit under this chapter, the planning
director or planning commission, as applicable, must make the following findings: ...

This language is necessary te consider the measurable effect of ony protection measures. Protection measures should
not be mere tokens.

2. Amend the Buffer Zone section, 21.29.050.A.1 to ensure an effective buffer zone:
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1, Buffer Zone,

A buffer area of 32-60 feet must be established between the area of excavation and the parcel boundaries, except
the minimum shall be 100 feet adjoining residential land uses. The buffer area may shall include one or more of
the following: undisturbed natural vegetation that provides sufficient noise and street-level visual screening; an
eight- foot earthen berm with a 2:1 slope; or a minimum eight-foot fence;

This languoge is necessary to ensure that the buffer minimizes noise and vibrations as well as visual impacts. 32 feet is

onfy half o standard road Right-of-Way. No one should have a materials extraction site closer than “just across the
road”. And at least one type of the physical screening/buffering elements should be mandated. Otherwise, a strip of

bare earth would be permitted: and that has no buffer effect.

3. Amend 21.29.B.1.c to ensure visual screening:

2. 'When a buffer area has been denuded prior to review of the application by the planning commission or planning
director revegetation may be required and an 8-foot high berm or fence shall be required until the vegetation

has achieved a screening effect.

This language provides that a denuded buffer will have an effective manmade visual screen until vegetation re-

rows,

4, Amend 21.29.057.C.7.d to protect simple drinking water systems:

d. Minimum separation distances do not apply to drinking water sources constructed afler a permit to extract
material below the water table has been issued. Protected drinking water sources include surface collection
points that are in use prior to the permit application.

This language protects springs, small creeks, and seeps that residents tap for drinking water, not just drilled

wells,

Thank you for this opportunity to comment on protection measures for lands and waters adjoining potential
materials extraction sites.
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Nancy Pease and family
Property owners in the Seldovia area

nancypease2(@gmail.com
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October 25, 2022

Kenai Peninsula Borough Planning Department

We are writing to oppose the proposed ordinance change that would allow permits for gravel pits up to
10 acres. The Counter Permit should remain at no more than 2.5 acres in size and retain a new language
of a 2-year time period with one 12 month extension.

This is very much a noise, visual, and quality of life issue for neighborhood homes and residents in the
borough. These gravel pits have a grave negative impact on water and wildlife as well.

My husband and 1 live in New York but purchased our land in Anchor Point as a retirement destination.
We have been to many places in Alaska but were always charmed by the areas of Homer and Anchor
Point. We purposely purchased in a subdivision with the hope that our retirement home would he
within a lovely residential area with other houses and neighbors. It is disheartening to see the
proliferation of these gravel pits that make the area seem like a construction zone. A 10-acre gravel pit
would literally be 5 times the size of my lot! | cannot imagine any family wanting to live so close to a
noisy, dusty gravel pit. The noise and pollution of all the heavy equipment is not conducive to healthy
living. -

We understand the need for building, maintenance, and expansion, but those needs have to be
balanced with preservation of Alaska’s natural resources and quality of life for residents. Would any of
you be pleased with a noisy, dirty, loud gravel pit close to your family’s house? Would you feel safe with
your children and pets next door to one? '

We implore you to seriously consider the devastating cansequences if this ordinance 1s passed.

Sincerely,

Edward J. and Denise Burgin

213 N. 4" Street, Bethpage, NY 11714
{owners of property at Creekside Heights)

516 938 8013
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Warner, AVEI_'! :

From: Blankenship, Johni

Sent: Wednesday, October 26, 2022 10:22 AM

To: Warner, Avery

Subject: FW: <EXTERNAL-SENDER>2022-36 regulations to the pits

From: Victoria Chase <victoria.chase @LIVE.COM>

Sent: Wednesday, October 26, 2022 10:11 AM

To: G_Notify_AssemblyClerk <G_Notify_AssemblyClerk@kpb.us>
Subject: <EXTERNAL-SENDER>2022-36 regulations to the pits

CAUTION:This email originated from outside of the KPB system. Please use caution when responding or providing
information. Do not click on links or open attachments unless you recognize the sender, know the content is safe and
were expecting the communication.

Regarding the new regulations to the pits. | have lived near them majority of my life and do not have a problem living
near them. It has never bothered me. But alsa | think The borough does not maintain the roads properly, | think with
new regulations and things putting in place within pits | think it will make things much worse.

Get Outlook for i0S
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Warner, Ave:! | _

From: ° R * Blankenship, Johni

Sent: . - N Friday, October 28, 2022 4:52 PM -

To: Warner, Avery ' : ‘ :
Subject: FW: <EXTERNAL~SENDER>KPB Ordmance 2019-30 / 2019~30 SUB

From: Larry Smith <dlconst.smith@gmallicom> ~

Sent: Friday, October 28, 2022 4:34 PM

To: Blankenship, Johni <JBlankenship@kpb.us>

Subject Re <EXTERNAL SENDER>KPB Ord;nance 2019 30/ 2019 30 SUB

CAUTION:This email originated from outside of the KPB system. Please use caution when responding or providing
information. Do not click on links ar open attachments unless you recogntze the sender know the content is safe and
were expectarag the commun:catmn : SR

Madam Clerk,

Here we are nearly three years later and my comments still apply to the pendmg gravel plt Ordinance Please forward
my comments to all Assembly members once again. Thank you. S

On Mon, Jan 6, 2020 at 11:52 AM Blankenship, Iuhﬁi§<JBIank'enShip@knb;us> wrote:

" Larry, your comments will be distributed to the Assembly for consideration.

Thank:.you, Jcnhn_"i:( o

From: Larry Smith [mailto:diconst.smith@gmail.com] o : S
Sent: Sunday, January 05, 2020 8:59 PM - : 3
To: G_Notify_AssemblyClerk <G_Notify AssemblyClerk@kpb.us>

Subject: <EXTERNAL-SENDER>KPB Ordinance 2019-30 / 2019-30 SUB

CAUTION:This email originated from outside of the KPB system. Please use caution when responding or providing
information. Do nat click on links or open attachments unless you recognize the sender, know the content is safe and
were expecting the communication.

Madam Clerk,

Please forward my comments on this Ordinance to the Mayor and all Assembly members. Thank you.
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My name is Larry Smith. My brother and | own a construction company and three gravel pits in the KPB. 1was a
contractor / gravel pit owner member of the KPB Material Site Working Group. | was the only member of that group to
vote NO on the changes forwarded to the Planning Commission and the Assembly. | oppose this Ordinance and urge
vou to vote NO on these new and unnecessary regulations.

| oppose this Ordinance for some of the following reasons;

1) It attempts to regulate "viewshed" and there is no right to a viewshed. Viewshed is "feel good" language and you
will not be able to enforce it;

2} Mining noise {equipment noise) is already regulated by the Mining Safety & Health Administration and both Federal
and State OSHA. The decibel level proposed is not reasonable for heavy equipment and trucks and you will not be able
to enforce it;

3) If you pass this ordinance how do you propose to enforce it and what will it cost KPB taxpayers? | asked this
question of the Planning Director at the MSWG meeting(s) and was told it would not require any more money or staff.

There are already over 350 material sites and this just seems an unreasonable number to regulate with these new
regulations and your existing staff and funding;

4) The State of Alaska has a number of material sites in the KPB that have no reclamation. How do you propose to
enforce these new regulations with regards to these sites? And, if you can not, how can you then enforce them against
private material site owners?;

5) Material site owners are not the only ones who make noise and create dust. Aren't you discriminating against
material site owners if you do not impose these regulations against every other entity who makes noise and dust? For
example, airplanes operating off gravel runways, garbage trucks when picking up large dumpsters and when backing
up, maintenance equipment under contract to the KPB Roads department when maintaining KPB roads;

5} During the MSWG meetings it was determined that the Planning Commission was improperly administering the
buffers relative to material sites. The Planning Commission was stacking buffer zones, six foot high berms and fences
when the existing and proposed Ordinance specifically says "OR" relative to these. Will the Planning Commission
continue to stack?;

Please vote NO on this Ordinance.

Larry Smith
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President

D & L Construction Co., Inc.
(907) 262-6160

(907) 262-6163 Fax

(907) 398-4284 Cell

Larry Smith

President

D & L Construction Co., Inc.
(907) 262-6160

(907) 262-6163 Fax

{907) 398-4284 Cell
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RECEIVED

0CT28 2022

TO: Assembly Clerk Borough Clerk's Office October 25, 2022
Kenal Peninsula Borough
Soldotna, Ak. o .
SUBJECT: Kenai Peninsula Borough (KPB) Material Site Assembly

As a twenty-five-year property owner within 2,640 feet of a Prior Existing Use, Conditional
Land Use, Dewater Bar or Counter Permitted material site, of Homer and a forty-year Alaskan I
wish to present concerns I have regarding relevant sections of KPB code 21.29, 21.25,
21.50.055.

My concerns follow:

1) Extensive and expensive building in Homer of both commercial and residential, secondary
homes, and retirement homes are increasing at a rapid pace. How will this fit with gravel pits?

2) Designate gravel pits in specific areas, not vast unspecified places

3) Traffic and truck frequency, hauling size and weight, and timing constraints must be
considered. Also, driveways and traffic impact. Adapt State of Alaska DOT
regulations. Require permits and design controls

4) Insertion and consideration of wildlife corridors must be included.

5) Visual enhancement and screening ordinances need to be designated.

6) Step back from wells of at least 500 feet must be required for clean safe water.
7} Noise ordinances implemented.

8) Monitoring of water quality in wells for metals, contamination, and turbidity, plus the
lowering of all water levels must be implemented.

9) No permit required for pits of one acre but less than 2.5 acres??? Permits required for each pit
regardless of size.

10) Place a tax on materials withdrawn. The tax will be used for public purposes, so materials
are just not “taken” from the resident population

Please keep me informed of all future action regarding this topic. Please mail all correspondence
to 1800 Parkside Dr, Anchorage, AK 99501.

Sincerely, Q
Barbara N Reilly
40963 Heather St

Homer, Alaska 99603
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Warner, Avem :

From: Blankenship, Johni
Sent: Wednesday, November 9, 2022 3:39 PM
To: Warner, Avery

Subject: FW: <EXTERNAL-SENDER>MATERIAL SITE AMENDMENTS

Public comment for 02022-346 material site

From: Hans Bilben <catchalaska @alaska.net>

Sent: Wednesday, November 9, 2022 3:35 PM

To: Blankenship, Johni <iBlankenship@kpb.us>

Subject: <EXTERNAL-SENDER>MATERIAL SITE AMENDMENTS

CAUTION:This email originated from outside of the KPB system. Please use caution when responding or providing
information. Do not click on links or apen attachments unless you recognize the sender, know the content is safe and
were expecting the communication. : :

Hi Johni,
Would you please forward this to Assembly members and Planning.. Thanks

Assembly Members,

At the onset of the process to create a new material site ordinance it became apparent that the
wishes of gravel operators and neighboring property owners were miles apart on just what this
document might look like. There seemed to be consensus among you that if the two sides could
reach common ground on at least some of the sections it would benefit and streamline the |
process. Ed Martin lil (president of KPAC Assaociation) and | agreed to work toward that |
end. After 4 1/2 years of involvement with the current ordinance, as well as participating in the’ '
former material site working group meetings and the current proceedings, | see the ordinance
through the eyes of a property owner next to a proposed material site. Ed and | spent many hours
discussing, negotiating, and trying to come up with language that could benefit both sides—
obviously we don’t agree on everything, but we put together a document. That document is now
in the agenda as the “Derkevorkian Amendments” and within it are 18 sections that we both =
agreed upon as beneficial. The attachment below details which sections that Ed and | agreed
upon. :

We sincerely hope that you will use this as a starting point, adopt these amendments, and then
get on with the process of completing the remainder of the ordinance:.

Hans Bilben
Anchor Point
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Amendments within the Derkevorkian proposal which were agreed upon by are designated by ++ OK,

Amendments partially agreed upon are designated by +++ with desired changes noted.

21.29.010(C)
+ QK

21.29.015(D)
++ QK

21.29.050(A)(1)(a) +++ Agreement except should read ”...provide visual and noise screening...”

(A)(1)(H)
+++ QK

Change and to or and change technology’s to technology.

A)1)g
++ OK

(A)(2)(b)
++ OK

(A)2)(©)
++ OK

(A)d)
++ OK

(A)(5)(a)
++ QK

B)1)(9)
+ OK

(B)(4)
++ OK

21.29.055(A)
++ OK

(B)
+ 0K

21.29.057
++ OK
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21.29.063
++ OK

21.29.065
++ OK

21.29.130
Definitions

(A)®)
+H OK

A)21)
++ Ok
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Warner, Ave:!

From: Blankenship, Johni

Sent: Thursday, November 10, 2022 1:15 PM

Ta: Warner, Avery

Subject: ' FW: <EXTERNAL-SENDER>Kachemak Bay State Parks Citizen's Advisory Board
Comments

Attachments:; KBSP CAB RESOLUTION 2022 - 3 .pdf

Avery, plecsé see the attached public comment for 02022-36.

Thank you, Johni

Fram: Robert Archibald <robert.e.archibald@gmail.com>

Sent: Thursday, November 10, 2022 1:05 PM

To: G_Notify_AssemblyClerk <G_Notify_AssemblyClerk@kpb.us>

Subject: <EXTERNAL-SENDER>Kachemak Bay State Parks Citizen's Advisory Board Comments

CAUTION:This email originated from outside of the KPB system. Please use caution when responding or providing
information. Do not click on links or open attachments unless you recagnize the sender, know the content is safe and
were expecting the communication.

Dear Borough Clerk,
Attached is Resolution 200-3 passed by The Kachemak Bay State Parks and Kachemak Bay State Wilderness Park Citizens
Advisory Board, (KBSP & KBWP CAB) on November 9, 2022 concerning updating Ordinance 2022-36, Amending KPB

Chapter 21.25 and KPB Chapter 21.29 Regarding Conditional Land Use Permits and Material Site Permits and Updating
Notice, Applicability, Permit Types, Application Requirements, Standards and Permits Conditions.

Please pass the attached resolution on to members of the Borough Asserﬁbly and Committees dealing with
updating these regulations.

Respectfully,

Robert Archibald. Chair
KBSP & KBSWP CAB
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Kachemak Bay State Parks and Kachemak Bay State wllderness
Lo ‘ Park Volunteer Citizen’s Advisory Board ;
95 Sterling Hwy, Suite 2, Homer, AK 99603

To

Kenai Peninsula Assembly Members

Filed Electronically - = - S
assemblyclerk@kpb.us - L R

Resolution 2022 - 3

A RESOLUTION OF THE KACHEMAK BAY STATE PARKS AND KACHEMAK
BAY STATE WILDERNESS PARK VOLUNTEER CITIZEN'S ADVISORY BOARD -
REQUESTING A SET BACK FROM ALASKA STATE PARK BOUNDRIES

R = = e s

WHEREAS, The Alaska Legislature created the Kachemak Bay State Park and the
Kachemak Bay State Wilderness Park, (KBSP & KBSWP) in1970 to “...protect and
preserve [the park’s] unique and exceptlonal scenic value“ and a aa e

WHEREAS, KBSP & KBSWP were formed and desng;nated asa spcclal purpose site under
the Alaska Constitution article 8, section 7; and

WHEREAS, The Kachemak Bay State Park and Kachemak Bay State Wilderness Park
Volunteer Citizen's Advisory Board was created in 1982 to provide a forum for the -
collection and expression of opinions and recommendations on matters relating to the
Kachemak Bay State Park and Kachemak Bay State Wilderness Park to promote thereby
the protection of the resources of the Kachemak Bay State Park and Kachemak Bay State
Wilderness Park including its scenery, vegetation, wildlife, soils, waters, historic features,
and wilderness core and outdoor recreational opportunities; and to promote therefore
communication between the public, state, and local government and the administrators of
the Kachemak Bay State Park and Kachemak Bay State Wilderness Park; and

WHEREAS, Kachemsak Bay State Park and Kachemak Bay State Wilderness Park provide
important recreational and economic opportunities for local residents and attracts tens of
thousands of visitors each year who support a broad range of local businesses and jobs; and
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WHEREAS, The Kenai Peninsula Borough is in the process of updating Ordinance 2022-
36, Amending KPB Chapter 21.25 and KPB Chapter 21,29 Regarding Conditional Land
Use Permits and Material Site Permits and Updating Notice, Applicability, Permit Types,
Application Requirements, Standards and Permits Conditions; and

WHEREAS, The Kachemak Bay State Park Citizen’s Advisory Board supports the value of
an enjoyable environment in Alaska State Parks; and

WHEREAS, The conclusive effects of Material Site operations to adjoining State Parks
have not been in the discussion; and

WHEREAS, Citizens and tourists who visit Alaska State Parks deserve to have a unique
experience not affected by industrial operations such as Material Extraction Sites; and

WHEREAS, It is a known fact that Material Extraction Sites create noise, air pollution and
truck traffic which affect nearby areas, and

WHEREAS, The water quality to adjoining PARK LANDS and streams can be adversely
affected. '

NOW, THEREFORE, BE IT RESOLVED THAT THE KACHEMAK BAY STATE
PARKS AND KACHEMAK BAY STATE WILDERNESS PARK VOLUNTEER
CITIZEN'S ADVISORY BOARD

DOES SUPPORT A SET BACK OF 1,000 FEET FROM THE BOUNDARY LINE

OF AN ALASKA STATE PARK, RECREATION SITE OR RECREATION AREA
FOR THE PURPOSE OF MATERIAL EXTRACTION

FURTHERMORE

THIS SET BACK SHOULD INCLUDE NATIVE YEGATATION TO REDUCE
NOISE, AND ATR POLLUTION FROM STATE PARK LANDS

PASSED BY THE KACHEMAK BAY STATE PARK AND KACHEMAK BAY STATE
WILDERNESS PARK VOLUNTEER CITIZEN’S ADVISORY BOARD

ON THIS THE _ 9th DAY OF _ NOVEMBER 2022
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Respectfully Submitted,

Robert E.Archibald

Ropernt £ Quchilold-

Chair
Kackemak Bay State Park and
Kachemak Bay Wilderness Park Volunteer Citizen’s Advisory Board

VOTE
Yes—11
No-0
Absent - 1

CC.
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Warner, Avem

From: Blankenship, Johni

Sent: Monday, November 14, 2022 12:44 PM

To: Warner, Avery

Subject: FW: New Public Comment to Assembly Members

From: Kenai Peninsula Borough <webmaster@borough.kenai.ak.us>

Sent: Monday, November 14, 2022 12:38 PM

To: BoroughAssembly <Borough-Assembly@kpb.us>; Mayar's Department <MayorDepartmental @kpb.us>
Subject: New Public Comment to Assembly Members

Your Name: Gordon and Sonja Nisler

Your Email; gs2aaf@vahoo.com

Suhject: 2022-057
Message:

We would like to express our support for this resolution not only because the state should not go into
competition with existing private businesses but also because of the the negative impact on the neighborhood (
Coal Creek Subdivision) that a state take out would have. We are worried about extra traffic, safety, road
destruction,trash accumulation, no state law enforcement on site as well as many other issues that will destroy
the current fabric of the neighborhood. Thanks for your consideration. By the way, we live in this
neighborhood.
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Warner, Avery

Subject: FW: <EXTERNAL-SENDER>Gravel pits

Dear Assembly members,

| am a lifelong Alaskan resident, | own a local business and home in Sterling, Alaska. | am very concerned about the
proposed changes to the gravel pit rules.

The proposed changes go against both science and common sense. The changes clearly make the financial success of
gravel pit owners a priority far and above the safety of all our residents drinking water and the health of our rivers and
fish. The livelihood of the entire peninsula and my community relies on fishing and unspoiled natural beauty- not gravel
development. My partner is a fishing guide, | am an artist. We live here because of the beautiful scenery and world
renowned fishing, it’s also why we have millions of tourists every year-they don’t come for the gravel pits and they
won’t keep coming back if we poison the ground water and river and destroy the natural beauty. This is a tourism
economy. Land should be developed very carefully here. This place is incredibly special, it’s your job as representatives
of the people and communities here to keep it that way.

Please keep the surface and groundwater provisions we have in place.

Keep the fairness provision in the ordinance. Small communities need a voice, not to be silenced by the wealthiest
residents (the largest house in my whole neighborhood is owned by a gravel pit owner, he lives in a gated mansion with
a full runway and a lawn that looks like a golf course).

Please keep a drinking water safety buffer of at least 1000ft on all sides- as is very clearly required for safety by scientific
studies. Allowing for only a 500ft buffer on one side (when this is a clear known risk and twice that amount is required)

foolishly threatens the health and safety of our community.

The new ordinance allows for careless, unsafe and unsightly land development without community input-for no other
reason than simple greed. Please vote against the new gravel pit ordinance.

Thank you for your time,
Laura Dewey

Sent from my iPhone
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Warner, Avery

Subject: FW: <EXTERNAL-SENDER>Public Comment Letter Re: An Ordinance Amending KPB
21.29, KPB 21.25, and KPB 21.50.055 Regarding Material Site Permits, Applications,
Conditions, and Procedures

Attachments: KP-CISMA Comment Letter Gravel Ordinances_12.13.2022.pdf

From: Katherine Schake <katherine@homerswcd.org>

Sent: Tuesday, December 13, 2022 9:44 AM

To: G_Notify_AssemblyClerk <G_Notify AssemblyClerk@kpb.us>

Cc: KP-CISMA <kenaipeninsula.invasives@gmail.com>

Subject: <EXTERNAL-SENDER>Public Comment Letter Re: An Ordinance Amending KPB 21.29, KPB 21.25, and KPB
21.50.055 Regarding Material Site Permits, Applications, Conditions, and Procedures

CAUTION:This email originated from outside of the KPB system. Please use caution when responding or providing
information. Do not click on links or open attachments unless you recognize the sender, know the content is safe and
were expecting the communication.

To Whom It May Concern,

Please accept this public comment letter on behalf of the Kenai Peninsula Cooperative Invasive Species Management
Area regarding the ordinances amending material extraction site permits and related activities.

This is specifically for the KPB Assembly and Lands Committee, who is meeting tonight (Dec. 13th) to review the
ordinance amending: KPB 21.29, KPB 21.25, and KPB 21.50.055.

Thank you,
Katherine

Katherine Schake

Invasive Species Program Manager

Homer Soil & Water Conservation District
www.homerswed.org

432 E. Pioneer Ave

Homer, AK 99603
(907) 205-0235

KPCISMA

kenaiinvasives.ot
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Warner, Avem '

From: : Turner, Michele

Sent: Tuesday, December 13, 2022 6:18 PM

To: Warner, Avery

Subject: ' FW: New Public Comment to Assembly Members

Public comment for 02022-36. Please also update the subcommittee webpage. Thank you!

From: Kenai Peninsula Borough <webmaster@borough.kenai.ak.us>

Sent: Tuesday, December 13, 2022 5:08 PM

To: BoroughAssembly <Borough-Assembly@kpb.us>; Mayor's Department <MayorDepartmental@kpb.us>
Cc: Turner, Michele <MicheleTurner@kpb.us>

Subject: New Public Comment to Assembly Members

Your Name: Mike Patrick

Your Email: mipatrick335@vahoo.com

Subject: Screening vs crusher noise levels

Viessage:

https.//www.cdc.gov/niosh/mining/userfiles/works/pdfs/naosa.pdf , this link will give the assembly some

observation data as to the actual noise levels of crushers and screeners. According to these observations there is
not a great deal of difference between the two when noise levels are measured. At you work session on zoom
someone claimed a significant difference. 12/13/2022.
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Nmse assessf'-
Stone/aggm
SIX Case ¢ e

E_R BAUER AHB i} ﬁ,EﬁElEH

introduction

Exposure fo noise and noise-in-
duced hearing loss (NIHL) contin-
ues 1o be probleiatic for the U8,
mining mdustry The problem is par-
ticularly severe because large, noisy
equipment dominates the industry.
Studies have shown that 70 percent
to 90 percent of all miners have
NIHL great encughto be classified as a hearmg disability
{NIOSH, 1996). Té address the issue, the U.S. Mine Safety
and Health Administration (MSHA) published Health
Standards for Occupatmnai Noize Exposure (Federal
,Regzsser 1999). The new regulations include the adop-
tion of a hearing-conservation program similar to that of
the U.8. Occupational. Safety and Health Administration

{(OSHA), with an “Action Level” of 85 dB(A) eight-hour

time weighted dverage (TWAS) dnd a permissible expo-
sure level (PBL) of 20-dB(A) TWAB. The regulations also
state that a miner’s noise exposure shall not be adjusted
because of the use of personal hearing protection, and
that all feasible engineering and administrative tontrols
must be used for noise €xposure reduction,

‘The U.S. National Institute for Occupational Safety

and Health (NIOSH) has responded to this problemina

Abstract o
The U.S. N:menai Imtzrute for Gccupat:anal Safew and
Health {NIOSH]) is ronducting .a crosssectional survey

of equipment sound levels and worker noise exposures in
the stone/aggregate mining industry. Six stone/aggregate’
mines {three surface-and three underground) swere recently
surveyed, and the findings are presented here. The surveys .
consisted of sound-level measurements conducted around: -

various eqriipment and machinery {including stone process-
ing and crushing equipment) and full-shift dose measure-
ments io determine worker noise exposures. The findings
identify the equipment and machinery that are likely to
cause worker OVerexposures and ideniify the workers faund
12 be experiencing OVerexposures. In addition, the benefit
of ¢abs in reducing mobile equipment operaior hoise ex-
posure is discussed,

ent Of

ate mmes |
\es

number of‘ Ways, mcludmg conduct-
' ing a cross-sectional survey of noise
- sources and worker noise exposures
~ in the mining industry. Imtlally;"thesa
- sirveys were conducted in surface
and undergraund {contmuous and
'lnngwall) caal mines, in coal prepa-
~ ration plants-and in sand and gravel
' “minegs. Racenﬂy, this has included
surveying stone (aggregaw) mining and crushing and

processing facilities. The mine sites were selected primar-
1ly through personal contacts within the mining industry.-
Participation imrthe surveys was voluntary for the'mine.
. sites, but 100 percent ¢f the mines contacted participated.
_All the surveys were completed between May and Oc: -
tober 2005. The surveys are designed to monitor worker
dose, to measure equipment sound levels and to under-

stand the neise source/worker dose relationship. This
is accomplished through full-shift dosimetry readings,

equipmient ndise profiles and where pussmie wnrker.

task observations. - - _ g2

Instrumentation and data collection

Sound levels in the mines and processing &cnhnes
were measured nsing a Quest Model 2900 sound level
meier (SLM) and Brilel & Kjar 2260 Investigator. The in-
struments wese mounted side by side on a tripod, with the
micraphones 1.5 m (3 it} from the Noor (approximately
ear height}, angled a1 70° from horizontal (in accordance
with manufacturers’ recommendations) and facing the

.. noise source, An A-weighted equivalent sound pressure-
- level (Lieq) and one-third linear octave band frequencies
were recorded at each location Leq, which for these stud-

. ies was the parameter-of interest, is the average integrated

- sound level accuinulated during a specified measurement

period using a 3-dB exchange rate, The 3:dB- sxchange
rate is the method mustﬁrmly supported by scientific evi-
dence for assessing hearing impairment as a function of
noise level and duration (NIOSH, 1998). A slow response

rate with an averaging time (Jength of measurement) of

30 secondswas also employed, Measurements were made
around the fans, stationary equipment and processing
Tacilities. Both near and far ficld measurements were re-
corded, The term “near™ describes measurements made

322



FIGURE 1
Sound profile plot for the primasy screening towaer,
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within 1 to 2 m (3 to 6 ft) of the noise source while the

“far” measurements were those taken farther than 2 m (6
ft) from the source.

Worker noise exposure was monitored using Quest
Q-400 noise dosimeters. The dosimeters were set to moni-
tor an MSHA permissible exposure level (PEL) of 100
percent or an eight-hour time-weighted average (TWARS)
of 90 dB{A). (Specific parameters of this setting include:
A-weighting, 90 dB Threshold and Criterion Levels, 5-
dB Exchange Rate, Slow Response and a 140 dB Upper
Limit.) Where possible, noise dose was recorded inside
and outside mobile equipment to determine efficiency

FIGURE 2

Sound profile plot for Telsman sereens 2 and 3.
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of cabs to prevent operator noise ex-
posure from engine and operational
noise.

Case studies

Case study No. 1 — surface
limestone mine

Mine characteristics: This study
site consisted of one surface pit and ac-
companying rock processing facilities
that mine and process approximate-
ly 1.13 Mt (1.25 million st) annually
of crushed stone and lime products.
Mining consists of bench drilling and
blasting (by a contractor), and mining
the limestone rock. The blasted rock is
mined using front-end loaders (FELs)
loading into 45.4-, 49.9- or 54.4-t- (50-,
55- or 60-5t-) capacity haul trucks for
removal from the pit. The haul trucks
dump into a primary crusher located
near the pit entrance. After passing

; through the primary crusher, the rock

Leq, dB{A) s transported by belt to the crushing
and screening facilities, resulting in the
desired product sizes. The daily min-
ing and processing operations aver-
age 5.44 to 6.35 kt (6,000 to 7,000 st)
of rock. Approximately 25 workers are
located in the surface quarry, and 10 are located in the
plant (crushing facilities). The worker classifications in-
clude FEL operator, haul-truck operator, primary crusher
operator, conirol-room operator, plant operator, plant
helper laborer and water-truck operator.

Eguipment and plant sound levels: Table 1 lists the
range of sound levels measured around various process-
ing equipment and indicates that the sound levels varied
greatly throughout the plants. The highest sound levels
were recorded at the primary screening tower, surge tun-
nel, secondary crusher, secondary screening tower and
the fourth level of the agricultural lime
crusher. Most of the recorded readings
were 93 dB(A) or less. A sound profile
plot for the primary screening tower is
illustrated in Fig. 1. The measurements
ranged from 87 to 96 dB(A) outside
the building and 105 to 107 dB(A) in-
side the screening tower.

Worker exposure: Worker noise
exposure was coliected using dosim-
eters worn by the workers for the
full (10-hr) shift. Six occupations that
were surveyed included the operators
of haul trucks, front-end loaders, pri-
mary crusher and the control rooms.
Plant helpers and operators were also
monitored. Results of the worker dose
measurements are shown in Table 2. 1n
addition to worker dose, a dosimeter
Lsq, oAy  Was placed outside the cab on the front
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end loaders (FEL) and Table:1
on the haulage trucks.
This provided the expo-
sure that ‘would occur
without the protection
of cabs. Although: the-
mining and processing
equipment sound level
measurgments suggest
that there were areas
that are noisy and work-
ers could be over-ex-
posed to nojse, because
the workers-are in cabs -
or control rooms, all the .
workers that were moni-
tored experienced doses
well below. the MSHA "
PEL of 100 percent (or
aTWA of 90 dB(A)).: -

Case studies No. 2
and No. 3 — surface -
granite mines

Mine cliaracteristics: .
This complex consisted
of two surface pits and-
rock processing facilities -
that mine-and process
approximately’1.36 Mt
(1.5 million st)*annually
of crushed stone prod-
ucts. Mining consists of
contractor-completed -
bench drilling and blast-
ing, and mining of the
granite gneiss rock. The
blasted rock'is mined
using front-énd load- =
ers (FELs) loading into :

Sound level »

36.3-t- (40-st=) capac}ty haul trucks fur remova] from the

pit. The haul tracks:-dump into a primary crusher located
near each pit. After passing through the primary crusher,
the rock is transported by conveyor belt'tothe crushing
and screening facilities, resulting in the desired prod-

uct sizes. Appruxlmate]y 33 workers are located at the - -
 the screening tower-and primary crusher in Plant B and

combined surface quarries-afid crushmg facihtles. The

worker classifications involved in‘the mmmg and process

ing operations include
operators’ of FELs, haul " Table2 -~

e

buildings and at the pnmary crnsher. Table 3 hsts the o

results of the sound-level measuréments: around the

stationary equipment and indicatés that the sound ley- |

els varied preatly throughout ¢ the plants. The locations

- where high sound levels (greaier than o0 dB(A)) were

recorded mcluded the screens and crushers in Plant A,

the scree_n, crush_er _and.tunnel m_Plan_t C.An exampl_e of

b

trucks, primary crusher w

and processing plant.

Equipment and
plant sound levels —
Case stndy No. 2: The
processing. facilities-
consisted of three sta-
tionary plants (A, B and
C). Measurements were
taken around transfer
peints, belts, crushers
and screens, control
rooms, miscellaneous

Worker exposure, case study No. 1
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FIGURE 3
Sound profile plot for portable plant.
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the sound levels measured is illustrated in Fig. 2, which
is the sound profile plot for screens 2 and 3 in Plant A.
Sound levels from 88 to a little more than 100 dB(A)
were recorded.

Worker exposure - Case study No. 2: Workers wore
dosimeters for a full shift (10 to 10.5 hrs) to provide
noise-exposure data. Dosimeters were also placed out-

Table 3

10N U@ WO w7z B 4900

side the cabs of the mobile equipment.
Table 4 lists the worker doses for the
employees at the site. No worker expe-
rienced a dose above the MSHA PEL
of 100 percent, Table 4 illustrates that
for the mobile equipment operators, a
reasonable amount of protection from
the exterior noise generated by the en-
gines and equipment operation is pro-
vided by the cabs. Only the operaior of
Truck 68 had a dose near 100 percent
(98 percent), which was the result of
the truck’s outside dose of 396 percent
and some unknown engine, transmis-
sion or exhaust noise problem that was
able to enter the cab,

Equipment and plant sound lev-
els — Case study No. 3: Measurements
were taken in the plant known as the
portable plant. Forty-six sound level
measurements were taken around
the transfer points, belts, crushers and
screens, the control room and the pri-
mary pit crusher. Table 5 lists and Fig. 3
illustrates the results of the sound-lev-
el measurements around the station-
ary equipment. The data indicate that the sound levels
varied greatly throughout the portable plant. The loca-
tions where high sound levels (greater than 90 dB(A))
were recorded included Screens §1 and 52 and Crushers
JCrl and CrLJ54.

Leg, dB{A)

Worker exposure — Case study Ne. 3: Workers wore
dosimeters for a full shift (9.5 to 10.5 hrs) to provide
noise exposure data. Table 6 lists the
worker doses for the employees at the
site. No worker experienced a dose above
the MSHA PEL of 100 percent. Table 6
illustrates that, for the mobile equipment
operators, the cabs are providing suffi-
cient protection from the exterior noise
generated by the engines and equipment
operation.

Case studies No. 4 and No.5 —
underground limestone/sandstone
mines

Mine charncteristics: This operation
consists of two underground mines and a
common rock processing facility. Mining
consists of face drilling, shooting and min-
ing the main limestone bench, followed
by drilling, shooting and removing the
limestone floor rock, In addition, in some
areas, the sandstone below the limestone
is also mined. The blasted rock is loaded
by front-end loader into 45.4- or 54.4-t-
{50- or 60-st-) capacity haul trucks for
removal from the mine. The haul trucks
dump into one of two primary crushers,
which are located midway between the
two mines” portals. After passing through



the primary crusher, the - Table 4
rock moves by.conveyor S—
belt either to the second-
ary crushing facilities or
directly to a stockpile
for loading and sale to.
end users. Rock sent to -
the secondary crushing
facility passes through
a series of crushers and
screens, resulting in the
desired product sizes.’
The combined annual .
production from both -
mines is about 1,36 Mt

(1.5 million:st) of mostly crushed hmestoue and some
sandstone. A total of 43 workers are located at the site,

working two shifts per day. The worker classifications
include operdtors of FELs, haul trucks, jaw crusher, drill,

scaler, planvand water truck, Other classifications include -
supervisor, mechanic, blaster-and blasterhelper laborer .

and utility man. “

Equipment and plant sound levels: Measurements 7
were taken around the main ‘and auxiliary fans, primary -
jaw crushers (old and new), semi-stationary equipment -

and near the cmshers and screens located at ‘the second-
ary crushing facilities. Table 7 lists the resuits of the sound

level measurenients around the' stahonary and semi-sta- -

tionary- equ.lpment and indicates that in most locations,

sound levels greater than 90 dB(A) were present. The

highest sound levels were recorded near the fans and the
No.1 cone crusher located in the secondary crushing plant.
The only locations where sound levels were consistenﬁy
less than 90 dB(A) were in the primary crusher operator's
control booth, in the. secondary crusher operator’s control
room, in the electrical toom below the secondary crusher
contro! room and above the sand plant, |

The undergrnund face equipment mcluded a’I‘amrock
floor drill and Cannon face drill (both 5
diesel) and a Gradall scaler. Sound levels Table
around these three pieces of equipment -
were high, ranging from 89.to 103 dB(A)
However, the sound level measured in-
side the enclosed cab.of the Cannon face
drill was only 83 dB(A). Figures 4 and 5
include a photograph and a sound profile
plot of a JOY Axivane 18.8 kw (25-hp)
fan. The sound levelsnear the fan ranged
from 50 to 106 dB{A). Another example
is illustrated in Flgs. 6 and 7, which area
photograph and sound contour plot for
a Tamrock Ranger 500 floor :
drill. Figure 7 illustrates that Table 6.

Sound leval measurements, case study No. 3, surface granits. '

ployeea Ini all cases, except one of the laborﬁrs, 1o wonker
experienced a dose abave. the MSHA PELof 100 percent.
The one laborer expenenced a dose above 100 percent
because he ‘was operating an air vyrench while installing
sheet metal on the pmtectlve Canopy : at the entrance to '
“mine No. 2. His exposure resulted ﬁ'om a comhmauon of
noise sources that; mcluded the alrwn:m:h1 comprwsor and

. . . " . ! - ) : - .
sound levels up to 102 dB(A) T —

Worker &

were recorded near the drIll.

Worker expnsure: Work-
ers at the mine wore dosim-
eters for a full shift (10 to
10.5 hrs) to provide noise ex-
posure data. Table 8 lists the
worker doses for both sur-
face and underground em-

posure, cass study No. 3
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FIGURE 5 .
Sound profile plot for Joy Axivane 25-hp fan.

Table 7

mobile equipment entering and exiting the mine, Table 8
also illustrates that for the mobile equipment operators
the cabs are providing a reasenable amount of protec-
tion from the exterior noise generated by the engines and
equipment operation.

Case study No. 6 — underground limestone mine

Mine characteristics: This operation consists of an
underground mine and surface rock-processing facilities.
Mining consists of face drilling, shooting and mining the
main bench, with some mining of the floor rock. Using
front-ernd loaders, the blasted rock is loaded into 31.8-1-
(35-st-) capacity haul trucks for transport from the mine
to the primary crusher. After passing through the primary
crusher, the rock is transferred by belt to the crushing
facility consisting of a shaker, screen and/or cone crusher
to obtain the desired product sizes. Annual production
for this operation is about 317.5 kt (350,000 st). From 10
to 12 workers are located at the site, working one shift per
day. The warker classifications include the operators of
FELs, haul trucks, crusher, drills, scaler and water truck.
Other classifications include mechanic and blaster and
blaster helper.

Equipment and plant sound levels: Measurements
were laken around the primary jaw crusher, semi-station-
ary equipment and near the crushers and screens located
at the crushing facilities. Table 9 lists the results of the
sound-level measurements. The results indicate that a
wide range of sound levels were present. In the mine, the
sound levels were consistently less than 90 dB{A) around

Sound level measurements, case study No. 4 and No. 5, underground limestone and sandstone.
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the bucket truck and more than 90 dB{A) near the water
pump, scaler and face drill. The face drill had the highest -
measured sound levels, ranging from 86 to 105 dB(A)
' (Fig. 8). In the processing facilities, sound levels above 90
dB(A) were recorded nearly everywhere except in the
jaw crusher control room and at the belt dnves (Flg 9)

Worker exposure. Workers at the mine wore dosune-
ters for a full shift (9.5 t0:10.5 hrs) to provide noise expo-
sure data. Table 10 lists the worker doses for both surface
and underground employees. In all cases, no worker ex-.
perienced a dose above the MSHA PEL of 100 percent.
Table 10.also illustrates forithe maobile eqmpment opera-
tors that the cabs are providing atea- _
sonable amount of protection from "a““ 7 i e

the exterior noise' generated by the Suund pmﬁla ploﬂurTamruck float drill.
engines and equipment operation. )

Implications for exposure v
reduction ;
‘The:sound leval measurements’
suggest that there are aréas that
are noisy and could subject work-
ers to overexposire to noise. Nearly
all workers monitored experienced
doses well below the MSHA PEL of
100 percent (or a TWA of 90 dB(A)),
even though equipment sound lev- E
els were generally above 90 dB(A).
These exposure results do not sug- E
gest that the workers afe “sdafe” from
noise-induced heafing'loss,only that . .
the workers are limiting their time
of exposure near these high noise
sources Health surveillance of hear-
ing by use of audiometry and expo-
sure monitoring is essential, both
base-line and after noise exposure if
NIHL is to be reduced in the mining
industry.
One laborer expenenced a dose
of 119 percent while using an air
wrench to install a protec-
tive canopy at the portal of
anunderground mine., Mo- Table 8 =
bile equipment and crusher  Waker axposure, casd stiidies No. 4 and No. 5.
operators were protected
from overexposure to noise
as illustrated by the results
of the dose measturements
because the cabs and con-
trol rooms had sufﬁment
acoustical treatments to
prevent equipment sound
levels from reaching the
operators. Althotigh only
one worker was overex-
posed, the prevalence of
noisy equipment suggests
that engineering and ad-
ministrative noise controls
could be used to reduce
sound levels and noise ex-
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Sound profile plot for Gardner Denver MK45H face drill.

Table 9

Sm 1248) 18 (50 34 (86) 31 (100)
METERS (FEET)

posures. The use -of acoustic material inside cabs, control
rooms, screening towers and compressor buildings should
be considered. Crushers and other stationary equipment
may be addressed using mass-loaded barrier curtains
and enclosures. Screen modifications can include acous-
tically treated decking and new suspension screens, as
well. Underground fan systems should be equipped with
silencers, muffler ducts, treated fan vanes and quiet motor
technology (MSHA, 1999}). Administrative controls such
as job rotation, worker relocation and improved equip-
ment operation can litnit exposure to high sound levels
and reduce worker noise exposures.

It would be prudent to restrict time spent in and
around the crushing and screening facilities because
sound levels as high as 112 dB(A)} were recorded. Mo-
bile and semi-mobile (such as drills} equipment operators
should be required to keep all doors and windows closed
while the equipment is in operation because outside dos-
s up to 487 percent were measured.

All workers should be made aware of the sound lev-
els arocund all equipment and in the processing plants
and be instructed to utilize hearing protection based
on NIOSH’s recommended exposure limit (REL) of
85 dB, A-weighted, as an 8-hour time-weighted average
(TWARB). Exposures at or above this REL are hazardous,
creating an excess risk of developing occupational NIHL.
For workers whose noise exposures equal or exceed 85
dB(A), NIOSH recommends proper use of hearing pro-
tection, among other assessment, training and prevention
approaches. Any area that has a sound level of 85 dB(A)
or higher has the potential to exceed the NIOSH REL
depending on the exposure time (NIOSH, 1998). Because
the length of exposure can vary and/or is not known prior
to entering a high sound area, the potential adverse ef-

Sound level measurements, ¢ase study No. 6, undergound limestone.
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fects on a worker’s hearing Table 10 . _ : .
are also not known, arud ¢ S

it makes sense to use hear-
ing protection when in areas
where the sound levels are
85 dB(A) or greater.

Finally, workers should
realize that any exposure
that results in an MSHA PEL
dose above zero percent in-
dicates that during their shift
they encountered sound lev-
els above 90 dB(A). Because
each individual reacts differ-
ently to high noise, there is ‘ :
no assurance that a dose below the MSHA PEL of 100
percent is safe and will not cause hearing loss. In addi-
tion, when the TWA of a worker exceeds 85 dB(A), the
MSHA Action Level is exceeded and the worker must be
earolled in a hearing conservation program. Therefore,
wearing hearing protection is a good idea at all times
while operating equipment or working in the crushing
and screening facilities.

Summary
Stone (aggregate) mining can be noisy and can sub-
ject workers to overexposures if they are not in cabs or
control rooms. Sound-level measurements indicted that
screens, crushers, drills, fans and mobile equipment pen-
erate sound levels high enough to be potential sources
of worker overexposure depending
on time of exposure. Fortunately, ex- g,
posure measurements revealed that LR
nearly all workers were avoiding ex-
posures as revealed by doses under
the MSHA PEL of 100 percent. Only
.one laborer was overexposed, a re-
sult of operating an air wrench for
mitch of his shift. It can be concluded %
that mine operators and workers are
successfully avoiding noise exposures 4
through a combination of training,
hazard awareness, engineering noise ap
controls and administrative noise

controls. W 5 ar i
37 {128
£
@
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Introduced by: - Mayor

Substitute Introduced: 01/16/18
Resolution 2018-004 .. . .

(Mayor) See Original for Prior History
Action: Adopted
Vote: 8 Yes, 0 No, 1 Absent

KENAI PENINSULA BOROUGH
RESOLUTION 2018-004
(MAYOR) SUBSTITUTE

A RESOLUTION ESTABLISHING A MATERIAL SITE WORK GROUP

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

KPB 21.25.040(A)(2) requires a permit for the commencement of commercial sand,
gravel or material sites within the rural district of the Kenai Peninsula Borough; and

KPB 21.29 provides for a permit process to extract material from the ground; and

with the exception of one minor change relating to floodplain permits, the material
site code was last updated in 2006; and

the assembly, administration, planning department and the planning commission
have recognized that certain provisions of the material site ordinance can be
clarified for the operators, public, and staff; and;

the public has expressed many concerns about dust, noise, water, and negative
secondary impacts of material sites; and

it is the intent of the assembly and administration to involve the public and industry
in a collaborative discussion designed to incorporate possible changes to the
material site code;

NOW, THEREFORE, BE IT RESOLVED BY THE ASSEMBLY OF THE KENAI
PENINSULA BOROUGH:

SECTION 1.

SECTION 2.

That a work group is established for the purpose of examining the current material
site permit process and potentially recommending amendments to the material site
code provisions.

That the work group shall consist of at least two assembly members;-two planning

commissioners; two members of the public; and, two material site industry

members. The group shall elect from among its members a chair and a vice-chair
who may serve in the absence of the chair. The two members of the assembly shall
be appointed by the assembly. The remaining members shall be appointed by the
mayor.
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SECTION 3.

That each meeting time and place shall be advertised, open to the public and subject
to the Open Meetings Act.

SECTION 4. The material site work group shall have no authority to act on behalf of the assembly

SECTION 5.

SECTION 6.

or the administration or communicate on the borough’s behalf other than to make
recommendations to the planning commission, administration and assembly.

The work group shall provide a final report to the planning commission,
administration and assembly by June 5, 2018, and then discontinue unless extended
by the assembly.

That this resolution shall take effect immediately upon its adoption.

ADOPTED BY THE ASSEMBLY OF THE KENAI PENINSULA BOROUGH THIS 16TH

DAY OF JANUARY, 2018.
ooy
Wayne H. Ogle, Assembly Pregidéent
ATTEST: . o

W /,
\\\\\\Qe\q\‘\\';.s. ULA] P O/ /////
S "N
Joh¥i Blankenship, MMC, Borough Cle N § O% =
=X 16 =

b |

= e
Z e 0§
/// 7 ...... \\\\
//// 964 \\\\
SIS

Yes: Bagley, Blakeley, Carpenter, Dunne, Fischer, Hibbert, Smalley, Ogle

No: None f /

Absent: Cooper
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Introduced by:

Substitute Introduced: 12/03/19
Ordinance 2019-30 (Mayor): See Original Ordinance for Prior History
Hearing: 12/03/19
Action: Failed to Enact
Vote: 3 Yes, 6 No, 0 Absent
Action: Reconsideration Filed by Bjorkman

KENAI PENINSULA BOROUGH
ORDINANCE 2019-30
(MAYOR) SUBSTITUTE

AN ORDINANCE AMENDING KPB 21.29, KPB 21.25, AND KPB 21.50.055
REGARDING MATERIAL SITE PERMITS, APPLICATIONS, CONDITIONS, AND

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

PROCEDURES

Goal 2, Focus Area: Land Use and Changing Climate, Objective A of the 2019
Kenai Peninsula Borough Comprehensive Plan is to establish policies that better
guide land use to minimize land use conflicts, maintain property values, protect
natural systems and support individual land use freedoms; and

Goal 2, Focus Area: Land Use and Changing Climate, Objective A, Strategy 1 of
the 2019 Comprehensive Plan is to adopt limited development standards for
specific areas and uses to reduce potential off site impacts of development on
adjoining uses and the natural environment; and

Goal 2, Focus Area: Land Use and Changing Climate, Objective A, Strategy 2 of
the 2019 Comprehensive Plan is to update the Borough’s existing conditional use
regulations for gravel extraction and other uses to better address reoccurring land
use conflicts; and

Goal 2, Focus Area: Land Use and Changing Climate, Objective A, Strategy 2a
of the 2019 Comprehensive Plan is to clarify the broad purpose of the conditional
use process and clear parameters for allowable conditional uses that include
reasonable, project-specific conditions that reduce impacts on surrounding uses,
and if/when a conditional use permit can be denied and consider establishing
conditions that require larger setbacks, safety and visual screening, control on
access routes, control on hours of operation, and address environmental concerns;
and

Goal 2, Focus Area: Land Use and Changing Climate, Objective A, Strategy 2d
of the 2019 Comprehensive Plan is to complete improvements to the rules guiding
gravel extraction, with the goal of providing an appropriate balance between
providing access to affordable materials for development and protecting quality
of life for borough residents; and

Kenai Peninsula Borough, Alaska ~ New Text Underlined; [DELETED TEXT BRACKETED] Ordinance 2019-30 Sub

Page 1 of 26

335



WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

Goal 1 of the Mining and Minerals Processing section of the 1990 Kenai Peninsula
Borough Coastal Management Program is to provide opportunities to explore,
extract and process minerals, sand and gravel resources, while protecting
environmental quality and other resource users; and

an assembly subcommittee was formed in 2005 to review the material site code;
and

Ordinance 2006-01 (Substitute) codified as KPB 21.29 was adopted in 2006 after
consideration of the subcommittee’s report; and

the planning department has been administering Ordinance 2006-01 (Substitute),
codified as KPB 21.29 for 13 years; and

KPB 21.25.040 requires a permit for the commencement of certain land uses within
the rural district of the Kenai Peninsula Borough; and

the planning department has recognized that certain provisions of the material site
ordinance could be better clarified for the operators, public, and staff; and

the planning commission and planning department received comments expressing
concerns about dust, noise, safety, and aesthetics; and

approximately 253 registered prior existing use material sites and approximately 99
conditional land use permits for material sites have been granted since 1996;

the planning department receives numerous complaints regarding unreclaimed
parcels registered as nonconforming prior existing material sites which have not
been regulated by KPB; and

the assembly established a material site work group by adoption of resolution 2018-
004 (Substitute) to engage in a collaborative discussion involving the public and
industry to make recommendations regarding the material site code; and

assembly resolution 2018-025 extended the deadline for the final report to be
submitted to the assembly, administration and planning commission to April 30,
2019; and

certain additional conditions placed on material site permits would facilitate a
reduction in the negative secondary impacts of material sites, e.g. dust, noise,
safety, and unsightliness of material sites; and

at its regularly scheduled meeting of November 12, 2019, the Planning Commission
recommended approval by unanimous consent;
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NOW, THEREFORE, BE IT ORDAINED BY THE ASSEMBLY OF THE KENAI
PENINSULA BOROUGH:

SECTION 1. That KPB 21.25.030 is hereby amended, as follows:
21.25.030. - Definitions.
Unless the context requires otherwise, the following definitions apply to CLUPS:

Abandon means to cease or discontinue a use without intent to resume, but
excluding short-term interruptions to use or activity during periods of remodeling,
maintaining, or otherwise improving or rearranging a facility or during normal
periods of vacation or seasonal closure. An "intent to resume™ can be shown through
continuous operation of a portion of the facility, maintenance of utilities, or outside
proof of continuance, e.g., bills of lading or delivery records. Abandonment also
means the cessation of use, regardless of voluntariness, for a specified period of
time.

Animal feeding operation means a lot or facility (other than an aquatic
animal production facility) where animals (other than aquatic animals) have been,
are, or will be stabled or confined and fed or maintained for a total of 45 days or
more in any 12-month period.

a.  The same animals need not remain on the lot for 45 days or more;
rather, some animals are fed or maintained on the lot 45 days out of
any 12-month period, and

b.  Animals are "maintained” for purposes of this ordinance when they
are confined in an area where waste is generated and/or concentrated
or are watered, cleaned, groomed, or medicated in a confined area,
even if the confinement is temporary.

c. Two or more animal feeding operations under common ownership are
considered, for the purposes of these regulations, to be a single animal
feeding operation if they adjoin each other.

d.  Slaughterhouses are animal feeding operations.

Animal unit means a unit of measurement for any animal feeding operation
calculated by adding the following numbers: the number of slaughter and feeder
cattle multiplied by 1.0, plus the number of mature dairy cattle multiplied by 1.4,
plus the number of swine weighting [weighing] over 25 kilograms (approximately
55 pounds) multiplied by 0.4, plus the number of sheep multiplied by 0.1, plus the
number of horses multiplied by 2.0.
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Animal waste means animal excrement, animal carcasses, feed wasted,
process wastewaters or any other waste associated with the confinement of animals
from an animal feeding operation.

Animal waste management system means a combination of structures and
nonstructural practices serving an animal feeding operation that provides for the
collection, treatment, disposal, distribution, storage and land application of animal
waste.

Aquifer means a subsurface formation that contains sufficient water-
saturated permeable material to yield economical quantities of water to wells and
springs.

Aquifer-confining layer means that layer of relatively impermeable soil
below an aquifer, typically clay, which confines water.

Assisted living home means a residential facility that serves three or more
adults who are not related to the owner by blood or marriage, or that receives state
or that receives state or federal payment for service of the number of adults served.
The services and activities may include, but are not limited to, housing and food
services to its residents, assistance with activities of daily living, and personal
assistance, and that complies with Alaska Statutes 47.32.0101 — 47.60.900, as
amended.

Child care facility means a place where child care is regularly provided for
children under the age of 12 for periods of time that are less than 24 hours in
duration and that is licensed pursuant to AS 47.35.005 et seq., excluding child care
homes and child care group homes, as currently written or hereafter amended.

Commercial means any provision of services, sale of goods, or use operated
for production of income whether or not income is derived, including sales, barter,
rental, or trade of goods and services.

Concentrated animal feeding operation (CAFO) means an animal feeding
operation confining at least: (1) 1,000 swine weighing at least approximately 55
pounds; (2) 1,000 slaughter and feeder cattle; (3) 700 mature dairy cattle; (4) 500
horses; (5) 10,000 sheep or lambs; (6) 55,000 turkeys; (7) 100,000 laying hens or
broilers (if the facility has continuous overflow watering); (8) 30,000 laying hens
or broilers (if the facility has a liquid manure system); (9) 5,000 ducks; (10) 1,000
animal units; or (11) a combination of the above resulting in at least 1,000 animal
units. Each individual parcel upon which a CAFO is located is a separate CAFO
unless they adjoin each other.

Conditioning or processing material means a value-added process
including batch plants, asphalt plants, screening, washing, and crushing by use of
machinery.
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Correctional community residential center (CCRC) means a community
residential center, other than a correctional institution, for the short-term or
temporary detention of prisoners in transition from a correctional institution,
performing restitution, or undergoing rehabilitation or recovery from a legal
infirmity. CCRCs may not be used for detention of prisoners who pose a threat or
danger to the public for violent or sexual misconduct without imprisonment or
physical confinement under guard or twenty-four-hour physical supervision. The
determination of whether a prisoner poses a threat or danger to the public for violent
or sexual misconduct without imprisonment or physical confinement under guard
or twenty-four-hour physical supervision shall be made by the commissioner of
corrections for state prisoners and the United States Attorney General, or the U.S.
Director of Bureau of Prisons for federal prisoners.

Correctional institution means a facility other than a correctional
community residential center providing for the imprisonment or physical
confinement or detention of prisoners under guard or twenty-four-hour physical
supervision, such as prisons, prison farms, jails, reformatories, penitentiaries,
houses of detention, detention centers, honor camps, and similar facilities.

Development plan means a plan created to describe a proposed development
on a specific building site excluding material sites under KPB 21.29.020.

Disturbed includes active excavation and all areas necessary to use a parcel
as a material site including but not limited to berms, stockpiles, and excavated areas
excluding all areas reclaimed for alternate post mining land uses.

[EXHAUSTED MEANS THAT ALL MATERIAL OF A COMMERCIAL QUALITY IN A
SAND, GRAVEL, OR MATERIAL SITE HAS BEEN REMOVED.]

Federal prisoners means offenders in the custody or control or under the
care or supervision of the United States Attorney General or the Bureau of Prisons.

Groundwater means, in the broadest sense, all subsurface water, more
commonly that part of the subsurface water in the saturated zone.

Haul route includes the roads used to haul materials from the permit area to
a roadway designated as collector, arterial or interstate by the Alaska Department
of Transportation & Public Facilities.

Liquid manure or liquid animal waste system means any animal waste
management system which uses water as the primary carrier of such waste into a
primary retention structure.

Multi-purpose senior center is a facility where persons 60 years of age or
older are provided with services and activities suited to their particular needs. The
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services and activities may include, but are not limited to, health examinations,
legal assistance, recreation programs, general social activities, telephone
reassurance programs, nutrition classes, meals at minimum cost, counseling,
protective services, programs for shut-ins and education programs, and that
complies with Alaska Statutes 47.60.010—47.60.090, as currently written or
hereafter amended.

Permit area includes all excavation, processing, buffer and haul route areas
of a CLUP or counter permit.

Person shall include any individual, firm, partnership, association,
corporation, cooperative, or state or local government.

Prisoner means:

a. aperson held under authority of state law in official detention as defined
in AS 11.81.900;

b. includes a juvenile committed to the custody of the Alaska Department
of Corrections Commissioner when the juvenile has been charged,
prosecuted, or convicted as an adult.

Private school is a school comprised of kindergarten through 12th grade, or
any combination of those grades, that does not receive direct state or federal
funding and that complies with either Alaska Statute 14.45.030 or 14.45.100—
14.45.130, as currently written or hereafter amended.

Public school is a school comprised of kindergarten through 12th grade, or
any combination of those grades, that is operated by the State of Alaska or any
political subdivision of the state.

Sand, gravel or material site means an area used for extracting, quarrying,
or conditioning gravel or substances from the ground that are not subject to permits
through the state location (mining claim) system (e.g., gold, silver, and other
metals), nor energy minerals including but not limited to coal, oil, and gas.

Seasonal high groundwater table means the highest level to which the
groundwater rises on an annual basis.

Senior housing project means senior housing as defined for purposes of
construction or operation in 15 Alaska Administrative Code 151.950(c), as
currently written or hereafter amended.

Stable condition means the rehabilitation, where feasible, of the physical
environment of the site to a condition that allows for the reestablishment of
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SECTION 2.

renewable resources on the site within a reasonable period of time by natural
processes.

Surface water means water on the earth's surface exposed to the atmosphere
such as rivers, lakes, and creeks.

Topsoil means material suitable for vegetative growth.

Vicinity means the same as the area of notification.

Waterbody means any lake, pond, stream, riparian wetland, or groundwater
into which storm_water runoff is directed.

Water source means a well, spring or other similar source that provides
water for human consumptive use.

That KPB 21.29 is hereby amended, as follows:
CHAPTER 21.29. MATERIAL SITE PERMITS
21.29.010. Material extraction exempt from obtaining a permit.

A. Material extraction which disturbs an area of less than one acre that is not
in a mapped flood plain or subject to 21.29.010(B), does not enter the water
table, and does not cross property boundaries, does not require a permit.
There will be no excavation within 20 feet of a right-of-way or within ten
feet of a lot line.

B. Material extraction taking place on dewatered bars within the confines of
the Snow River and the streams within the Seward-Bear Creek Flood
Service Area does not require a permit, however, operators subject to this
exemption shall provide the planning department with the information
required by KPB 21.29.030(A)(1), (2), (6), (7) and a current flood plain
development permit prior to beginning operations.

C. A prior existing use under KPB 21.29.120 does not require a material
extraction permit, but a floodplain development permit is required for all
activities within any mapped special flood hazard area.

©

Material extraction incidental to site development does not require a permit
when an approved site development plan is on file with the planning
department. Site development plans are approved by the planning director
and are valid for one year. The site development plan may be renewed on
an annual basis subject to the planning director’s approval.
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21.29.020. Material extraction and activities requiring a permit.

A.

Counter permit. A counter permit is required for material extraction which
disturbs no more than 2.5 cumulative acres and does not enter the water
table. Counter permits are approved by the planning director, and are not
subject to the notice requirements or planning commission approval of KPB
21.25.060. A counter permit is valid for a period of 12 months, with a
possible 12-month extension.

Conditional land use permit. A conditional land use permit (CLUP) is
required for material extraction which disturbs more than 2.5 cumulative
acres, or material extraction of any size that enters the water table. A CLUP
is required for materials processing. A CLUP is valid for a period of five
years. The provisions of KPB Chapter 21.25 are applicable to material site
CLUPS and the provisions of KPB 21.25 and 21.29 are read in harmony. If
there is a conflict between the provisions of KPB 21.25 and 21.29, the
provisions of KPB 21.29 are controlling.

21.29.030. Application procedure.

A

In order to obtain a counter permit or CLUP, an applicant shall first
complete and submit to the borough planning department a permit
application, along with the fee listed in the most current Kenai Peninsula
Borough Schedule of Rates, Charges and Fees. The planning director may
determine that certain contiguous parcels are eligible for a single permit.
The application shall include the following items:

1. Legal description of the parcel, KPB tax parcel ID number, and
identification of whether the permit is for the entire parcel, or a
specific location within a parcel;

2. Expected life span of the material site;

3. A buffer plan consistent with KPB 21.29.050(A)(2);

4. Reclamation plan consistent with KPB 21.29.060;

5. The depth of excavation;
6. Type of material to be extracted and type of equipment to be used:;
7. Any voluntary permit conditions the applicant proposes. Failure to

include a proposed voluntary permit condition in the application
does not preclude the applicant from proposing or agreeing to
voluntary permit conditions at a later time;
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Surface water protection measures, if any, for adjacent properties

designed by a civil engineer, including the use of diversion channels,

interception ditches, on-site collection ditches, sediment ponds and

traps, and silt fence;

A site plan and field verification prepared by a professional surveyor
licensed and registered in the State of Alaska, including the
following information:

a.

[1.

Location of excavation, and, if the site is to be developed in
phases, the life span and expected reclamation date for each
phase;

Proposed buffers consistent with KPB 21.29.050(A)(2), or
alternate buffer plan;

Identification of all encumbrances, including, but not limited
to easements;

Points of ingress and egress. Driveway permits must be
acquired from either the state or borough as appropriate prior
to the issuance of the material site permit;

Anticipated haul routes;

Location and [DEPTH] elevation of test holes, and depth of
groundwater, if encountered between May and December.
At least one test hole per ten acres of excavated area is
required to be dug. The test holes shall be at least four feet
below the proposed depth of excavation;

Location of wells of adjacent property owners within 300
feet of the proposed parcel boundary;

Location of any water body on the parcel, including the
location of any riparian wetland as determined by "Wetland
Mapping and Classification of the Kenai Lowland, Alaska"
maps created by the Kenai Watershed Forum;

SURFACE WATER PROTECTION MEASURES FOR ADJACENT
PROPERTIES, INCLUDING THE USE OF DIVERSION CHANNELS,
INTERCEPTION DITCHES, ON-SITE COLLECTION DITCHES,
SEDIMENT PONDS AND TRAPS, AND SILT FENCE; PROVIDE
DESIGNS FOR SUBSTANTIAL STRUCTURES; INDICATE WHICH

Kenai Peninsula Borough, Alaska
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STRUCTURES WILL REMAIN AS PERMANENT FEATURES AT THE
CONCLUSION OF OPERATIONS, IF ANY;]

[0]i.  Location of any processing areas on parcel, if applicable;

[K]]. North arrow;

[L]k. The scale to which the site plan is drawn;

[M]Il.  Preparer's name, date and seal;

[N]m. Field verification shall include staking the boundary of the
parcel at sequentially visible intervals. The planning director

may grant an exemption in writing to the staking
requirements if the parcel boundaries are obvious or staking

IS unnecessary.

In order to aid the planning commission or planning director's decision-
making process, the planning director shall provide vicinity, aerial, land use,
and ownership maps for each application and may include additional
information.

21.29.040. Standards for sand, gravel or material sites.

A.

These material site regulations are intended to protect against aquifer
disturbance, road damage, physical damage to adjacent properties, dust,
noise, and visual impacts. Only the conditions set forth in KPB 21.29.050
may be imposed to meet these standards:

1.

|~

Protects against the lowering of water sources serving other
properties;

Protects against physical damage to [OTHER] adjacent properties;

[MiNImIZES] Protects against off-site movement of dust;

[MiINImIZES] Protects against noise disturbance to other properties;

[MiNIMIZES] Protects against visual impacts of the material site; [AND]

Provides for alternate post-mining land uses|.];

Protects Receiving Waters against adverse effects to fish and wildlife
habitat;
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|0

Protects against traffic impacts; and

|©

Provides consistency with the objectives of the Kenai Peninsula
Borough Comprehensive Plan and other applicable planning
documents.

21.29.050. Permit conditions.

A. The following mandatory conditions apply to counter permits and CLUPs
issued for sand, gravel or material sites:

1.  [PARCEL]Permit boundaries. [ALL BOUNDARIES OF THE SUBJECT
PARCEL] The buffers and any easements or right-of-way abutting the
proposed permit area shall be staked at sequentially visible intervals
where parcel boundaries are within 300 feet of the excavation
perimeter. Field verification and staking will require the services of a
professional land surveyor. Stakes shall be in place [AT TIME OF
APPLICATION] prior to issuance of the permit.

[2. BUFFER ZONE. A BUFFER ZONE SHALL BE MAINTAINED AROUND THE
EXCAVATION PERIMETER OR PARCEL BOUNDARIES. WHERE AN
EASEMENT EXISTS, A BUFFER SHALL NOT OVERLAP THE EASEMENT,
UNLESS OTHERWISE CONDITIONED BY THE PLANNING DIRECTOR OR
PLANNING COMMISSION.

A. THE BUFFER ZONE SHALL PROVIDE AND RETAIN A BASIC BUFFER
OF:

I. 50 FEET OF UNDISTURBED NATURAL VEGETATION, OR

1. A MINIMUM SIX-FOOT EARTHEN BERM WITH AT LEAST A
2:1 SLOPE, OR

1. A MINIMUM SIX-FOOT FENCE.

B. A 2.1 SLOPE SHALL BE MAINTAINED BETWEEN THE BUFFER
ZONE AND EXCAVATION FLOOR ON ALL INACTIVE SITE WALLS.
MATERIAL FROM THE AREA DESIGNATED FOR THE 2:1 SLOPE
MAY BE REMOVED IF SUITABLE, STABILIZING MATERIAL IS
REPLACED WITHIN 30 DAYS FROM THE TIME OF REMOVAL.

C. THE PLANNING COMMISSION OR PLANNING DIRECTOR SHALL
DESIGNATE ONE OR A COMBINATION OF THE ABOVE AS IT DEEMS
APPROPRIATE. THE VEGETATION AND FENCE SHALL BE OF
SUFFICIENT HEIGHT AND DENSITY TO PROVIDE VISUAL AND
NOISE SCREENING OF THE PROPOSED USE AS DEEMED
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APPROPRIATE BY THE PLANNING COMMISSION OR PLANNING
DIRECTOR.

BUFFERS SHALL NOT CAUSE SURFACE WATER DIVERSION WHICH
NEGATIVELY IMPACTS ADJACENT PROPERTIES OR WATER
BODIES. SPECIFIC FINDINGS ARE REQUIRED TO ALTER THE
BUFFER REQUIREMENTS OF KPB 21.29.050(A)(2)(A) IN ORDER
TO MINIMIZE NEGATIVE IMPACTS FROM SURFACE WATER
DIVERSION. FOR PURPOSES OF THIS SECTION, SURFACE WATER
DIVERSION IS DEFINED AS EROSION, FLOODING, DEHYDRATION
OR DRAINING, OR CHANNELING. NOT ALL SURFACE WATER
DIVERSION RESULTS IN A NEGATIVE IMPACT.

AT ITS DISCRETION, THE PLANNING COMMISSION MAY WAIVE
BUFFER REQUIREMENTS WHERE THE TOPOGRAPHY OF THE
PROPERTY OR THE PLACEMENT OF NATURAL BARRIERS MAKES
SCREENING NOT FEASIBLE OR NOT NECESSARY. BUFFER
REQUIREMENTS SHALL BE MADE IN CONSIDERATION OF AND IN
ACCORDANCE WITH EXISTING USES OF ADJACENT PROPERTY AT
THE TIME OF APPROVAL OF THE PERMIT. THERE IS NO
REQUIREMENT TO BUFFER THE MATERIAL SITE FROM USES
WHICH COMMENCE AFTER THE APPROVAL OF THE PERMIT.]

2.  Buffer Area. Material sites shall maintain buffer areas in accord with
this section.
a. A buffer area of a maximum of 100 feet shall be established

=

|©

|2

between the area of excavation and the parcel boundaries. The
buffer area may include one or more of the following:
undisturbed natural vegetation, a minimum six-foot fence, a
minimum six-foot berm or a combination thereof.

A 2:1 slope shall be maintained between the buffer zone and
excavation floor on all inactive site walls. Material from the
area designated for the 2:1 slope may be removed if suitable,
stabilizing material is replaced within 30 days from the time
of removal.

Where an easement exists, a buffer shall not overlap the
easement, unless otherwise conditioned by the planning
commission or planning director, as applicable.

The buffer area may be reduced where the planning
commission or planning director, as applicable, has approved
an alternate buffer plan. The alternate buffer plan must consist
of natural undisturbed vegetation, a minimum six-foot berm,
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or a minimum six-foot fence or a combination thereof; unless
the permittee proposes another solution approved by the
planning commission or planning director, as applicable, to
meet this condition.

The buffer requirements may be waived by the planning
commission or planning director, as applicable, where the
topography of the property or the placement of natural barriers
makes screening not feasible or unnecessary.

There is no requirement to buffer a material site from uses that
commence after approval of the permit.

When a buffer area has been denuded prior to review of the
application by the planning commission or planning director
revegetation may be required.

3. Processing. In the case of a CLUP, any equipment which conditions
or processes material must be operated at least 300 feet from the parcel
boundaries. At its discretion, the planning commission may waive the
300-foot processing distance requirement, or allow a lesser distance
in consideration of and in accordance with existing uses of [OF
ADJACENT PROPERTY AT THE TIME] the properties in the
vicinity at the time of approval of the permit.

4.  Water source separation.

a.

All permits shall be issued with a condition which prohibits
any material extraction within 100 horizontal feet of any water
source existing prior to original permit issuance.

All counter permits shall be issued with a condition which
requires that a four-foot vertical separation [FROM]between
extraction operations and the seasonal high water table be
maintained.

All CLUPS shall be issued with a condition which requires
that a [Two] four-foot vertical separation [FROM]between
extraction operations and the seasonal high water table be
maintained.

There shall be no dewatering either by pumping, ditching or
some other form of draining unless an exemption is granted by
the planning commission. The exemption for dewatering may
be granted if the operator provides a statement under seal and
supporting data from a duly licensed and qualified impartial
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civil engineer, that the dewatering will not lower any of the
surrounding property's water systems and the contractor posts
a bond for liability for potential accrued damages.

5.  Excavation in the water table. Excavation in the water table greater
than 300 horizontal feet of a water source may be permitted with the
approval of the planning commission based on the following:

a. Certification by a qualified independent civil engineer or
professional hydrogeologist that the excavation plan will not
negatively impact the quantity of an aquifer serving existing
water sources.

b. The installation of a minimum of three water monitoring tubes
or well casings as recommended by a qualified independent
civil engineer or professional hydrogeologist adequate to
determine flow direction, flow rate, and water elevation.

C. Groundwater elevation, flow direction, and flow rate for the
subject parcel, measured in three-month intervals by a
qualified independent civil engineer or professional
hydrogeologist, for at least one year prior to application.
Monitoring tubes or wells must be kept in place, and
measurements taken, for the duration of any excavation in the
water table.

d. Operations shall not breach an aquifer-confining layer.
6. Waterbodies.

a. An undisturbed buffer shall be left and no earth material
extraction activities shall take place within [100] 200 linear
feet from excavation limits and the ordinary high water level
of surface water bodies such as a lake, river, stream, [OR OTHER
WATER BODY, INCLUDING] riparian wetlands and mapped
floodplains as defined in KPB 21.06. This regulation shall not
apply to man-made waterbodies being constructed during the
course of the materials extraction activities. In order to prevent
discharge, diversion, or capture of surface water, an additional
setback from lakes, rivers, anadromous streams, and riparian
wetlands may be required.

b. Counter permits and CLUPS may contain additional
conditions addressing surface water diversion.
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7. Fuel storage. Fuel storage for containers larger than 50 gallons shall
be contained in impermeable berms and basins capable of retaining
110 percent of storage capacity to minimize the potential for
uncontained spills or leaks. Fuel storage containers 50 gallons or
smaller shall not be placed directly on the ground, but shall be stored
on a stable impermeable surface.

8.  Roads. Operations shall be conducted in a manner so as not to damage
borough roads as required by KPB 14.40.175 and will be subject to
the remedies set forth in KPB 14.40 for violation of this condition.

9.  Subdivision. Any further subdivision or return to acreage of a parcel
subject to a conditional land use or counter permit requires the
permittee to amend their permit. The planning director may issue a
written exemption from the amendment requirement if it is determined
that the subdivision is consistent with the use of the parcel as a
material site and all original permit conditions can be met.

10. Dust control. Dust suppression is required on haul roads within the
boundaries of the material site by application of water or calcium
chloride.

11. Hours of operation. [ROCK CRUSHING EQUIPMENT SHALL NOT BE
OPERATED BETWEEN 10:00 P.M. AND 6:00 A.M.]

a. Processing equipment shall not be operated between 7:00 p.m.
and 6:00 a.m.
b. The planning commission may grant exceptions to increase the

hours of operation and processing based on surrounding land
uses, topography, screening the material site from properties
in_the vicinity and conditions placed on the permit by the
planning commission to mitigate the noise, dust and visual
impacts caused by the material site.

12. Reclamation.

a. Reclamation shall be consistent with the reclamation plan
approved by the planning commission or planning director as
appropriate in accord with KPB 21.29.060.

b. [AS A CONDITION OF ISSUING THE PERMIT, THE APPLICANT
SHALL SUBMIT A RECLAMATION PLAN AND POST A BOND TO
COVER THE ANTICIPATED RECLAMATION COSTS IN AN AMOUNT
TO BE DETERMINED BY THE PLANNING DIRECTOR. THIS
BONDING REQUIREMENT SHALL NOT APPLY TO SAND, GRAVEL
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OR MATERIAL SITES FOR WHICH AN EXEMPTION FROM STATE
BOND REQUIREMENTS FOR SMALL OPERATIONS IS APPLICABLE
PURSUANT TO AS 27.19.050.] The applicant shall operate the
material site consistent with the approved reclamation plan
and provide bonding pursuant to 21.29.060(B). This bonding
requirement shall not apply to sand, gravel or material sites for
which an exemption from state bond requirements for small
operations is applicable pursuant to AS 27.19.050.

13. Other permits. Permittee is responsible for complying with all other
federal, state and local laws applicable to the material site operation,
and abiding by related permits. These laws and permits include, but
are not limited to, the borough's flood plain, coastal zone, and habitat
protection regulations, those state laws applicable to material sites
individually, reclamation, storm water pollution and other applicable
Environmental Protection Agency (EPA) regulations, clean water act
and any other U.S. Army Corp of Engineer permits, any EPA air
quality regulations, EPA and ADEC air and water quality regulations,
EPA hazardous material regulations, U.S. Dept. of Labor Mine Safety
and Health Administration (MSHA) regulations (including but not
limited to noise and safety standards), and Federal Bureau of Alcohol,
Tobacco and Firearm regulations regarding using and storing
explosives. Any violation of these regulations or permits reported to
or observed by borough personnel will be forwarded to the appropriate
agency for enforcement.

14. [VoOLUNTARY]Volunteered permit conditions. Conditions may be
included in the permit upon agreement of the permittee and approval
of the planning commission for CLUPs or the planning director for
counter permits. Such conditions must be consistent with the
standards set forth in KPB 21.29.040(A). Planning commission
approval of such conditions shall be contingent upon a finding that the
conditions will be in the best interest of the borough and the
surrounding property owners. [VOLUNTARY] Volunteered permit
conditions apply to the subject parcel and operation, regardless of a
change in ownership. A change in [VOLUNTARY] volunteered permit
conditions may be proposed [AT] by permit [RENEWAL OR
AMENDMENT] modification.

15. Signage. For permitted parcels on which the permittee does not intend
to begin operations for at least 12 months after being granted a
conditional land use permit, the permittee shall post notice of intent
on parcel corners or access, whichever is more visible. Sign
dimensions shall be no more than 15" by 15" and must contain the
following information: the phrase "Permitted Material Site™ along
with the permittee's business name and a contact phone number.

Ordinance 2019-30 Sub ~ New Text Underlined; [DELETED TEXT BRACKETED] Kenai Peninsula Borough, Alaska
Page 16 of 26

350



16. Appeal. No clearing of vegetation shall occur within the 100-foot
maximum buffer area from the permit boundary nor shall the permit
be issued or operable until the deadline for the appeal, pursuant to
KPB 21.20, has expired.

17. Sound level.

a. No sound resulting from the materials extraction activities
shall create a sound level, when measured at or within the
property boundary of the adjacent land, that exceeds 75 dB(A).

=

For any sound that is of short duration between the hours of 7
a.m. and 7 p.m. the levels may be increased by:

i.  Five dB(A) for a total of 15 minutes in any one hour; or

ii. Ten dB(A) for atotal of five minutes in any hour; or

iii.  Fifteen db(A) for a total of one and one-half minutes in
any one-hour period.

At its discretion, the planning commission or planning
director, as applicable, may reduce or waive the sound level
requirements on any or all property boundaries. Sound level
requirements shall be made in consideration of and in
accordance with existing uses of the properties in the vicinity
at the time of approval of the permit.

|©

|2

Mandatory condition KPB 21.29.050(A)(17) shall expire 365
days from adoption of KPB 21.29.050(A)(17) unless extended
or modified by the assembly.

18. Reverse signal alarms. Reverse signal alarms, used at the material site
on loaders, excavators, and other earthmoving equipment shall be
more technically advanced devices; such as, a multi-frequency “white
noise” alarms rather than the common, single (high-pitch) tone alarms.
At its discretion, the planning commission or planning director, as
applicable, may waive this requirement or a portion of this
requirement. The waiver of this requirement shall be made in
consideration of and in accordance with existing uses of the properties
in the vicinity at the time of approval of the permit.

19. Ingress and egress. The planning commission or planning director
may determine the points of ingress and egress for the material site.
The permittee is not required to construct haul routes outside the
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parcel boundaries of the material site. Driveway authorization must be
acquired, from either the state through an “Approval to Construct” or
a_borough road service area as appropriate, prior to issuance of a
material site permit when accessing a public right-of-way.

Dust suppression. Dust suppression shall be required when natural
precipitation is not adequate to suppress the dust generated by the
material site traffic on haul routes. Based on surrounding land uses
the planning commission or planning director, as applicable, may
waive or reduce the requirement for dust suppression on haul routes.

Surface water protection. Use of surface water protection measures
as specified in KPB 21.29.030(A)(8) must be approved by a licensed

civil engineer.

Groundwater elevation. All material sites must maintain one
monitoring tube per ten acres of excavated area four feet below the
proposed excavation.

Setback. Material site excavation areas shall be 250-feet from the
property boundaries of any local option zoning district, existing public
school ground, private school ground, college campus, child care
facility, multi-purpose senior center, assisted living home, and
licensed health care facility. If overlapping, the buffer areas of the
excavation shall be included in the 250-foot setback.

21.29.055. Decision.

The planning commission or planning director, as applicable, shall approve permit

applications meeting the mandatory conditions or shall disapprove permit

applications that do not meet the mandatory conditions. The decision shall include

written findings supporting the decision, and when applicable, there shall be written

findings supporting any site-specific alterations to the mandatory condition as

specifically allowed by KPB 21.29.050(A)(2)(a), (2)(c), (2)(d), (2)(e), (2)(q). (3),

(4)(d), (5), (11)(b), (12), (14), (17)(c), (18), (19), and (20) and as allowed for the

KPB 21.29.060 reclamation plan.

21.29.060. Reclamation plan.

A

All material site permit applications require an overall reclamation plan

along with a five-year reclamation plan. A site plan for reclamation shall

be required including a scaled drawing with finished contours. A five-year

reclamation plan must be submitted with a permit extension request.

The applicant shall revegetate with a non-invasive plant species and reclaim
all disturbed land [UPON EXHAUSTING THE MATERIAL ON-SITE, OR WITHIN A
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PRE-DETERMINED TIME PERIOD FOR LONG-TERM ACTIVITIES, SO AS TO LEAVE
THE LAND IN A STABLE CONDITION. RECLAMATION MUST OCCUR FOR ALL
EXHAUSTED AREAS OF THE SITE EXCEEDING FIVE ACRES BEFORE A FIVE-YEAR
RENEWAL PERMIT IS ISSUED, UNLESS OTHERWISE REQUIRED BY THE
PLANNING COMMISSION. IF THE MATERIAL SITE IS ONE ACRE OR LESS IN SIZE
AND HAS BEEN GRANTED A CLUP DUE TO EXCAVATION IN THE WATER TABLE,
RECLAMATION MUST BE PERFORMED AS SPECIFIED BY THE PLANNING
COMMISSION OR PLANNING DIRECTOR IN THE CONDITIONAL USE OR COUNTER
PERMIT] within the time period approved with the reclamation plan so as to
leave the land in a stable condition. Bonding shall be required at $2,000.00
per acre for all acreage included in the current five-year reclamation plan.
In the alternative, the planning director may accept a civil engineer’s
estimate for determining the amount of bonding. If the applicant is bonded
with the state, the borough’s bonding requirement is waived. Compliance
with reclamation plans shall be enforced under KPB 21.50.

C. The following measures must be considered in the [PREPARING]
preparation, approval and [IMPLEMENTING] implementation of the
reclamation plan, although not all will be applicable to every reclamation
plan.

1. Topsoil that is not promptly redistributed to an area being reclaimed
will be separated and stockpiled for future use. [THIS MATERIAL
WILL BE PROTECTED FROM EROSION AND CONTAMINATION BY ACIDIC
OR TOXIC MATERIALS AND PRESERVED IN A CONDITION SUITABLE FOR
LATER USE.]

2. The area will be backfilled, graded and recontoured using strippings,
overburden, and topsoil [TO A CONDITION THAT ALLOWS FOR THE
REESTABLISHMENT OF RENEWABLE RESOURCES ON THE SITE WITHIN
A REASONABLE PERIOD OF TIME. IT WILL BE STABILIZED TO A
CONDITION THAT WILL ALLOW SUFFICIENT MOISTURE FOR
REVEGETATION] so that it will be stabilized to a condition that will
allow for the revegetation as required by KPB 21.29.060(B).

3. [SUFFICIENT QUANTITIES OF STOCKPILED OR IMPORTED TOPSOIL WILL
BE SPREAD OVER THE RECLAIMED AREA TO A DEPTH OF FOUR INCHES
TO PROMOTE NATURAL PLANT GROWTH THAT CAN REASONABLY BE
EXPECTED TO REVEGETATE THE AREA WITHIN FIVE YEARS. THE
APPLICANT MAY USE THE EXISTING NATURAL ORGANIC BLANKET
REPRESENTATIVE OF THE PROJECT AREA IF THE SOIL IS FOUND TO
HAVE AN ORGANIC CONTENT OF 5% OR MORE AND MEETS THE
SPECIFICATION OF CLASS B TOPSOIL REQUIREMENTS AS SET BY
ALASKA TEST METHOD (ATM) T-6.] The [MATERIAL] topsoil used
for reclamation shall be reasonably free from roots, clods, sticks,
and branches greater than 3 inches in diameter. Areas having slopes
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greater than 2:1 require special consideration and design for
stabilization by a licensed engineer.

4. Exploration trenches or pits will be backfilled. Brush piles and
unwanted vegetation shall be removed from the site, buried or
burned. Topsoil and other organics will be spread on the backfilled
surface to inhibit erosion and promote natural revegetation.

5. [PEAT AND T]Topsoil mine operations shall ensure a minimum of
[Two] four inches of suitable growing medium is left or replaced on
the site upon completion of the reclamation activity (unless
otherwise authorized).

6. Ponding may be used as a reclamation method as approved by the
planning commission.

The five-year reclamation plan shall describe the total acreage to be
reclaimed [EACH YEAR, A LIST OF EQUIPMENT (TYPE AND QUANTITY) TO BE
USED IN RECLAMATION, AND A TIME SCHEDULE OF RECLAMATION MEASURES]
relative to the total excavation plan.

21.29.070. Permit extension and revocation.

A

Conditional land use permittees must submit a request in writing for permit
extension every five years after the permit is issued. Requests for permit
extension must be made at least 30 days prior to permit expiration. Counter
permittees must submit any request for a 12-month extension at least 30
days prior to the expiration of the original 12-month permit period.

A permit extension certificate for a CLUP may be granted by the planning
director after 5 years, and after one year for a counter permit where no
modification to operations or conditions are proposed.

Permit extension may be denied if: (1) reclamation required by this chapter
and the original permit has not been performed; (2) the permittee is
otherwise in noncompliance with the original permit conditions; or (3) the
permittee has had a permit violation in the last two years and has not
fulfilled compliance requests.

A modification application shall be processed pursuant to KPB 21.29.030-
050 with public notice given as provided by KPB 21.25.060 when operators
request modification of their permit conditions based on changes in
operations set forth in the modification application.

There shall be no fee for permit extensions approved by the planning
director. The fee for a permit modification processed under KPB
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21.29.070(D) will be the same as an original permit application in the
amount listed in the most current Kenai Peninsula Borough Schedule of
Rates, Charges and Fees.

F. Failure to submit a request for extension will result in the expiration of the
permit. The borough may issue a permit termination document upon
expiration pursuant to KPB 21.29.080. Once a permit has expired, a new
permit application approval process is required in order to operate the
material site.

G. Permits may be revoked pursuant to KPB 21.50. 21.29.080. - Permit
termination.

When a permit expires, is revoked, or a permittee requests termination of
their permit, a review of permit conditions and site inspections will be
conducted by the planning department to ensure code compliance and verify
site reclamation prior to termination. When the planning director determines
that a site qualifies for termination, a termination document shall be issued
to the permittee.

21.29.090. Permit modifications.

If a permittee revises or intends to revise operations (at a time other than
permit extension) so that they are no longer consistent with the original application,
a permit modification is required. The planning director shall determine whether
the revision to operations requires a modification. Permit modification shall be
processed in the same manner as original permits.

21.29.100. Recordation.

All permits, permit extensions, modified permits, prior existing uses, and
terminations shall be recorded. Failure to record a material site document does not
affect the validity of the documents.

21.29.110. Violations.
A. Violations of this chapter shall be governed by KPB 21.50.

B. In addition to the remedies provided in KPB 21.50, the planning director
may require bonding in a form and amount adequate to protect the borough's
interests for an owner or operator who has been cited for three violations of
KPB 21.50, 21.25, and 21.29 within a three-year period. The violations need
not be committed at the same material site. Failure to provide requested
bonding may result in permit revocation proceedings.

21.29.120. Prior existing uses.
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Material sites are not held to the standards and conditions of a CLUP if a
prior existing use (PEU) determination was granted for the parcel in
accordance with KPB 21.29.120(B). To qualify as a PEU, a parcel’s use as
a material site must have commenced or have been operated after May 21,
1986, and prior to May 21, 1996, provided that the subject use continues in
the same location. In no event shall a prior existing use be expanded beyond
the smaller of the lot, block, or tract lines as they existed on May 21, 1996.
If a parcel is further subdivided after May 21, 1996, the pre-existing use
may not be expanded to any lot, tract, or parcel where extraction had not
occurred before or on February 16, 1999. If a parcel is subdivided where
extraction has already occurred, the prior existing use is considered
abandoned, and a CLUP must be obtained for each parcel intended for
further material site operations. The parcel owner may overcome this
presumption of abandonment by showing that the subdivision is not
inconsistent with material site operation. If a parcel subject to a prior
existing use is conveyed, the prior existing use survives the conveyance.

Owners of sites must have applied to be registered as a prior existing use
prior to January 1, 2001.

[ANY PRIOR EXISTING USE THAT HAS NOT OPERATED AS A MATERIAL SITE
BETWEEN MAY 21, 1996, AND MAY 21, 2011, IS CONSIDERED ABANDONED AND
MUST THEREAFTER COMPLY WITH THE PERMIT REQUIREMENTS OF THIS
CHAPTER. THE PLANNING DIRECTOR SHALL DETERMINE WHETHER A PRIOR
EXISTING USE HAS BEEN ABANDONED. AFTER GIVING NOTICE TO THE PARCEL
OWNER THAT A PEU IS CONSIDERED ABANDONED, A PARCEL OWNER MAY
PROTEST THE TERMINATION OF THE PEU BY FILING WRITTEN NOTICE WITH
THE PLANNING DIRECTOR ON A FORM PROVIDED BY THE PLANNING
DEPARTMENT. WHEN A PROTEST BY A PARCEL OWNER IS FILED, NOTICE AND
AN OPPORTUNITY TO MAKE WRITTEN COMMENTS REGARDING PRIOR EXISTING
USE STATUS SHALL BE ISSUED TO OWNERS OF PROPERTY WITHIN A ONE-HALF
MILE RADIUS OF THE PARCEL BOUNDARIES OF THE SITE. THE OWNER OF THE
PARCEL SUBJECT TO THE PRIOR EXISTING USE MAY SUBMIT WRITTEN
INFORMATION, AND THE PLANNING DIRECTOR MAY GATHER AND CONSIDER
ANY INFORMATION RELEVANT TO WHETHER A MATERIAL SITE HAS OPERATED.
THE PLANNING DIRECTOR MAY CONDUCT A HEARING IF HE OR SHE BELIEVES
IT WOULD ASSIST THE DECISION-MAKING PROCESS. THE PLANNING DIRECTOR
SHALL ISSUE A WRITTEN DETERMINATION WHICH SHALL BE DISTRIBUTED TO
ALL PERSONS MAKING WRITTEN COMMENTS. THE PLANNING DIRECTOR'S
DECISION REGARDING TERMINATION OF THE PRIOR EXISTING USE STATUS
MAY BE APPEALED TO THE PLANNING COMMISSION WITHIN 15 DAYS OF THE
DATE OF THE NOTICE OF DECISION.]

The owner of a material site that has been granted a PEU determination shall
provide proof of compliance with AS 27.19.030 — 050 concerning
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reclamation to the planning department no later than July 1, 2021. The proof
shall consist of an Alaska Department of Natural Resources (DNR)
approved reclamation plan and receipt for bonding or a letter of intent filed
with DNR.

1. The planning department may request proof of continued
compliance with AS 27.19.030 — 050 on an annual basis.

2. Pursuant to KPB 21.29.110 the enforcement process and remedies
set forth in KPB 21.50 shall govern if the proof that the statutory
requirements contained in AS 27.19.030-050 is not provided to the
planning department.

SECTION 3. That KPB 21.50.055 is hereby amended, as follows:

21.50.055. Fines.

A

Code Chapter &
Section

KPB 20.10.030(A)
KPB 20.10.030(B)
KPB 20.10.030(C)
KPB 21.05.040(C)
KPB 21.06.030(D)

KPB 21.06.040

KPB 21.06.045

KPB 21.06.050

Following are the fines for violations of this title. Each day a violation
occurs is a separate violation. Violations begin to accrue the date the
enforcement notice is issued and continue to the date the enforcement is
initially set for hearing. The fine for a violation may not be reduced by the
hearing officer to less than the equivalent of one day's fine for each type of
violation.

Violation Description [I):?rlllg
Offering land for sale without final plat approval $300.00
Filing/recording unapproved subdivision/plat $300.00
Violation of subdivision code or condition $300.00
Violation of variance conditions $300.00
Structure or activity prohibited by KPB 21.06 $300.00

Failure to obtain a Development Permit/Floodplain Management | $300.00

Failure to obtain a SMFDA Development Permit/Violation of

SMFDA permit conditions/Floodplain Management $300.00

Violation of permit conditions/Floodplain Management $300.00
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Failure to obtain staff permit/Violation of staff

KPB 21.18.071 permit/Anadromous Streams Habitat Protection $300.00
Failure to obtain limited commercial activity permit/Violation of
KPB 21.18.072 permit conditions/Anadromous Streams Habitat Protection $300.00
KPB 21 18.075 Prohibited use or structure/Angdromous Streams Habitat $300.00
Protection
Failure to obtain Conditional Use Permit/Violation of
KPB 21.18.081 Conditional Use Permit Condition/Anadromous Streams Habitat | $300.00
Protection
Failure to obtain prior existing use/structure permit/Violation of
KPB 21.18.090 i . . ) 300.00
permit conditions/Anadromous Streams Habitat Protection $
Violation of . "
KPB 21.18.135(C) iolation of emergency pgrmlt condl'tlons/anadromous stream $300.00
habitat protection
Failure to Obtain a Permit/Material Site/Correctional community
KPB 21.25.040 residential center/Concentrated Animal Feeding Operation $300.00
KPB 21 28.030 Violation of permit condltlons/C_:oncentrated Animal Feeding $300.00
Operations
KPB 21.29.020 Failure to Obtain a counter permit/Material Site Permits $300.00

Violation of Conditional Land Use Permit Conditions/Material
KPB 21.29.050 Site Permits $300.00
Also applies to KPB 21.26 material site permits

Violation of Reclamation Plan/Material Site Permits
KPB 21.29. ) . ) .
9.060 Also applies to KPB 21.26 material site permits $300.00

KPB 21.29 120 Failure to Provide Reclamation Plan and Proof of Bonding or $300.00
e Letter of Intent -

KPB 21.44.100 Violation of Pre-existing structures/Local Option Zoning $300.00

Prohibited expansion of nonconforming use/Local Option

KPB 21.44.110(D) Zoning

$300.00
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KPB 21.44.110(E)

KPB 21.44.110(G)

KPB 21.44.130(C)(D)

KPB 21.44.130(F)
KPB 21.44.135

KPB 21.44.160(A)(B)

KPB 21.44.160(C)

KPB 21.44.165(A)(B)

KPB 21.44.165(C)

KPB 21.44.170(A)(B)

KPB 21.44.170(C)

KPB 21.44.175(B)(C)
KPB 21.44.175(D)

KPB 21.44.180(A)(B)

KPB 21.44.180(C)

KPB 21.44.190(A)(B)

KPB 21.44.190(C)

Prohibited Change in Use/Local Option Zoning

Violation of Conditions on Nonconforming Use/Local Option
Zoning

Violation of Home Occupation Standards and Conditions/Local
Option Zoning

Disallowed Home Occupation/Local Option Zoning
Failure to file development notice
Prohibited use

Violation of Development Standards/Single Family
Zoning/Local Option Zoning

Prohibited use

Violation of Development Standards/Small Lot Residential
Zoning/Local Option Zoning

Prohibited use

Violation of Development Standards/Rural Residential
District/Local Option Zoning

Prohibited Use
Violation of Development Standards/Residential Waterfront
Prohibited Use

Violation of Development Standards/Multi-Family Residential
District/Local Option Zoning

Prohibited Use

Violation of Development Standards/Industrial District/Local
Option Zoning

$300.00

$300.00

$300.00

$300.00

$300.00

$300.00

$300.00

$300.00

$300.00

$300.00

$300.00

$300.00

$300.00

$300.00

$300.00

$300.00

$300.00
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Failure to maintain bear-resistant garbage cans/Local option

KPB 21.46.030(b) zone/Birch and Grove Ridge subdivisions Rural Residential $300.00
District

KPB 21.50.100(F) Removal of posted enforcement notice $300.00

KPB 21.50.100(G) Violation of enforcement notice $1,000.00

KPB 21.50.130(1) Violation of an enforcement order $1,000.00

SECTION 4. That this ordinance shall become effective upon its enactment.

ENACTED BY THE ASSEMBLY OF THE KENAI PENINSULA BOROUGH THIS * DAY
OF * 2019.

Kelly Cooper, Assembly President
ATTEST:

Johni Blankenship, MMC, Borough Clerk

Yes: Dunne, Johnson, Cooper
No: Bjorkman, Blakeley, Carpenter, Cox, Hibbert, Smalley
Absent: None
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Introduced by: Mayor, Johnson

Date: 12/07/21
Hearing: 01/18/22
Pospns e
Vote: 5 Yes, 3 No, 1 Absent
Date: 02/01/22
Action: Tabled
Vote: 9 Yes, 0 No, 0 Absent

KENAI PENINSULA BOROUGH
ORDINANCE 2021-41

AN ORDINANCE AMENDING KPB 21.29, KPB 21.25, AND KPB 21.50.055
REGARDING MATERIAL SITE PERMITS, APPLICATIONS, CONDITIONS, AND

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

PROCEDURES

Goal 2, Focus Area: Land Use and Changing Climate, Objective A of the 2019
Kenai Peninsula Borough Comprehensive Plan is to establish policies that better
guide land use to minimize land use conflicts, maintain property values, protect
natural systems and support individual land use freedoms; and

Goal 2, Focus Area: Land Use and Changing Climate, Objective A, Strategy 1 of
the 2019 Comprehensive Plan is to adopt limited development standards for
specific areas and uses to reduce potential off site impacts of development on
adjoining uses and the natural environment; and

Goal 2, Focus Area: Land Use and Changing Climate, Objective A, Strategy 2 of
the 2019 Comprehensive Plan is to update the Borough’s existing conditional use
regulations for gravel extraction and other uses to better address reoccurring land
use conflicts; and

Goal 2, Focus Area: Land Use and Changing Climate, Objective A, Strategy 2a of
the 2019 Comprehensive Plan is to clarify the broad purpose of the conditional use
process and clear parameters for allowable conditional uses that include reasonable,
project-specific conditions that reduce impacts on surrounding uses, and if/when a
conditional use permit can be denied and consider establishing conditions that
require larger setbacks, safety and visual screening, control on access routes,
control on hours of operation, and address environmental concerns; and

Goal 2, Focus Area: Land Use and Changing Climate, Objective A, Strategy 2d of
the 2019 Comprehensive Plan is to complete improvements to the rules guiding
gravel extraction, with the goal of providing an appropriate balance between
providing access to affordable materials for development and protecting quality of
life for borough residents; and
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WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

Goal 1 of the Mining and Minerals Processing section of the 1990 Kenai Peninsula
Borough Coastal Management Program is to provide opportunities to explore,
extract and process minerals, sand and gravel resources, while protecting
environmental quality and other resource users; and

an assembly subcommittee was formed in 2005 to review the material site code;
and

Ordinance 2006-01 (Substitute) codified as KPB 21.29 was adopted in 2006 after
consideration of the subcommittee’s report; and

the planning department has been administering Ordinance 2006-01 (Substitute),
codified as KPB 21.29 for 13 years; and

KPB 21.25.040 requires a permit for the commencement of certain land uses within
the rural district of the Kenai Peninsula Borough; and

the planning department has recognized that certain provisions of the material site
ordinance could be better clarified for the operators, public, and staff; and

the planning commission and planning department received comments expressing
concerns about dust, noise, safety, and aesthetics; and

approximately 253 registered prior existing use material sites and approximately 99
conditional land use permits for material sites have been granted since 1996;

the planning department receives numerous complaints regarding unreclaimed
parcels registered as nonconforming prior existing material sites which have not
been regulated by KPB; and

the assembly established a material site work group by adoption of Resolution
2018-004 (Substitute) to engage in a collaborative discussion involving the public
and industry to make recommendations regarding the material site code; and

assembly Resolution 2018-025 extended the deadline for the final report to be
submitted to the assembly, administration and planning commission to April 30,
2019; and

certain additional conditions placed on material site permits would facilitate a
reduction in the negative secondary impacts of material sites, e.g. dust, noise,
safety, and unsightliness of material sites; and

at its regularly scheduled meeting of November 12, 2019, the planning commission
recommended approval by unanimous consent;
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NOW, THEREFORE, BE IT ORDAINED BY THE ASSEMBLY OF THE KENAI
PENINSULA BOROUGH:

SECTION 1. That KPB 21.25.030 is hereby amended, as follows:

21.25.030. - Definitions.
Unless the context requires otherwise, the following definitions apply to CLUPs:

Abandon means to cease or discontinue a use without intent to resume, but
excluding short-term interruptions to use or activity during periods of remodeling,
maintaining, or otherwise improving or rearranging a facility or during normal
periods of vacation or seasonal closure. An "intent to resume" can be shown through
continuous operation of a portion of the facility, maintenance of utilities, or outside
proof of continuance, e.g., bills of lading or delivery records. Abandonment also
means the cessation of use, regardless of voluntariness, for a specified period of
time.

Animal feeding operation means a lot or facility (other than an aquatic
animal production facility) where animals (other than aquatic animals) have been,
are, or will be stabled or confined and fed or maintained for a total of 45 days or
more in any 12-month period.

a.  The same animals need not remain on the lot for 45 days or more;
rather, some animals are fed or maintained on the lot 45 days out of
any 12-month period, and

b.  Animals are "maintained" for purposes of this ordinance when they
are confined in an area where waste is generated and/or concentrated
or are watered, cleaned, groomed, or medicated in a confined area,
even if the confinement is temporary.

c. Two or more animal feeding operations under common ownership are
considered, for the purposes of these regulations, to be a single animal
feeding operation if they adjoin each other.

d.  Slaughterhouses are animal feeding operations.

Animal unit means a unit of measurement for any animal feeding operation
calculated by adding the following numbers: the number of slaughter and feeder
cattle multiplied by 1.0, plus the number of mature dairy cattle multiplied by 1.4,
plus the number of swine weighting [weighing] over 25 kilograms (approximately
55 pounds) multiplied by 0.4, plus the number of sheep multiplied by 0.1, plus the
number of horses multiplied by 2.0.
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Animal waste means animal excrement, animal carcasses, feed wasted,
process wastewaters or any other waste associated with the confinement of animals
from an animal feeding operation.

Animal waste management system means a combination of structures and
nonstructural practices serving an animal feeding operation that provides for the
collection, treatment, disposal, distribution, storage and land application of animal
waste.

Aquifer means a subsurface formation that contains sufficient water-
saturated permeable material to yield economical quantities of water to wells and
springs.

Aquifer-confining layer means that layer of relatively impermeable soil
below an aquifer, typically clay, which confines water.

Assisted living home means a residential facility that serves three or more
adults who are not related to the owner by blood or marriage, or that receives state
or federal payment for service of the number of adults served. The services and
activities may include, but are not limited to, housing and food services to its
residents, assistance with activities of daily living, and personal assistance, and that
complies with Alaska Statutes 47.32.0101 —47.60.900, as amended.

Child care facility means a place where child care is regularly provided for
children under the age of 12 for periods of time that are less than 24 hours in
duration and that is licensed pursuant to AS 47.35.005 et seq., excluding child care
homes and child care group homes, as currently written or hereafter amended.

Commercial means any provision of services, sale of goods, or use operated
for production of income whether or not income is derived, including sales, barter,
rental, or trade of goods and services.

Concentrated animal feeding operation (CAFO) means an animal feeding
operation confining at least: (1) 1,000 swine weighing at least approximately 55
pounds; (2) 1,000 slaughter and feeder cattle; (3) 700 mature dairy cattle; (4) 500
horses; (5) 10,000 sheep or lambs; (6) 55,000 turkeys; (7) 100,000 laying hens or
broilers (if the facility has continuous overflow watering); (8) 30,000 laying hens
or broilers (if the facility has a liquid manure system); (9) 5,000 ducks; (10) 1,000
animal units; or (11) a combination of the above resulting in at least 1,000 animal
units. Each individual parcel upon which a CAFO is located is a separate CAFO
unless they adjoin each other.

Conditioning or processing material means a value-added process
including batch plants, asphalt plants, screening, washing, and crushing by use of
machinery.
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Correctional community residential center (CCRC) means a community
residential center, other than a correctional institution, for the short-term or
temporary detention of prisoners in transition from a correctional institution,
performing restitution, or undergoing rehabilitation or recovery from a legal
infirmity. CCRCs may not be used for detention of prisoners who pose a threat or
danger to the public for violent or sexual misconduct without imprisonment or
physical confinement under guard or twenty-four-hour physical supervision. The
determination of whether a prisoner poses a threat or danger to the public for violent
or sexual misconduct without imprisonment or physical confinement under guard
or twenty-four-hour physical supervision shall be made by the commissioner of
corrections for state prisoners and the United States Attorney General, or the U.S.
Director of Bureau of Prisons for federal prisoners.

Correctional institution means a facility other than a correctional
community residential center providing for the imprisonment or physical
confinement or detention of prisoners under guard or twenty-four-hour physical
supervision, such as prisons, prison farms, jails, reformatories, penitentiaries,
houses of detention, detention centers, honor camps, and similar facilities.

Development plan means a plan created to describe a proposed development
on a specific building site excluding material sites under KPB 21.29.020.

Disturbed includes active excavation and all areas necessary to use a parcel
as a material site including but not limited to berms, stockpiles, and excavated areas
excluding all areas reclaimed for alternate post mining land uses.

[EXHAUSTED MEANS THAT ALL MATERIAL OF A COMMERCIAL QUALITY IN A
SAND, GRAVEL, OR MATERIAL SITE HAS BEEN REMOVED. |

Federal prisoners means offenders in the custody or control or under the
care or supervision of the United States Attorney General or the Bureau of Prisons.

Groundwater means, in the broadest sense, all subsurface water, more
commonly that part of the subsurface water in the saturated zone.

Haul route includes the roads used to haul materials from the permit area to
a roadway designated as collector, arterial or interstate by the Alaska Department
of Transportation & Public Facilities.

Liquid manure or liquid animal waste system means any animal waste
management system which uses water as the primary carrier of such waste into a
primary retention structure.

Multi-purpose senior center is a facility where persons 60 years of age or
older are provided with services and activities suited to their particular needs. The
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services and activities may include, but are not limited to, health examinations,
legal assistance, recreation programs, general social activities, telephone
reassurance programs, nutrition classes, meals at minimum cost, counseling,
protective services, programs for shut-ins and education programs, and that
complies with Alaska Statutes 47.60.010—47.60.090, as currently written or
hereafter amended.

Permit area includes all excavation, processing, buffer and haul route areas
of a CLUP or counter permit.

Person shall include any individual, firm, partnership, association,
corporation, cooperative, or state or local government.

Prisoner means:

a. aperson held under authority of state law in official detention as defined
in AS 11.81.900;

b. includes a juvenile committed to the custody of the Alaska Department
of Corrections Commissioner when the juvenile has been charged,
prosecuted, or convicted as an adult.

Private school is a school comprised of kindergarten through 12th grade, or
any combination of those grades, that does not receive direct state or federal
funding and that complies with either Alaska Statute 14.45.030 or 14.45.100—
14.45.130, as currently written or hereafter amended.

Public school is a school comprised of kindergarten through 12th grade, or
any combination of those grades, that is operated by the State of Alaska or any
political subdivision of the state.

Sand, gravel or material site means an area used for extracting, quarrying,
or conditioning gravel or substances from the ground that are not subject to permits
through the state location (mining claim) system (e.g., gold, silver, and other
metals), nor energy minerals including but not limited to coal, oil, and gas.

Seasonal high groundwater table means the highest level to which the
groundwater rises on an annual basis.

Senior housing project means senior housing as defined for purposes of
construction or operation in 15 Alaska Administrative Code 151.950(c), as
currently written or hereafter amended.

Stable condition means the rehabilitation, where feasible, of the physical
environment of the site to a condition that allows for the reestablishment of
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SECTION 2.

renewable resources on the site within a reasonable period of time by natural
processes.

Surface water means water on the earth's surface exposed to the atmosphere
such as rivers, lakes, and creeks.

Topsoil means material suitable for vegetative growth.

Vicinity means the same as the area of notification.

Waterbody means any lake, pond, stream, riparian wetland, or groundwater
into which storm_water runoff is directed.

Water source means a well, spring or other similar source that provides
water for human consumptive use.

That KPB 21.29 is hereby amended, as follows:
CHAPTER 21.29. MATERIAL SITE PERMITS
21.29.010. Material extraction exempt from obtaining a permit.

A. Material extraction which disturbs an area of less than one acre that is not
in a mapped flood plain or subject to 21.29.010(B), does not enter the water
table, and does not cross property boundaries, does not require a permit.
There will be no excavation within 20 feet of a right-of-way or within ten
feet of a lot line.

B. Material extraction taking place on dewatered bars within the confines of
the Snow River and the streams within the Seward-Bear Creek Flood
Service Area does not require a permit, however, operators subject to this
exemption shall provide the planning department with the information
required by KPB 21.29.030(A)(1), (2), (6), (7) and a current flood plain
development permit prior to beginning operations.

C. A prior existing use under KPB 21.29.120 does not require a material
extraction permit, but a floodplain development permit is required for all
activities within any mapped special flood hazard area.

©

Material extraction incidental to site development does not require a permit
when an approved site development plan is on file with the planning
department. Site development plans are approved by the planning director
and are valid for one year. The site development plan may be renewed on
an annual basis subject to the planning director’s approval.
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21.29.020. Material extraction and activities requiring a permit.

A.

Counter permit. A counter permit is required for material extraction which
disturbs no more than 2.5 cumulative acres and does not enter the water
table. Counter permits are approved by the planning director, and are not
subject to the notice requirements or planning commission approval of KPB
21.25.060. A counter permit is valid for a period of 12 months, with a
possible 12-month extension.

Conditional land use permit. A conditional land use permit (CLUP) is
required for material extraction which disturbs more than 2.5 cumulative
acres, or material extraction of any size that enters the water table. A CLUP
is required for materials processing. A CLUP is valid for a period of five
years. The provisions of KPB Chapter 21.25 are applicable to material site
CLUPS and the provisions of KPB 21.25 and 21.29 are read in harmony. If
there is a conflict between the provisions of KPB 21.25 and 21.29, the
provisions of KPB 21.29 are controlling.

21.29.030. Application procedure.

A.

In order to obtain a counter permit or CLUP, an applicant shall first
complete and submit to the borough planning department a permit
application, along with the fee listed in the most current Kenai Peninsula
Borough Schedule of Rates, Charges and Fees. The planning director may
determine that certain contiguous parcels are eligible for a single permit.
The application shall include the following items:

1. Legal description of the parcel, KPB tax parcel ID number, and
identification of whether the permit is for the entire parcel, or a
specific location within a parcel;

2. Expected life span of the material site;

3. A buffer plan consistent with KPB 21.29.050(A)(2);

4. Reclamation plan consistent with KPB 21.29.060;

5. The depth of excavation,;
6. Type of material to be extracted and type of equipment to be used;
7. Any voluntary permit conditions the applicant proposes. Failure to

include a proposed voluntary permit condition in the application
does not preclude the applicant from proposing or agreeing to
voluntary permit conditions at a later time;
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Surface water protection measures, if any, for adjacent properties

designed by a civil engineer, including the use of diversion channels,

interception ditches, on-site collection ditches, sediment ponds and

traps, and silt fence:

A site plan and field verification prepared by a professional surveyor
licensed and registered in the State of Alaska, including the
following information:

[L.

Location of excavation, and, if the site is to be developed in
phases, the life span and expected reclamation date for each
phase;

Proposed buffers consistent with KPB 21.29.050(A)(2), or
alternate buffer plan;

Identification of all encumbrances, including, but not limited
to easements;

Points of ingress and egress. Driveway permits must be
acquired from either the state or borough as appropriate prior
to the issuance of the material site permit;

Anticipated haul routes;

Location and [DEPTH] elevation of test holes, and depth of
groundwater, if encountered between May and December.
At least one test hole per ten acres of excavated area is
required to be dug. The test holes shall be at least four feet
below the proposed depth of excavation;

Location of wells of adjacent property owners within 300
feet of the proposed parcel boundary;

Location of any water body on the parcel, including the
location of any riparian wetland as determined by
["WETLAND MAPPING AND CLASSIFICATION OF THE KENAI
LOWLAND, ALASKA" MAPS CREATED BY THE KENAI
WATERSHED FORUM] best available data;

SURFACE WATER PROTECTION MEASURES FOR ADJACENT
PROPERTIES, INCLUDING THE USE OF DIVERSION CHANNELS,
INTERCEPTION DITCHES, ON-SITE COLLECTION DITCHES,
SEDIMENT PONDS AND TRAPS, AND SILT FENCE; PROVIDE
DESIGNS FOR SUBSTANTIAL STRUCTURES; INDICATE WHICH
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STRUCTURES WILL REMAIN AS PERMANENT FEATURES AT THE
CONCLUSION OF OPERATIONS, IF ANY;]

[7]i.  Location of any processing areas on parcel, if applicable;

[K]j. North arrow;

[L]k. The scale to which the site plan is drawn;

[M]l. Preparer's name, date and seal;

[N]m. Field verification shall include staking the boundary of the
parcel at sequentially visible intervals. The planning director

may grant an exemption in writing to the staking
requirements if the parcel boundaries are obvious or staking

is unnecessary.

In order to aid the planning commission or planning director's decision-
making process, the planning director shall provide vicinity, aerial, land use,
and ownership maps for each application and may include additional
information.

21.29.040. Standards for sand, gravel or material sites.

A.

These material site regulations are intended to protect against aquifer
disturbance, road damage, physical damage to adjacent properties, dust,
noise, and visual impacts. Only the conditions set forth in KPB 21.29.050
may be imposed to meet these standards:

1.

[~

8.

Protects against the lowering of water sources serving other
properties;

Protects against physical damage to [OTHER] adjacent properties;

[MINIMIZES] Protects against off-site movement of dust;

[MINIMIZES] Protects against noise disturbance to other properties;

[ MINIMIZES] Protects against visual impacts of the material site; [AND]
Provides for alternate post-mining land uses|.];

Protects Receiving Waters against adverse effects to fish and wildlife
habitat;

Protects against traffic impacts: and
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9. Provides consistency with the objectives of the Kenai Peninsula
Borough Comprehensive Plan and other applicable planning
documents.

21.29.050. Permit conditions.

A. The following mandatory conditions apply to counter permits and CLUPs
issued for sand, gravel or material sites:

1. [PARCEL]Permit boundaries. [ALL BOUNDARIES OF THE SUBJECT
PARCEL] The buffers and any easements or right-of-way abutting the
proposed permit area shall be staked at sequentially visible intervals
where parcel boundaries are within 300 feet of the excavation
perimeter. Field verification and staking will require the services of a
professional land surveyor. Stakes shall be in place [AT TIME OF
APPLICATION] prior to issuance of the permit.

[2. BUFFER ZONE. A BUFFER ZONE SHALL BE MAINTAINED AROUND THE
EXCAVATION PERIMETER OR PARCEL BOUNDARIES. WHERE AN
EASEMENT EXISTS, A BUFFER SHALL NOT OVERLAP THE EASEMENT,
UNLESS OTHERWISE CONDITIONED BY THE PLANNING DIRECTOR OR

PLANNING COMMISSION.
A. THE BUFFER ZONE SHALL PROVIDE AND RETAIN A BASIC BUFFER
OF:

I. 50 FEET OF UNDISTURBED NATURAL VEGETATION, OR

II. A MINIMUM SIX-FOOT EARTHEN BERM WITH AT LEAST A
2:1 SLOPE, OR

III. A MINIMUM SIX-FOOT FENCE.

B. A 2:1 SLOPE SHALL BE MAINTAINED BETWEEN THE BUFFER
ZONE AND EXCAVATION FLOOR ON ALL INACTIVE SITE WALLS.
MATERIAL FROM THE AREA DESIGNATED FOR THE 2:1 SLOPE
MAY BE REMOVED IF SUITABLE, STABILIZING MATERIAL IS
REPLACED WITHIN 30 DAYS FROM THE TIME OF REMOVAL.

C. THE PLANNING COMMISSION OR PLANNING DIRECTOR SHALL
DESIGNATE ONE OR A COMBINATION OF THE ABOVE AS IT DEEMS
APPROPRIATE. THE VEGETATION AND FENCE SHALL BE OF
SUFFICIENT HEIGHT AND DENSITY TO PROVIDE VISUAL AND
NOISE SCREENING OF THE PROPOSED USE AS DEEMED
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[t

APPROPRIATE BY THE PLANNING COMMISSION OR PLANNING
DIRECTOR.

BUFFERS SHALL NOT CAUSE SURFACE WATER DIVERSION WHICH
NEGATIVELY IMPACTS ADJACENT PROPERTIES OR WATER
BODIES. SPECIFIC FINDINGS ARE REQUIRED TO ALTER THE
BUFFER REQUIREMENTS OF KPB 21.29.050(A)(2)(A) IN ORDER
TO MINIMIZE NEGATIVE IMPACTS FROM SURFACE WATER
DIVERSION. FOR PURPOSES OF THIS SECTION, SURFACE WATER
DIVERSION IS DEFINED AS EROSION, FLOODING, DEHYDRATION
OR DRAINING, OR CHANNELING. NOT ALL SURFACE WATER
DIVERSION RESULTS IN A NEGATIVE IMPACT.

AT ITS DISCRETION, THE PLANNING COMMISSION MAY WAIVE
BUFFER REQUIREMENTS WHERE THE TOPOGRAPHY OF THE
PROPERTY OR THE PLACEMENT OF NATURAL BARRIERS MAKES
SCREENING NOT FEASIBLE OR NOT NECESSARY. BUFFER
REQUIREMENTS SHALL BE MADE IN CONSIDERATION OF AND IN
ACCORDANCE WITH EXISTING USES OF ADJACENT PROPERTY AT
THE TIME OF APPROVAL OF THE PERMIT. THERE IS NO
REQUIREMENT TO BUFFER THE MATERIAL SITE FROM USES
WHICH COMMENCE AFTER THE APPROVAL OF THE PERMIT. ]

Buffer Area. Material sites shall maintain buffer areas in accord with

this section.

a.

s

|©

|~

A buffer area of a maximum of 100 feet shall be established
between the area of excavation and the parcel boundaries. The
buffer area may include one or more of the following:
undisturbed natural vegetation, a minimum six-foot fence, a
minimum six-foot earthen berm with at least a 2/1 slope or a
combination thereof.

A 2:1 slope shall be maintained between the buffer zone and
excavation floor on all inactive site walls. Material from the
area designated for the 2:1 slope may be removed if suitable,
stabilizing material is replaced within 30 days from the time
of removal.

Where an easement exists, a buffer shall not overlap the
easement, unless otherwise conditioned by the planning
commission or planning director, as applicable.

The vegetation and fence shall be of sufficient height and
density to provide visual and noise screening of the proposed
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use as deemed appropriate by the planning commission or the
planning director.

The buffer areca may be reduced where the planning
commission or planning director, as applicable, has approved
an alternate buffer plan. The alternate buffer plan must consist
of natural undisturbed vegetation, a minimum six-foot berm,
or a minimum six-foot fence or a combination thereof; unless
the permittee proposes another solution approved by the
planning commission or planning director, as applicable, to
meet this condition.

|©@

The buffer requirements may be waived by the planning
commission or planning director, as applicable, where the
topography of the property or the placement of natural barriers
makes screening not feasible or unnecessary.

|!"7

g There is no requirement to buffer a material site from uses that
commence after approval of the permit.

=

When a buffer area has been denuded prior to review of the
application by the planning commission or planning director
revegetation may be required.

3. Processing. In the case of a CLUP, any equipment which conditions
or processes material must be operated at least 300 feet from the parcel
boundaries. At its discretion, the planning commission may waive the
300-foot processing distance requirement, or allow a lesser distance
in consideration of and in accordance with existing uses of [OF
ADJACENT PROPERTY AT THE TIME] the properties in the
vicinity at the time of approval of the permit.

4.  Water source separation.

a. All permits shall be issued with a condition which prohibits
any material extraction within 100 horizontal feet of any water
source existing prior to original permit issuance.

b. All counter permits shall be issued with a condition which
requires that a four-foot vertical separation [FROM]between
extraction operations and the seasonal high water table be
maintained.

c. All CLUPS shall be issued with a condition which requires
that a [TWO] four-foot vertical separation [FROM]between
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extraction operations and the seasonal high water table be
maintained.

d. There shall be no dewatering either by pumping, ditching or
some other form of draining unless an exemption is granted by
the planning commission. The exemption for dewatering may
be granted if the operator provides a statement under seal and
supporting data from a duly licensed and qualified impartial
civil engineer, that the dewatering will not lower any of the
surrounding property's water systems and the contractor posts
a bond for liability for potential accrued damages.

5. Excavation in the water table. Excavation in the water table greater
than 300 horizontal feet of a water source may be permitted with the
approval of the planning commission based on the following:

a. Certification by a qualified independent civil engineer or
professional hydrogeologist that the excavation plan will not
negatively impact the quantity of an aquifer serving existing
water sources.

b. The installation of a minimum of three water monitoring tubes
or well casings as recommended by a qualified independent
civil engineer or professional hydrogeologist adequate to
determine flow direction, flow rate, and water elevation.

C. Groundwater elevation, flow direction, and flow rate for the
subject parcel, measured in three-month intervals by a
qualified independent civil engineer or professional
hydrogeologist, for at least one year prior to application.
Monitoring tubes or wells must be kept in place, and
measurements taken, for the duration of any excavation in the
water table.

d. Operations shall not breach an aquifer-confining layer.
6.  Waterbodies.

a. An undisturbed buffer shall be left and no earth material
extraction activities shall take place within [100] 200 linear
feet from excavation limits and the ordinary high water level
of surface water bodies such as a lake, river, stream, [OR OTHER
WATER BODY, INCLUDING] riparian wetlands and mapped
floodplains as defined in KPB 21.06. This regulation shall not
apply to man-made waterbodies being constructed during the
course of the materials extraction activities. In order to prevent
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discharge, diversion, or capture of surface water, an additional
setback from lakes, rivers, anadromous streams, and riparian
wetlands may be required.

b. Counter permits and CLUPS may contain additional
conditions addressing surface water diversion.

7. Fuel storage. Fuel storage for containers larger than 50 gallons shall
be contained in impermeable berms and basins capable of retaining
110 percent of storage capacity to minimize the potential for
uncontained spills or leaks. Fuel storage containers 50 gallons or
smaller shall not be placed directly on the ground, but shall be stored
on a stable impermeable surface.

8. Roads. Operations shall be conducted in a manner so as not to damage
borough roads as required by KPB 14.40.175 and will be subject to
the remedies set forth in KPB 14.40 for violation of this condition.

9.  Subdivision. Any further subdivision or return to acreage of a parcel
subject to a conditional land use or counter permit requires the
permittee to amend their permit. The planning director may issue a
written exemption from the amendment requirement if it is determined
that the subdivision is consistent with the use of the parcel as a
material site and all original permit conditions can be met.

10.  Dust control. Dust suppression is required on haul roads within the
boundaries of the material site by application of water or calcium
chloride.

11. Hours of operation. [ROCK CRUSHING EQUIPMENT SHALL NOT BE
OPERATED BETWEEN 10:00 P.M. AND 6:00 A.M.]

a. Processing equipment shall not be operated between 7:00 p.m.
and 6:00 a.m.
b. The planning commission may grant exceptions to increase the

hours of operation and processing based on surrounding land
uses, topography, screening the material site from properties
in the vicinity and conditions placed on the permit by the
planning commission to mitigate the noise, dust and visual
impacts caused by the material site.
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12.  Reclamation.

a. Reclamation shall be consistent with the reclamation plan
approved by the planning commission or planning director as
appropriate in accord with KPB 21.29.060.

b. [AS A CONDITION OF ISSUING THE PERMIT, THE APPLICANT
SHALL SUBMIT A RECLAMATION PLAN AND POST A BOND TO
COVER THE ANTICIPATED RECLAMATION COSTS IN AN AMOUNT
TO BE DETERMINED BY THE PLANNING DIRECTOR. THIS
BONDING REQUIREMENT SHALL NOT APPLY TO SAND, GRAVEL
OR MATERIAL SITES FOR WHICH AN EXEMPTION FROM STATE
BOND REQUIREMENTS FOR SMALL OPERATIONS IS APPLICABLE
PURSUANT TO AS 27.19.050.] The applicant shall operate the
material site consistent with the approved reclamation plan
and provide bonding pursuant to 21.29.060(B). This bonding
requirement shall not apply to sand, gravel or material sites for
which an exemption from state bond requirements for small
operations is applicable pursuant to AS 27.19.050.

13.  Other permits. Permittee is responsible for complying with all other
federal, state and local laws applicable to the material site operation,
and abiding by related permits. These laws and permits include, but
are not limited to, the borough's flood plain, coastal zone, and habitat
protection regulations, those state laws applicable to material sites
individually, reclamation, storm water pollution and other applicable
Environmental Protection Agency (EPA) regulations, clean water act
and any other U.S. Army Corp of Engineer permits, any EPA air
quality regulations, EPA and ADEC air and water quality regulations,
EPA hazardous material regulations, U.S. Dept. of Labor Mine Safety
and Health Administration (MSHA) regulations (including but not
limited to noise and safety standards), and Federal Bureau of Alcohol,
Tobacco and Firearm regulations regarding using and storing
explosives. Any violation of these regulations or permits reported to
or observed by borough personnel will be forwarded to the appropriate
agency for enforcement.

14. [VOLUNTARY] Volunteered permit conditions. Conditions may be
included in the permit upon agreement of the permittee and approval
of the planning commission for CLUPs or the planning director for
counter permits. Such conditions must be consistent with the
standards set forth in KPB 21.29.040(A). Planning commission
approval of such conditions shall be contingent upon a finding that the
conditions will be in the best interest of the borough and the
surrounding property owners. [VOLUNTARY] Volunteered permit
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conditions apply to the subject parcel and operation, regardless of a
change in ownership. A change in [VOLUNTARY] volunteered permit
conditions may be proposed [AT] by permit [RENEWAL OR
AMENDMENT] modification.

15. Signage. For permitted parcels on which the permittee does not intend
to begin operations for at least 12 months after being granted a
conditional land use permit, the permittee shall post notice of intent
on parcel corners or access, whichever is more visible. Sign
dimensions shall be no more than 15" by 15" and must contain the
following information: the phrase "Permitted Material Site" along
with the permittee's business name and a contact phone number.

16. Appeal. No clearing of vegetation shall occur within the 100-foot
maximum buffer area from the permit boundary nor shall the permit
be issued or operable until the deadline for the appeal, pursuant to
KPB 21.20, has expired.

17.  Sound level.

a. No sound resulting from the materials extraction activities
shall create a sound level, when measured at or within the
property boundary of the adjacent land, that exceeds 75 dB(A).

b. For any sound that is of short duration between the hours of 7
a.m. and 7 p.m. the levels may be increased by:

1. Five dB(A) for a total of 15 minutes in any one hour; or

i. Ten dB(A) for a total of five minutes in any hour; or

ii.  Fifteen db(A) for a total of one and one-half minutes in
any one-hour period.

C. At its discretion, the planning commission or planning
director, as applicable, may reduce or waive the sound level
requirements on any or all property boundaries. Sound level
requirements shall be made in consideration of and in
accordance with existing uses of the properties in the vicinity
at the time of approval of the permit.

d. Mandatory condition KPB 21.29.050(A)(17) shall expire 365
days from adoption of KPB 21.29.050(A)(17) unless extended
or modified by the assembly.
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18. Reverse signal alarms. Reverse signal alarms, used at the material site
on loaders, excavators, and other earthmoving equipment shall be
more technically advanced devices; such as, a multi-frequency “white
noise” alarms rather than the common, single (high-pitch) tone alarms.
At its discretion, the planning commission or planning director, as
applicable, may waive this requirement or a portion of this
requirement. The waiver of this requirement shall be made in
consideration of and in accordance with existing uses of the properties
in the vicinity at the time of approval of the permit.

19. Ingress and egress. The planning commission or planning director
may determine the points of ingress and egress for the material site.
The permittee is not required to construct haul routes outside the
parcel boundaries of the material site. Driveway authorization must be
acquired, from either the state through an “Approval to Construct” or
a borough road service area as appropriate, prior to issuance of a
material site permit when accessing a public right-of-way.

20. Dust suppression. Dust suppression shall be required when natural
precipitation is not adequate to suppress the dust generated by the
material site traffic on haul routes. Based on surrounding land uses
the planning commission or planning director, as applicable, may
waive or reduce the requirement for dust suppression on haul routes.

21. Surface water protection. Use of surface water protection measures
as specified in KPB 21.29.030(A)(8) must be approved by a licensed

civil engineer.

22. Groundwater elevation. All material sites must maintain one
monitoring tube per ten acres of excavated area four feet below the
proposed excavation.

23. Setback. Material site excavation areas shall be 250-feet from the
property boundaries of any local option zoning district, existing public
school ground, private school ground, college campus, child care
facility, multi-purpose senior center, assisted living home, and
licensed health care facility. If overlapping, the buffer areas of the
excavation shall be included in the 250-foot setback.

21.29.055. Decision.

The planning commission or planning director, as applicable, shall approve permit
applications meeting the mandatory conditions or shall disapprove permit
applications that do not meet the mandatory conditions. The decision shall include
written findings supporting the decision, and when applicable, there shall be written
findings supporting any site-specific alterations to the mandatory condition as
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specifically allowed by KPB 21.29.050(A)(2)(a), (2)(c). (2)(d), (2)(e). 2)(g). (3).
(4)(d), (5), (11)(b), (12), (14), (17)(c), (18), (19), and (20) and as allowed for the
KPB 21.29.060 reclamation plan.

21.29.060. Reclamation plan.

A. All material site permit applications require an overall reclamation plan
along with a five-year reclamation plan. A site plan for reclamation shall
be required including a scaled drawing with finished contours. A five-year
reclamation plan must be submitted with a permit extension request.

B. The applicant shall revegetate with a non-invasive plant species and reclaim
all disturbed land [UPON EXHAUSTING THE MATERIAL ON-SITE, OR WITHIN A
PRE-DETERMINED TIME PERIOD FOR LONG-TERM ACTIVITIES, SO AS TO LEAVE
THE LAND IN A STABLE CONDITION. RECLAMATION MUST OCCUR FOR ALL
EXHAUSTED AREAS OF THE SITE EXCEEDING FIVE ACRES BEFORE A FIVE-YEAR
RENEWAL PERMIT IS ISSUED, UNLESS OTHERWISE REQUIRED BY THE
PLANNING COMMISSION. IF THE MATERIAL SITE IS ONE ACRE OR LESS IN SIZE
AND HAS BEEN GRANTED A CLUP DUE TO EXCAVATION IN THE WATER TABLE,
RECLAMATION MUST BE PERFORMED AS SPECIFIED BY THE PLANNING
COMMISSION OR PLANNING DIRECTOR IN THE CONDITIONAL USE OR COUNTER
PERMIT] within the time period approved with the reclamation plan so as to
leave the land in a stable condition. Bonding shall be required at $2.000.00
per acre for all acreage included in the current five-year reclamation plan.
In the alternative, the planning director may accept a civil engineer’s
estimate for determining the amount of bonding. If the applicant is bonded
with the state, the borough’s bonding requirement is waived. Compliance
with reclamation plans shall be enforced under KPB 21.50.

C. The following measures must be considered in the [PREPARING]
preparation, approval and [IMPLEMENTING] implementation of the
reclamation plan, although not all will be applicable to every reclamation
plan.

1. Topsoil that is not promptly redistributed to an area being reclaimed
will be separated and stockpiled for future use. [THIS MATERIAL
WILL BE PROTECTED FROM EROSION AND CONTAMINATION BY ACIDIC
OR TOXIC MATERIALS AND PRESERVED IN A CONDITION SUITABLE FOR
LATER USE.]

2. The area will be backfilled, graded and recontoured using strippings,
overburden, and topsoil [TO A CONDITION THAT ALLOWS FOR THE
REESTABLISHMENT OF RENEWABLE RESOURCES ON THE SITE WITHIN
A REASONABLE PERIOD OF TIME. IT WILL BE STABILIZED TO A
CONDITION THAT WILL ALLOW SUFFICIENT MOISTURE FOR
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REVEGETATION] so that it will be stabilized to a condition that will
allow for the revegetation as required by KPB 21.29.060(B).

3. [ SUFFICIENT QUANTITIES OF STOCKPILED OR IMPORTED TOPSOIL WILL
BE SPREAD OVER THE RECLAIMED AREA TO A DEPTH OF FOUR INCHES
TO PROMOTE NATURAL PLANT GROWTH THAT CAN REASONABLY BE
EXPECTED TO REVEGETATE THE AREA WITHIN FIVE YEARS. THE
APPLICANT MAY USE THE EXISTING NATURAL ORGANIC BLANKET
REPRESENTATIVE OF THE PROJECT AREA IF THE SOIL IS FOUND TO
HAVE AN ORGANIC CONTENT OF 5% OR MORE AND MEETS THE
SPECIFICATION OF CLASS B TOPSOIL REQUIREMENTS AS SET BY
ALASKA TEST METHOD (ATM) T-6.] The [MATERIAL] topsoil used
for reclamation shall be reasonably free from roots, clods, sticks,
and branches greater than 3 inches in diameter. Areas having slopes
greater than 2:1 require special consideration and design for
stabilization by a licensed engineer.

4. Exploration trenches or pits will be backfilled. Brush piles and
unwanted vegetation shall be removed from the site, buried or
burned. Topsoil and other organics will be spread on the backfilled
surface to inhibit erosion and promote natural revegetation.

5. [PEAT AND T]Topsoil mine operations shall ensure a minimum of
[TWO] four inches of suitable growing medium is left or replaced on
the site upon completion of the reclamation activity (unless
otherwise authorized).

6. Ponding may be used as a reclamation method as approved by the
planning commission.

The five-year reclamation plan shall describe the total acreage to be
reclaimed [EACH YEAR, A LIST OF EQUIPMENT (TYPE AND QUANTITY) TO BE
USED IN RECLAMATION, AND A TIME SCHEDULE OF RECLAMATION MEASURES ]|
relative to the total excavation plan.

21.29.070. Permit extension and revocation.

A.

Conditional land use permittees must submit a request in writing for permit
extension every five years after the permit is issued. Requests for permit
extension must be made at least 30 days prior to permit expiration. Counter
permittees must submit any request for a 12-month extension at least 30
days prior to the expiration of the original 12-month permit period.

A permit extension certificate for a CLUP may be granted by the planning
director after 5 years, and after one year for a counter permit where no
modification to operations or conditions are proposed.
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C. Permit extension may be denied if: (1) reclamation required by this chapter
and the original permit has not been performed; (2) the permittee is
otherwise in noncompliance with the original permit conditions; or (3) the
permittee has had a permit violation in the last two years and has not
fulfilled compliance requests.

D. A modification application shall be processed pursuant to KPB 21.29.030-
050 with public notice given as provided by KPB 21.25.060 when operators
request modification of their permit conditions based on changes in
operations set forth in the modification application.

E. There shall be no fee for permit extensions approved by the planning
director. The fee for a permit modification processed under KPB
21.29.070(D) will be the same as an original permit application in the
amount listed in the most current Kenai Peninsula Borough Schedule of
Rates, Charges and Fees.

F. Failure to submit a request for extension will result in the expiration of the
permit. The borough may issue a permit termination document upon
expiration pursuant to KPB 21.29.080. Once a permit has expired, a new
permit application approval process is required in order to operate the
material site.

G. Permits may be revoked pursuant to KPB 21.50. 21.29.080. - Permit
termination.

When a permit expires, is revoked, or a permittee requests termination of
their permit, a review of permit conditions and site inspections will be
conducted by the planning department to ensure code compliance and verify
site reclamation prior to termination. When the planning director determines
that a site qualifies for termination, a termination document shall be issued
to the permittee.

21.29.090. Permit modifications.

If a permittee revises or intends to revise operations (at a time other than
permit extension) so that they are no longer consistent with the original application,
a permit modification is required. The planning director shall determine whether
the revision to operations requires a modification. Permit modification shall be
processed in the same manner as original permits.
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21.29.100. Recordation.

All permits, permit extensions, modified permits, prior existing uses, and

terminations shall be recorded. Failure to record a material site document does not
affect the validity of the documents.

21.29.110. Violations.

A.

B.

Violations of this chapter shall be governed by KPB 21.50.

In addition to the remedies provided in KPB 21.50, the planning director
may require bonding in a form and amount adequate to protect the borough's
interests for an owner or operator who has been cited for three violations of
KPB 21.50,21.25, and 21.29 within a three-year period. The violations need
not be committed at the same material site. Failure to provide requested
bonding may result in permit revocation proceedings.

21.29.120. Prior existing uses.

A.

Material sites are not held to the standards and conditions of a CLUP if a
prior existing use (PEU) determination was granted for the parcel in
accordance with KPB 21.29.120(B). To qualify as a PEU, a parcel's use as
a material site must have commenced or have been operated after May 21,
1986, and prior to May 21, 1996, provided that the subject use continues in
the same location. In no event shall a prior existing use be expanded beyond
the smaller of the lot, block, or tract lines as they existed on May 21, 1996.
If a parcel is further subdivided after May 21, 1996, the pre-existing use
may not be expanded to any lot, tract, or parcel where extraction had not
occurred before or on February 16, 1999. If a parcel is subdivided where
extraction has already occurred, the prior existing use is considered
abandoned, and a CLUP must be obtained for each parcel intended for
further material site operations. The parcel owner may overcome this
presumption of abandonment by showing that the subdivision is not
inconsistent with material site operation. If a parcel subject to a prior
existing use is conveyed, the prior existing use survives the conveyance.

Owners of sites must have applied to be registered as a prior existing use
prior to January 1, 2001.

[ANY PRIOR EXISTING USE THAT HAS NOT OPERATED AS A MATERIAL SITE
BETWEEN MAY 21, 1996, AND MAY 21, 2011, IS CONSIDERED ABANDONED AND
MUST THEREAFTER COMPLY WITH THE PERMIT REQUIREMENTS OF THIS
CHAPTER. THE PLANNING DIRECTOR SHALL DETERMINE WHETHER A PRIOR
EXISTING USE HAS BEEN ABANDONED. AFTER GIVING NOTICE TO THE PARCEL
OWNER THAT A PEU IS CONSIDERED ABANDONED, A PARCEL OWNER MAY
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PROTEST THE TERMINATION OF THE PEU BY FILING WRITTEN NOTICE WITH
THE PLANNING DIRECTOR ON A FORM PROVIDED BY THE PLANNING
DEPARTMENT. WHEN A PROTEST BY A PARCEL OWNER IS FILED, NOTICE AND
AN OPPORTUNITY TO MAKE WRITTEN COMMENTS REGARDING PRIOR EXISTING
USE STATUS SHALL BE ISSUED TO OWNERS OF PROPERTY WITHIN A ONE-HALF
MILE RADIUS OF THE PARCEL BOUNDARIES OF THE SITE. THE OWNER OF THE
PARCEL SUBJECT TO THE PRIOR EXISTING USE MAY SUBMIT WRITTEN
INFORMATION, AND THE PLANNING DIRECTOR MAY GATHER AND CONSIDER
ANY INFORMATION RELEVANT TO WHETHER A MATERIAL SITE HAS OPERATED.
THE PLANNING DIRECTOR MAY CONDUCT A HEARING IF HE OR SHE BELIEVES
IT WOULD ASSIST THE DECISION-MAKING PROCESS. THE PLANNING DIRECTOR
SHALL ISSUE A WRITTEN DETERMINATION WHICH SHALL BE DISTRIBUTED TO
ALL PERSONS MAKING WRITTEN COMMENTS. THE PLANNING DIRECTOR'S
DECISION REGARDING TERMINATION OF THE PRIOR EXISTING USE STATUS
MAY BE APPEALED TO THE PLANNING COMMISSION WITHIN 15 DAYS OF THE
DATE OF THE NOTICE OF DECISION. ]

The owner of a material site that has been granted a PEU determination shall
provide proof of compliance with AS 27.19.030 — 050 concerning
reclamation to the planning department no later than July 1, 2022. The proof
shall consist of an Alaska Department of Natural Resources (DNR)
approved reclamation plan and receipt for bonding or a letter of intent filed
with DNR.

1. The planning department may request proof of continued
compliance with AS 27.19.030 — 050 on an annual basis.

[t

Pursuant to KPB 21.29.110 the enforcement process and remedies
set forth in KPB 21.50 shall govern if the proof that the statutory
requirements contained in AS 27.19.030-050 is not provided to the
planning department.

SECTION 3. That KPB 21.50.055 is hereby amended, as follows:
21.50.055. Fines.

A. Following are the fines for violations of this title. Each day a violation
occurs is a separate violation. Violations begin to accrue the date the
enforcement notice is issued and continue to the date the enforcement is
initially set for hearing. The fine for a violation may not be reduced by the
hearing officer to less than the equivalent of one day's fine for each type of
violation.
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CODE CHAPTER &
SECTION

KPB 20.10.030(A)

KPB 20.10.030(B)

KPB 20.10.030(C)

KPB 21.05.040(C)

KPB 21.06.030(D)

KPB 21.06.040

KPB 21.06.045

KPB 21.06.050

KPB 21.18.071

KPB 21.18.072

KPB 21.18.075

KPB 21.18.081

KPB 21.18.090

KPB 21.18.135(C)

VIOLATION DESCRIPTION

Offering land for sale without final plat approval

Filing/recording unapproved subdivision/plat

Violation of subdivision code or condition

Violation of variance conditions

Structure or activity prohibited by KPB 21.06

Failure to obtain a Development Permit/Floodplain Management

Failure to obtain a SMFDA Development Permit/Violation of
SMFDA permit conditions/Floodplain Management

Violation of permit conditions/Floodplain Management

Failure to obtain staff permit/Violation of staff
permit/Anadromous Streams Habitat Protection

Failure to obtain limited commercial activity permit/Violation of
permit conditions/Anadromous Streams Habitat Protection

Prohibited use or structure/Anadromous Streams Habitat
Protection

Failure to obtain Conditional Use Permit/Violation of
Conditional Use Permit Condition/Anadromous Streams Habitat
Protection

Failure to obtain prior existing use/structure permit/Violation of
permit conditions/Anadromous Streams Habitat Protection

Violation of emergency permit conditions/anadromous stream
habitat protection

DAILY
FINE

$300.00

$300.00

$300.00

$300.00

$300.00

$300.00

$300.00

$300.00

$300.00

$300.00

$300.00

$300.00

$300.00

$300.00
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CODE CHAPTER & DAILY
VIOLATION DESCRIPTION
SECTION FINE

Failure to Obtain a Permit/Material Site/Correctional community

KPB 21.25.040 residential center/Concentrated Animal Feeding Operation $300.00

KPB 21.28.030 Violation of permit conditions/ C.Ioncentrated Animal Feeding $300.00
Operations

KPB 21.29.020 Failure to Obtain a counter permit/Material Site Permits $300.00

Violation of Conditional Land Use Permit Conditions/Material
KPB 21.29.050 Site Permits $300.00
Also applies to KPB 21.26 material site permits

Violation of Reclamation Plan/Material Site Permits
KPB 21.29.060 Also applies to KPB 21.26 material site permits $300.00

KPB 21.29.120 Failure to Provide Reclamation Plan and Proof of Bonding or $300.00
Letter of Intent

KPB 21.44.100 Violation of Pre-existing structures/Local Option Zoning $300.00

Prohibited expansion of nonconforming use/Local Option

KPB 21.44.110(D) . $300.00
Zoning

KPB 21.44.110(E) Prohibited Change in Use/Local Option Zoning $300.00

iolati f iti N formi Local Opti

KPB 21.44.110(G) Violation of Conditions on on.con orming Use/Local Option $300.00
Zoning

KPB 21.44.130(C)(D) Violation of Home Occupati.on Stanflards and Conditions/Local $300.00

Option Zoning

KPB 21.44.130(F) Disallowed Home Occupation/Local Option Zoning $300.00

KPB 21.44.135 Failure to file development notice $300.00

KPB 21.44.160(A)(B) Prohibited use $300.00
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CODE CHAPTER & DAILY
VIOLATION DESCRIPTION
SECTION FINE

Violation of Development Standards/Single Family

KPB 21.44.160(C) Zoning/Local Option Zoning $300.00
KPB 21.44.165(A)(B) Prohibited use $300.00
KPB 21.44.165(C) Violation of Develc.)prnent Standa.rds/Sme.lll Lot Residential $300.00
Zoning/Local Option Zoning
KPB 21.44.170(A)(B) Prohibited use $300.00
Violation of Development Standards/Rural Residential
KPB 21.44.1 .
706) District/Local Option Zoning $300.60
KPB 21.44.175(B)(C) Prohibited Use $300.00
KPB 21.44.175(D) Violation of Development Standards/Residential Waterfront $300.00
KPB 21.44.180(A)(B) Prohibited Use $300.00
KPB 21.44.180(C) Violation of Devel.opr.nent Standar(.ls/Multi.—F amily Residential $300.00
District/Local Option Zoning
KPB 21.44.190(A)(B) Prohibited Use $300.00
KPB 21.44.190(C) Violation of Development .Standar(.ls/Industrial District/Local $300.00
Option Zoning
Failure to maintain bear-resistant garbage cans/Local option
KPB 21.46.030(b) zone/Birch and Grove Ridge subdivisions Rural Residential $300.00
District
KPB 21.50.100(F) Removal of posted enforcement notice $300.00
KPB 21.50.100(G) Violation of enforcement notice $1,000.00
KPB 21.50.130(I) Violation of an enforcement order $1,000.00
SECTION 4. That this ordinance shall become effective upon its enactment.
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ENACTED BY THE ASSEMBLY OF THE KENAI PENINSULA BOROUGH THIS * DAY
OF *,2022.

Brent Johnson, Assembly President
ATTEST:

Johni Blankenship, MMC, Borough Clerk

01/18/22 Vote on motion to postpone to 02/01/22:

Yes: Bjorkman, Derkevorkian, Elam, Tupper, Johnson
No: Chesley, Cox, Ecklund
Absent: Hibbert

02/01/22 Vote on motion to table:

Yes: Bjorkman, Chesley, Cox, Derkevorkian, Ecklund, Elam, Hibbert, Tupper, Johnson
No: None
Absent: None
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Introduced by: Elam, Derkevorkian

Substitute Introduced: 02/01/22
02021-41 (Mayor, See Original Ordinance for
Johnson) Prior History
Action: Tabled
Vote: 9 Yes, 0 No, 0 Absent

KENAI PENINSULA BOROUGH
ORDINANCE 2021-41
(ELAM, DERKEVORKIAN) SUBSTITUTE

AN ORDINANCE AMENDING KPB 21.29, KPB 21.25, AND KPB 21.50.055
REGARDING MATERIAL SITE PERMITS, APPLICATIONS, CONDITIONS, AND

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

PROCEDURES

Goal 2, Focus Area: Land Use, Objective A of the 2019 Kenai Peninsula Borough
Comprehensive Plan is to establish policies to minimize land use conflicts, protect
natural systems, and support individual land use freedoms; and

Goal 2, Focus Area: Land Use, Objective A, Strategy 2 of the 2019 Comprehensive
Plan is to update the Borough’s existing conditional use regulations for material
extraction to better address reoccurring land use conflicts; and

Goal 2, Focus Area: Land Use, Objective A, Strategy 2a of the 2019
Comprehensive Plan is to clarify the broad purpose of the conditional use process
and clear parameters for allowable conditional uses that include reasonable, project-
specific conditions that reduce impacts on surrounding use; and

Goal 2, Focus Area: Land Use, Objective A, Strategy 2d of the 2019
Comprehensive Plan is to complete improvements to the rules guiding gravel
extraction, with the goal of providing an appropriate balance between providing
access to affordable materials for development and quality of life for borough
residents; and

Goal 1 of the Mining and Minerals Processing section of the 1990 Kenai Peninsula
Borough Coastal Management Program is to provide opportunities to explore,
extract and process minerals, sand and gravel resources, while protecting
environmental quality and other resource users; and

an assembly subcommittee was formed in 2005 to review the material site code;
and

Ordinance 2006-01 (Substitute) codified as KPB 21.29 was adopted in 2006 after
consideration of the subcommittee’s report; and

the planning department has been administering Ordinance 2006-01 (Substitute),
codified as KPB 21.29 for 13 years; and
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WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

KPB 21.25.040 requires a permit for the commencement of certain land uses within
the rural district of the Kenai Peninsula Borough; and

the planning department has recognized that certain provisions of the material site
ordinance could be better clarified for the operators, public, and staff; and

the planning commission and planning department received comments expressing
concerns about dust, noise, safety; and

approximately 253 registered prior existing use material sites and approximately 99
conditional land use permits for material sites have been granted since 1996;

the planning department receives numerous complaints regarding unreclaimed
parcels registered as nonconforming prior existing material sites which have not
been regulated by KPB; and

the assembly established a material site work group by adoption of resolution 2018-
004 (Substitute) to engage in a collaborative discussion involving the public and
industry to make recommendations regarding the material site code; and

at its regularly scheduled meeting of November 12, 2019, the planning commission
recommended approval by unanimous consent;

NOW, THEREFORE, BE IT ORDAINED BY THE ASSEMBLY OF THE KENAI
PENINSULA BOROUGH:

SECTION 1.

That KPB 21.25.030 is hereby amended, as follows:
21.25.030. Definitions.
Unless the context requires otherwise, the following definitions apply to CLUPs:

Abandon means to cease or discontinue a use without intent to resume, but
excluding short-term interruptions to use or activity during periods of remodeling,
maintaining, or otherwise improving or rearranging a facility or during normal
periods of vacation or seasonal closure. An "intent to resume" can be shown through
continuous operation of a portion of the facility, maintenance of utilities, or outside
proof of continuance, e.g., bills of lading or delivery records. Abandonment also
means the cessation of use, regardless of voluntariness, for a specified period of
time.

Animal feeding operation means a lot or facility (other than an aquatic
animal production facility) where animals (other than aquatic animals) have been,
are, or will be stabled or confined and fed or maintained for a total of 45 days or
more in any 12-month period.
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a.  The same animals need not remain on the lot for 45 days or more;
rather, some animals are fed or maintained on the lot 45 days out of
any 12-month period, and

b.  Animals are "maintained" for purposes of this ordinance when they
are confined in an area where waste is generated and/or concentrated
or are watered, cleaned, groomed, or medicated in a confined area,
even if the confinement is temporary.

c. Two or more animal feeding operations under common ownership are
considered, for the purposes of these regulations, to be a single animal
feeding operation if they adjoin each other.

d.  Slaughterhouses are animal feeding operations.

Animal unit means a unit of measurement for any animal feeding operation
calculated by adding the following numbers: the number of slaughter and feeder
cattle multiplied by 1.0, plus the number of mature dairy cattle multiplied by 1.4,
plus the number of swine weighting [weighing] over 25 kilograms (approximately
55 pounds) multiplied by 0.4, plus the number of sheep multiplied by 0.1, plus the
number of horses multiplied by 2.0.

Animal waste means animal excrement, animal carcasses, feed wasted,
process wastewaters or any other waste associated with the confinement of animals
from an animal feeding operation.

Animal waste management system means a combination of structures and
nonstructural practices serving an animal feeding operation that provides for the
collection, treatment, disposal, distribution, storage and land application of animal
waste.

Aquifer means a subsurface formation that contains sufficient water-
saturated permeable material to yield economical quantities of water to wells and
springs.

Aquifer-confining layer means that layer of relatively impermeable soil
below an aquifer, typically clay, which confines water.

Assisted living home means a residential facility that serves three or more
adults who are not related to the owner by blood or marriage, or that receives state
or that receives state or federal payment for service of the number of adults served.
The services and activities may include, but are not limited to, housing and food
services to its residents, assistance with activities of daily living, and personal
assistance, and that complies with Alaska Statutes 47.32.0101 — 47.60.900, as
amended.
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Child care facility means a place where child care is regularly provided for
children under the age of 12 for periods of time that are less than 24 hours in
duration and that is licensed pursuant to AS 47.35.005 et seq., excluding child care
homes and child care group homes, as currently written or hereafter amended.

Commercial means any provision of services, sale of goods, or use operated
for production of income whether or not income is derived, including sales, barter,
rental, or trade of goods and services.

Concentrated animal feeding operation (CAFO) means an animal feeding
operation confining at least: (1) 1,000 swine weighing at least approximately 55
pounds; (2) 1,000 slaughter and feeder cattle; (3) 700 mature dairy cattle; (4) 500
horses; (5) 10,000 sheep or lambs; (6) 55,000 turkeys; (7) 100,000 laying hens or
broilers (if the facility has continuous overflow watering); (8) 30,000 laying hens
or broilers (if the facility has a liquid manure system); (9) 5,000 ducks; (10) 1,000
animal units; or (11) a combination of the above resulting in at least 1,000 animal
units. Each individual parcel upon which a CAFO is located is a separate CAFO
unless they adjoin each other.

Conditioning or processing material means a value-added process
including batch plants, asphalt plants, screening, washing, and crushing by use of
machinery.

Correctional community residential center (CCRC) means a community
residential center, other than a correctional institution, for the short-term or
temporary detention of prisoners in transition from a correctional institution,
performing restitution, or undergoing rehabilitation or recovery from a legal
infirmity. CCRCs may not be used for detention of prisoners who pose a threat or
danger to the public for violent or sexual misconduct without imprisonment or
physical confinement under guard or twenty-four-hour physical supervision. The
determination of whether a prisoner poses a threat or danger to the public for violent
or sexual misconduct without imprisonment or physical confinement under guard
or twenty-four-hour physical supervision shall be made by the commissioner of
corrections for state prisoners and the United States Attorney General, or the U.S.
Director of Bureau of Prisons for federal prisoners.

Correctional institution means a facility other than a correctional
community residential center providing for the imprisonment or physical
confinement or detention of prisoners under guard or twenty-four-hour physical
supervision, such as prisons, prison farms, jails, reformatories, penitentiaries,
houses of detention, detention centers, honor camps, and similar facilities.

Development plan means a plan created to describe a proposed development
on a specific building site excluding material sites under KPB 21.29.020.
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Disturbed includes active excavation and all areas necessary to use a parcel
as a material site including but not limited to berms, stockpiles, and excavated areas
excluding all areas reclaimed for alternate post mining land uses.

[EXHAUSTED MEANS THAT ALL MATERIAL OF A COMMERCIAL QUALITY IN A
SAND, GRAVEL, OR MATERIAL SITE HAS BEEN REMOVED. |

Federal prisoners means offenders in the custody or control or under the
care or supervision of the United States Attorney General or the Bureau of Prisons.

Groundwater means, in the broadest sense, all subsurface water, more
commonly that part of the subsurface water in the saturated zone.

Liquid manure or liquid animal waste system means any animal waste
management system which uses water as the primary carrier of such waste into a
primary retention structure.

Multi-purpose senior center is a facility where persons 60 years of age or
older are provided with services and activities suited to their particular needs. The
services and activities may include, but are not limited to, health examinations,
legal assistance, recreation programs, general social activities, telephone
reassurance programs, nutrition classes, meals at minimum cost, counseling,
protective services, programs for shut-ins and education programs, and that
complies with Alaska Statutes 47.60.010—47.60.090, as currently written or
hereafter amended.

Permit area includes all excavation, processing, buffer and-haulroute areas
of a CLUP or counter permit.

Person shall include any individual, firm, partnership, association,
corporation, cooperative, or state or local government.

Prisoner means:

a. aperson held under authority of state law in official detention as defined
in AS 11.81.900;

b. includes a juvenile committed to the custody of the Alaska Department
of Corrections Commissioner when the juvenile has been charged,
prosecuted, or convicted as an adult.

Private school is a school comprised of kindergarten through 12th grade, or
any combination of those grades, that does not receive direct state or federal
funding and that complies with either Alaska Statute 14.45.030 or 14.45.100—
14.45.130, as currently written or hereafter amended.
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SECTION 2.

Public school is a school comprised of kindergarten through 12th grade, or
any combination of those grades, that is operated by the State of Alaska or any
political subdivision of the state.

Sand, gravel or material site means an area used for extracting, quarrying,
or conditioning gravel or substances from the ground that are not subject to permits
through the state location (mining claim) system (e.g., gold, silver, and other
metals), nor energy minerals including but not limited to coal, oil, and gas.

Seasonal high groundwater table means the highest level to which the
groundwater rises on an annual basis.

Senior housing project means senior housing as defined for purposes of
construction or operation in 15 Alaska Administrative Code 151.950(c), as
currently written or hereafter amended.

Stable condition means the rehabilitation, where feasible, of the physical
environment of the site to a condition that allows for the reestablishment of
renewable resources on the site within a reasonable period of time by natural
processes.

Surface water means water on the earth's surface exposed to the atmosphere
such as rivers, lakes, and creeks.

Topsoil means material suitable for vegetative growth.

Waterbody means any lake, pond, stream, riparian wetland, or groundwater
into which storm_water runoff is directed.

Water source means a well, spring or other similar source that provides
water for human consumptive use.

That KPB 21.29 is hereby amended, as follows:
CHAPTER 21.29. MATERIAL SITE PERMITS
21.29.010. Material extraction exempt from obtaining a permit.

A. Material extraction which disturbs an area of less than one acre that is not
in a mapped flood plain or subject to 21.29.010(B), does not enter the water
table, and does not cross property boundaries, does not require a permit.
There will be no excavation within 20 feet of a right-of-way or within ten
feet of a lot line.

B. Material extraction taking place on dewatered bars within the confines of
the Snow River and the streams within the Seward-Bear Creek Flood
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Service Area does not require a permit, however, operators subject to this
exemption shall provide the planning department with the information
required by KPB 21.29.030(A)(1), (2), (6), (7) and a current flood plain
development permit prior to beginning operations.

C. A prior existing use under KPB 21.29.120 does not require a material
extraction permit, but a floodplain development permit is required for all
activities within any mapped special flood hazard area.

©

Material extraction incidental to site development does not require a permit
when an approved site development plan is on file with the planning
department. Site development plans are approved by the planning director
and are valid for one year. The site development plan may be renewed on
an annual basis subject to the planning director’s approval.

21.29.020. Material extraction and activities requiring a permit.

A. Counter permit. A counter permit is required for material extraction which
disturbs no more than 2.5 cumulative acres and does not enter the water
table. Counter permits are approved by the planning director, and are not
subject to the notice requirements or planning commission approval of KPB
21.25.060. A counter permit is valid for a period of 12 months, with a
possible 12-month extension.

B. Conditional land use permit. A conditional land use permit (CLUP) is
required for material extraction which disturbs more than 2.5 cumulative
acres, or material extraction of any size that enters the water table. [A CLUP
IS REQUIRED FOR MATERIALS PROCESSING.] A CLUP is valid for a
period of five years. The provisions of KPB Chapter 21.25 are applicable to
material site CLUPS and the provisions of KPB 21.25 and 21.29 are read in
harmony. If there is a conflict between the provisions of KPB 21.25 and
21.29, the provisions of KPB 21.29 are controlling

21.29.030. Application procedure.

A. In order to obtain a counter permit or CLUP, an applicant shall first
complete and submit to the borough planning department a permit
application, along with the fee listed in the most current Kenai Peninsula
Borough Schedule of Rates, Charges and Fees. The planning director may
determine that certain contiguous parcels are eligible for a single permit.
The application shall include the following items:

1. Legal description of the parcel, KPB tax parcel ID number, and
identification of whether the permit is for the entire parcel, or a
specific location within a parcel;
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2. Expected life span of the material site;
3. A buffer plan consistent with KPB 21.29.050(A)(2);

4. Reclamation plan consistent with KPB 21.29.060;

5. The depth of excavation;
6. Type of material to be extracted and type of equipment to be used;
7. Any voluntary permit conditions the applicant proposes. Failure to

include a proposed voluntary permit condition in the application
does not preclude the applicant from proposing or agreeing to
voluntary permit conditions at a later time;

8. Surface water protection measures, if any, for adjacent properties
designed by a SWPPP certified individual, including the use of
diversion channels, interception ditches, on-site collection ditches,
sediment ponds and traps, and silt fence;

0. A site plan prepared by the site operator and field verification
prepared by a professional surveyor licensed and registered in the
State of Alaska, including the following information:

a. Location of excavation, and, if the site is to be developed in
phases, the life span and expected reclamation date for each
phase;

b. Proposed buffers consistent with KPB 21.29.050(A)(2), or
alternate buffer plan;

c. Identification of all encumbrances, including, but not limited
to easements;

d. Points of ingress and egress. Driveway permits must be
acquired from either the state or borough as appropriate prior
to the issuance of the material site permit;

e. Anticipated haul routes;

f. Location and [DEPTH] elevation of test holes, and depth of
groundwater, if encountered between May and December.
At least one test hole per ten acres of excavated area is
required to be dug.
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[
[K]].
[LIk.

[N]m.

Location of wells of adjacent property owners within [300]
200 feet of the proposed parcel boundary;

Location of any water body on the parcel,

SURFACE WATER PROTECTION MEASURES FOR ADJACENT
PROPERTIES, INCLUDING THE USE OF DIVERSION CHANNELS,
INTERCEPTION DITCHES, ON-SITE COLLECTION DITCHES,
SEDIMENT PONDS AND TRAPS, AND SILT FENCE; PROVIDE
DESIGNS FOR SUBSTANTIAL STRUCTURES; INDICATE WHICH
STRUCTURES WILL REMAIN AS PERMANENT FEATURES AT THE
CONCLUSION OF OPERATIONS, IF ANY;]

Location of any processing areas on parcel, if applicable;
North arrow;

The scale to which the site plan is drawn;

[M]l. Preparer's name, date

Field verification shall include staking the boundary of the
parcel at sequentially visible intervals. The planning director

may grant an exemption in writing to the staking
requirements if the parcel boundaries are obvious or staking

1S unNnecessary.

B. In order to aid the planning commission or planning director's decision-
making process, the planning director shall provide vicinity, aerial, land use,
and ownership maps for each application and may include additional
information.

21.29.040. Standards for sand, gravel or material sites.

A. These material site regulations are intended to Minimize aquifer
disturbance, road damage, physical damage to adjacent properties,
dust, and noise. Only the conditions set forth in KPB 21.29.050 may

be imposed to meet these standards:

[PROTECTS AGAINST] Minimizes the lowering of water sources

serving other properties;

[PROTECTS AGAINST] Minimizes physical damage to [OTHER]

adjacent properties;
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New Text Underlined; [DELETED TEXT BRACKETED] Ordinance 2021-41 SUB

Page 9 of 24

396



3. Minimizes off-site movement of dust;
4.  Minimizes noise disturbance to other properties;

5. [MINIMIZES VISUAL IMPACTS] Provides for alternate post-
mining land uses.

21.29.050. Permit conditions.

A. The following mandatory conditions apply to counter permits and CLUPs
issued for sand, gravel or material sites:

1. [PARCEL]Permit boundaries. [ALL BOUNDARIES OF THE SUBJECT
PARCEL] The buffers and any easements or right-of-way abutting the
proposed permit area shall be staked at sequentially visible intervals
where parcel boundaries are within 300 feet of the excavation
perimeter. Field verification and staking will require the services of a
professional land surveyor. Stakes shall be in place [AT TIME OF
APPLICATION] prior to issuance of the permit.

[2.  BUFFER ZONE. A BUFFER ZONE SHALL BE MAINTAINED AROUND THE
EXCAVATION PERIMETER OR PARCEL BOUNDARIES. WHERE AN
EASEMENT EXISTS, A BUFFER SHALL NOT OVERLAP THE EASEMENT,
UNLESS OTHERWISE CONDITIONED BY THE PLANNING DIRECTOR OR

PLANNING COMMISSION.
A. THE BUFFER ZONE SHALL PROVIDE AND RETAIN A BASIC BUFFER
OF:

I. 50 FEET OF UNDISTURBED NATURAL VEGETATION, OR

II. A MINIMUM TEN FOOT EARTHEN BERM WITH AT LEAST A
2:1 SLOPE, OR

III. A MINIMUM SIX-FOOT FENCE.

B. A 2:1 SLOPE SHALL BE MAINTAINED BETWEEN THE BUFFER
ZONE AND EXCAVATION FLOOR ON ALL INACTIVE SITE WALLS.
MATERIAL FROM THE AREA DESIGNATED FOR THE 2:1 SLOPE
MAY BE REMOVED IF SUITABLE, STABILIZING MATERIAL IS
REPLACED WITHIN 90 DAYS FROM THE TIME OF REMOVAL.

C. THE PLANNING COMMISSION OR PLANNING DIRECTOR SHALL
DESIGNATE ONE OR A COMBINATION OF THE ABOVE AS IT DEEMS
APPROPRIATE. THE VEGETATION AND FENCE SHALL BE OF
SUFFICIENT HEIGHT AND DENSITY TO PROVIDE VISUAL AND
NOISE SCREENING OF THE PROPOSED USE AS DEEMED
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APPROPRIATE BY THE PLANNING COMMISSION OR PLANNING
DIRECTOR.

BUFFERS SHALL NOT CAUSE SURFACE WATER DIVERSION WHICH
NEGATIVELY IMPACTS ADJACENT PROPERTIES OR WATER
BODIES. SPECIFIC FINDINGS ARE REQUIRED TO ALTER THE
BUFFER REQUIREMENTS OF KPB 21.29.050(A)(2)(A) IN ORDER
TO MINIMIZE NEGATIVE IMPACTS FROM SURFACE WATER
DIVERSION. FOR PURPOSES OF THIS SECTION, SURFACE WATER
DIVERSION IS DEFINED AS EROSION, FLOODING, DEHYDRATION
OR DRAINING, OR CHANNELING. NOT ALL SURFACE WATER
DIVERSION RESULTS IN A NEGATIVE IMPACT.

AT ITS DISCRETION, THE PLANNING COMMISSION MAY WAIVE

BUFFER REQUIREMENTS WHERE THE TOPOGRAPHY OF THE
PROPERTY OR THE PLACEMENT OF NATURAL BARRIERS MAKES
SCREENING NOT FEASIBLE OR NOT NECESSARY. BUFFER
REQUIREMENTS SHALL BE MADE IN CONSIDERATION OF AND IN
ACCORDANCE WITH EXISTING USES OF ADJACENT PROPERTY AT
THE TIME OF APPROVAL OF THE PERMIT. THERE IS NO
REQUIREMENT TO BUFFER THE MATERIAL SITE FROM USES
WHICH COMMENCE AFTER THE APPROVAL OF THE PERMIT. ]

2. Buffer Area.

a.

s

|

A 2:1 slope shall be maintained between the buffer zone and
excavation floor on all inactive site walls. Material from the
area designated for the 2:1 slope may be removed if suitable,
stabilizing material is replaced within 90 days from the time
of removal.

The buffer areca may be reduced where the planning
commission or planning director, as applicable, has approved
an alternate buffer plan introduced by the applicant. The
alternate buffer plan must consist of natural undisturbed
vegetation, or a minimum ten foot berm, or a minimum Six-
foot fence or a combination thereof, consisting of only one
option in a single geographical location; unless the permittee
proposes another solution approved by the planning
commission or planning director, as applicable, to meet this
condition.

The buffer requirements may be waived by the planning
commission or planning director, as applicable, where the
topography of the property or the placement of natural barriers
makes screening not feasible or unnecessary.

Kenai Peninsula Borough, Alaska
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d. There is no requirement to buffer a material site from uses that
commence after approval of the permit.

3. Processing. In the case of a CLUP, any equipment which conditions
or processes material must be operated at least 300 feet from the parcel
boundaries. At its discretion, the planning commission may waive the
300-foot processing distance requirement, or allow a lesser distance
in consideration of and in accordance with existing uses of adjacent
properties at the time.

4. Water source separation.

a. All permits shall be issued with a condition which prohibits
any material extraction within 100 horizontal feet of any water
source existing prior to original permit issuance.

b. All counter permits shall be issued with a condition which
requires that a four-foot vertical separation [FROM THE
SEASONAL HIGH WATER TABLE BE MAINTAINED] an
excavation distance a maximum of 15 feet below the seasonal
high-water table must be maintained under these conditions:

1. No dewatering is allowed.

2. The edge of any water body must be 200 feet from

any DEC septic or well.

3. A spill response kit must be maintained onsite.

4. Operations shall stay 2 foot above an aquifer-
confining layer.

5. A 200-foot separation from any water body and
any stored hazardous material.

[C. ALL CLUPS SHALL BE ISSUED WITH A CONDITION
WHICH REQUIRES THAT A TWO-FOOT VERTICAL
SEPARATION FROM THE SEASONAL HIGH WATER
TABLE BE MAINTAINED.]

c. There shall be no dewatering either by pumping, ditching or
some other form of draining unless an exemption is granted by
the planning commission. The exemption for dewatering may
be granted if the operator provides a statement under seal and
supporting data from a duly licensed and qualified impartial
civil engineer, that the dewatering will not lower any of the
surrounding property's water systems and the contractor posts
a bond for liability for potential accrued damages.
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5. Excavation in the water table. Excavation in the water table greater
than [300]200 horizontal feet of a water source and 15 feet below
water table may be permitted with the approval of the planning
commission based on the following:

a. Certification by a qualified independent civil engineer or
professional hydrogeologist that the excavation plan will not
negatively impact the quantity of an aquifer serving existing
water sources.

b. The installation of a minimum of three water monitoring tubes
or well casings as recommended by a qualified independent
civil engineer or professional hydrogeologist adequate to
determine flow direction, flow rate, and water elevation.

c. Groundwater elevation, flow direction, and flow rate for the
subject parcel, measured in three-month intervals by a
qualified independent civil engineer or professional
hydrogeologist, for at least one year prior to application.
Monitoring tubes or wells must be kept in place, and
measurements taken, for the duration of any excavation in the
water table.

d. Operations shall not breach an aquifer-confining layer.
6.  Waterbodies.

a. An undisturbed buffer shall be left and no earth material
extraction activities shall take place within 100 linear feet
[FROM] of excavation limits and the ordinary high water level
of surface water bodies such as a lake, river, stream, [OR OTHER
WATER BODY, INCLUDING] riparian wetlands [AND MAPPED
FLOODPLAINS AS DEFINED IN KPB 21.06]. This
regulation shall not apply to ponds less than one acre on
private land, man-made waterbodies being constructed during
the course of the materials extraction activities. In order to
prevent discharge, diversion, or capture of surface water, an
additional setback from lakes, rivers, anadromous streams, and
riparian wetlands may be required.

b. Counter permits and CLUPS may contain additional
conditions addressing surface water diversion.

7. Fuel storage. Fuel storage for containers larger than 50 gallons shall
be contained in impermeable berms and basins capable of retaining
110 percent of storage capacity to minimize the potential for
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uncontained spills or leaks. Fuel storage containers 50 gallons or
smaller shall not be placed directly on the ground, but shall be stored
on a stable impermeable surface. Double wall tanks are also

acceptable.

8. Roads. Operations shall be conducted in a manner so as not to damage
borough roads as required by KPB 14.40.175 and will be subject to
the remedies set forth in KPB 14.40 for violation of this condition.

9. Subdivision. Any further subdivision or return to acreage of a parcel
subject to a conditional land use or counter permit requires the
permittee to amend their permit. The planning director may issue a
written exemption from the amendment requirement if it is determined
that the subdivision is consistent with the use of the parcel as a
material site and all original permit conditions can be met.

10.  Dust control. Dust suppression is required on haul roads within the
boundaries of the material site by application of water or calcium
chloride.

11. Hours of operation. [ROCK CRUSHING EQUIPMENT SHALL NOT BE
OPERATED BETWEEN 10:00 P.M. AND 6:00 A.M.]

a. Processing_equipment shall not be operated between 10:00
p.m. and 6:00 a.m.

(S

The planning commission may grant exceptions to increase the
hours of operation and processing based on surrounding land
uses, topography, screening the material site from properties
in the vicinity and conditions placed on the permit by the
planning commission to mitigate the noise, dust and wisual
impaets-caused by the material site.

12.  Reclamation.

a. Reclamation shall be consistent with the reclamation plan
approved by the planning commission or planning director as
appropriate in accord with KPB 21.29.060.

b. [AS A CONDITION OF ISSUING THE PERMIT, THE APPLICANT
SHALL SUBMIT A RECLAMATION PLAN AND POST A BOND TO
COVER THE ANTICIPATED RECLAMATION COSTS IN AN AMOUNT
TO BE DETERMINED BY THE PLANNING DIRECTOR. THIS
BONDING REQUIREMENT SHALL NOT APPLY TO SAND, GRAVEL
OR MATERIAL SITES FOR WHICH AN EXEMPTION FROM STATE
BOND REQUIREMENTS FOR SMALL OPERATIONS IS APPLICABLE
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PURSUANT TO AS 27.19.050.] The applicant shall operate the
material site consistent with the approved reclamation plan
and provide bonding pursuant to 21.29.060(B). This bonding
requirement shall not apply to sand, gravel or material sites for
which an exemption from state bond requirements for small
operations is applicable pursuant to AS 27.19.050.

13.  Other permits. Permittee is responsible for complying with all other
federal, state and local laws applicable to the material site operation,
and abiding by related permits. These laws and permits include, but
are not limited to, the borough's flood plain, coastal zone, and habitat
protection regulations, those state laws applicable to material sites
individually, reclamation, storm water pollution and other applicable
Environmental Protection Agency (EPA) regulations, clean water act
and any other U.S. Army Corp of Engineer permits, any EPA air
quality regulations, EPA and ADEC air and water quality regulations,
EPA hazardous material regulations, U.S. Dept. of Labor Mine Safety
and Health Administration (MSHA) regulations (including but not
limited to noise and safety standards), and Federal Bureau of Alcohol,
Tobacco and Firearm regulations regarding using and storing
explosives. Any violation of these regulations or permits reported to
or observed by borough personnel will be forwarded to the appropriate
agency for enforcement.

14. [VOLUNTARY] Volunteered permit conditions. Conditions may be
included in the permit upon agreement of the permittee and approval
of the planning commission for CLUPs or the planning director for
counter permits. Such conditions must be consistent with the
standards set forth in KPB 21.29.040(A). Planning commission
approval of such conditions shall be contingent upon a finding that the
conditions will be in the best interest of the borough and the
surrounding property owners. [VOLUNTARY] Volunteered permit
conditions apply to the subject parcel and operation, regardless of a
change in ownership. A change in [VOLUNTARY] volunteered permit
conditions may be proposed [AT] by permit [RENEWAL OR
AMENDMENT] modification.

15. Signage. For permitted parcels on which the permittee does not intend
to begin operations for at least 12 months after being granted a
conditional land use permit, the permittee shall post notice of intent
on parcel corners or access, whichever is more visible. Sign
dimensions shall be no more than 15" by 15" and must contain the
following information: the phrase "Permitted Material Site" along
with the permittee's business name and a contact phone number.
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Appeal. No clearing of vegetation shall occur within the 50 +66-foot

maximum buffer area from the permit boundary nor shall the permit
be issued or operable until the deadline for the appeal, pursuant to
KPB 21.20, has expired.

Reverse signal alarms. Reverse signal alarms, used at the material site
on loaders, excavators, and other earthmoving equipment may be
more technically advanced devices; such as, a multi-frequency “white
noise” alarms rather than the common, single (high-pitch) tone alarms.
At its discretion, the planning commission or planning director, as
applicable, may waive this requirement or a portion of this
requirement. The waiver of this requirement shall be made in
consideration of and in accordance with existing uses of the properties
in the vicinity at the time of approval of the permit.

Dust suppression. Dust suppression may shall be required when
natural precipitation is not adequate to suppress the dust generated by
the material site traffic on haul routes within property boundaries.
Based on surrounding land uses the planning commission or planning
director, as applicable, may waive or reduce the requirement for dust
suppression on haul routes within property boundaries.

Surface water protection. Use of surface water protection measures
as specified in KPB 21.29.030(A)(8) must be approved by a licensed
civil engineer or SWPPP certified individual.

Setback. Material site excavation areas shall be 250-feet from the
property boundaries of any local option zoning district, existing public
school ground, private school ground, college campus, child care
facility, multi-purpose senior center, assisted living home, and
licensed health care facility. If overlapping, the buffer areas of the
excavation shall be included in the 250-foot setback. At the time of

application.

21.29.060. Reclamation plan.

A.

B.

All material site permit applications require an overall reclamation plan.

The applicant may revegetate with a non-invasive plant species and reclaim
all disturbed land [UPON EXHAUSTING THE MATERIAL ON-SITE, OR WITHIN A
PRE-DETERMINED TIME PERIOD FOR LONG-TERM ACTIVITIES, SO AS TO LEAVE
THE LAND IN A STABLE CONDITION. RECLAMATION MUST OCCUR FOR ALL
EXHAUSTED AREAS OF THE SITE EXCEEDING FIVE ACRES BEFORE A FIVE-YEAR
RENEWAL PERMIT IS ISSUED, UNLESS OTHERWISE REQUIRED BY THE
PLANNING COMMISSION. IF THE MATERIAL SITE IS ONE ACRE OR LESS IN SIZE
AND HAS BEEN GRANTED A CLUP DUE TO EXCAVATION IN THE WATER TABLE,
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RECLAMATION MUST BE PERFORMED AS SPECIFIED BY THE PLANNING
COMMISSION OR PLANNING DIRECTOR IN THE CONDITIONAL USE OR COUNTER
PERMIT] within the time period approved with the reclamation plan so as to
leave the land in a stable condition. Bonding shall be required at $750.00
per acre for all acreage included in the current five-year reclamation plan.
In the alternative, the planning director shall accept a civil engineer’s
estimate for determining the amount of bonding. Ifthe applicant is bonded
with the state, the borough’s bonding requirement is waived. Compliance
with reclamation plans shall be enforced under KPB 21.50.

C. The following measures must be considered in the [PREPARING]
preparation, approval and [IMPLEMENTING] implementation of the
reclamation plan, although not all will be applicable to every reclamation
plan.

I. The area will be backfilled, graded and recontoured using strippings,
overburden, and topsoil [TO A CONDITION THAT ALLOWS FOR THE
REESTABLISHMENT OF RENEWABLE RESOURCES ON THE SITE WITHIN
A REASONABLE PERIOD OF TIME. IT WILL BE STABILIZED TO A
CONDITION THAT WILL ALLOW SUFFICIENT MOISTURE FOR
REVEGETATION] so that it will be stabilized to a condition that will
allow for the revegetation as required by KPB 21.29.060(B).

2. [ SUFFICIENT QUANTITIES OF STOCKPILED OR IMPORTED TOPSOIL WILL
BE SPREAD OVER THE RECLAIMED AREA TO A DEPTH OF FOUR INCHES
TO PROMOTE NATURAL PLANT GROWTH THAT CAN REASONABLY BE
EXPECTED TO REVEGETATE THE AREA WITHIN FIVE YEARS. THE
APPLICANT MAY USE THE EXISTING NATURAL ORGANIC BLANKET
REPRESENTATIVE OF THE PROJECT AREA IF THE SOIL IS FOUND TO
HAVE AN ORGANIC CONTENT OF 5% OR MORE AND MEETS THE
SPECIFICATION OF CLASS B TOPSOIL REQUIREMENTS AS SET BY
ALASKA TEST METHOD (ATM) T-6.] The [MATERIAL] topsoil used
for reclamation shall be reasonably free from roots, clods, sticks,
and branches greater than 3 inches in diameter. Areas having slopes
greater than 2:1 require special consideration and design for
stabilization by a licensed engineer.

4. Exploration trenches or pits will be backfilled. Brush piles and
unwanted vegetation shall be removed from the site, buried or
burned. Topsoil and other organics will be spread on the backfilled
surface to inhibit erosion and promote natural revegetation.

5. [PEAT AND T] Topsoil mine operations shall ensure a minimum of
[TWO] four inches of suitable growing medium is left or replaced on
the site upon completion of the reclamation activity (unless
otherwise authorized).
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[D.

6. Ponding may be used as a reclamation method as approved by the
planning commission.

THE PLAN SHALL DESCRIBE THE TOTAL ACREAGE TO BE
RECLAIMED EACH YEAR, A LIST OF EQUIPMENT (TYPE AND
QUANTITY) TO BE USED IN RECLAMATION, AND A TIME
SCHEDULE OF RECLAMATION MEASURES.]

21.29.070. Permit extension and revocation.

A.

Conditional land use permittees must submit a request in writing for permit
extension every five years after the permit is issued. Requests for permit
extension must be made at least 30 days prior to permit expiration. Counter
permittees must submit any request for a 12-month extension at least 30
days prior to the expiration of the original 12-month permit period.

A permit extension certificate for a CLUP may be granted by the planning
director after 5 years, and after one year for a counter permit where no
modification to operations or conditions are proposed.

Permit extension may be denied if: (1) reclamation required by this chapter
and the original permit has not been performed; (2) the permittee is
otherwise in noncompliance with the original permit conditions; or (3) the
permittee has had a permit violation in the last two years and has not
fulfilled compliance requests.

A modification application shall be processed pursuant to KPB 21.29.030-
050 with public notice given as provided by KPB 21.25.060 when operators
request modification of their permit conditions based on changes in
operations set forth in the modification application.

There shall be no fee for permit extensions approved by the planning
director. The fee for a permit modification processed under KPB
21.29.070(D) will be the same as an original permit application in the
amount listed in the most current Kenai Peninsula Borough Schedule of
Rates, Charges and Fees.

Failure to submit a request for extension will result in the expiration of the
permit. The borough may issue a permit termination document upon
expiration pursuant to KPB 21.29.080. Once a permit has expired, a new
permit application approval process is required in order to operate the
material site.

Permits may be revoked pursuant to KPB 21.50.
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21.29.080. Permit termination.

When a permit expires, is revoked, or a permittee requests termination of
their permit, a review of permit conditions and site inspections will be conducted
by the planning department to ensure code compliance and verify site reclamation
prior to termination. When the planning director determines that a site qualifies for
termination, a termination document shall be issued to the permittee.

21.29.090. Permit modifications.

If a permittee revises or intends to revise operations (at a time other than
permit extension) so that they are no longer consistent with the original application,
a permit modification is required. The planning director shall determine whether
the revision to operations requires a modification. Permit modification shall be
processed in the same manner as original permits.

21.29.100. Recordation.

All permits, permit extensions, modified permits, prior existing uses, and
terminations shall be recorded. Failure to record a material site document does not
affect the validity of the documents.

21.29.110. Violations.
A. Violations of this chapter shall be governed by KPB 21.50.

B. In addition to the remedies provided in KPB 21.50, the planning director
may require bonding in a form and amount adequate to protect the borough's
interests for an owner or operator who has been cited for three violations of
KPB 21.50,21.25, and 21.29 within a three-year period. The violations need
not be committed at the same material site. Failure to provide requested
bonding may result in permit revocation proceedings.

21.29.120. Prior existing uses.

A. Material sites are not held to the standards and conditions of a CLUP if a
prior existing use (PEU) determination was granted for the parcel in
accordance with KPB 21.29.120(B). To qualify as a PEU, a parcel's use as
a material site must have commenced or have been operated after May 21,
1986, and prior to May 21, 1996, provided that the subject use continues in
the same location. In no event shall a prior existing use be expanded beyond
the smaller of the lot, block, or tract lines as they existed on May 21, 1996.
If a parcel is further subdivided after May 21, 1996, the pre-existing use
may not be expanded to any lot, tract, or parcel where extraction had not
occurred before or on February 16, 1999. If a parcel is subdivided where
extraction has already occurred, the prior existing use is considered
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abandoned, and a CLUP must be obtained for each parcel intended for
further material site operations. The parcel owner may overcome this
presumption of abandonment by showing that the subdivision is not
inconsistent with material site operation. If a parcel subject to a prior
existing use is conveyed, the prior existing use survives the conveyance.

Owners of sites must have applied to be registered as a prior existing use
prior to January 1, 2001.

[ANY PRIOR EXISTING USE THAT HAS NOT OPERATED AS A MATERIAL SITE
BETWEEN MAY 21, 1996, AND MAY 21,2011, IS CONSIDERED ABANDONED AND
MUST THEREAFTER COMPLY WITH THE PERMIT REQUIREMENTS OF THIS
CHAPTER. THE PLANNING DIRECTOR SHALL DETERMINE WHETHER A PRIOR
EXISTING USE HAS BEEN ABANDONED. AFTER GIVING NOTICE TO THE PARCEL
OWNER THAT A PEU IS CONSIDERED ABANDONED, A PARCEL OWNER MAY
PROTEST THE TERMINATION OF THE PEU BY FILING WRITTEN NOTICE WITH
THE PLANNING DIRECTOR ON A FORM PROVIDED BY THE PLANNING
DEPARTMENT. WHEN A PROTEST BY A PARCEL OWNER IS FILED, NOTICE AND
AN OPPORTUNITY TO MAKE WRITTEN COMMENTS REGARDING PRIOR EXISTING
USE STATUS SHALL BE ISSUED TO OWNERS OF PROPERTY WITHIN A ONE-HALF
MILE RADIUS OF THE PARCEL BOUNDARIES OF THE SITE. THE OWNER OF THE
PARCEL SUBJECT TO THE PRIOR EXISTING USE MAY SUBMIT WRITTEN
INFORMATION, AND THE PLANNING DIRECTOR MAY GATHER AND CONSIDER
ANY INFORMATION RELEVANT TO WHETHER A MATERIAL SITE HAS OPERATED.
THE PLANNING DIRECTOR MAY CONDUCT A HEARING IF HE OR SHE BELIEVES
IT WOULD ASSIST THE DECISION-MAKING PROCESS. THE PLANNING DIRECTOR
SHALL ISSUE A WRITTEN DETERMINATION WHICH SHALL BE DISTRIBUTED TO
ALL PERSONS MAKING WRITTEN COMMENTS. THE PLANNING DIRECTOR'S
DECISION REGARDING TERMINATION OF THE PRIOR EXISTING USE STATUS
MAY BE APPEALED TO THE PLANNING COMMISSION WITHIN 15 DAYS OF THE
DATE OF THE NOTICE OF DECISION. |

The owner of a material site that has been granted a PEU determination shall
provide proof of compliance with AS 27.19.030 — 050 concerning
reclamation to the planning department no later than July¥1,202+. The proof
shall consist of an Alaska Department of Natural Resources (DNR)
approved reclamation plan and receipt for bonding or a letter of intent filed
with DNR.

1. The planning department may request proof of continued
compliance with AS 27.19.030 — 050 on an annual basis.

[t

Pursuant to KPB 21.29.110 the enforcement process and remedies
set forth in KPB 21.50 shall govern if the proof that the statutory
requirements contained in AS 27.19.030-050 is not provided to the
planning department.
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SECTION 3. That KPB 21.50.055 is hereby amended, as follows:
21.50.055. Fines.

A. Following are the fines for violations of this title. Each day a violation
occurs is a separate violation. Violations begin to accrue the date the
enforcement notice is issued and continue to the date the enforcement is
initially set for hearing. The fine for a violation may not be reduced by the
hearing officer to less than the equivalent of one day's fine for each type of

violation.
CODE CHAPTER & DAILY
SECTION VIOLATION DESCRIPTION FINE
KPB 20.10.030(A) Offering land for sale without final plat approval $300.00
KPB 20.10.030(B) Filing/recording unapproved subdivision/plat $300.00
KPB 20.10.030(C) Violation of subdivision code or condition $300.00
KPB 21.05.040(C) Violation of variance conditions $300.00
KPB 21.06.030(D) Structure or activity prohibited by KPB 21.06 $300.00
KPB 21.06.040 Failure to obtain a Development Permit/Floodplain Management | $300.00

Failure to obtain a SMFDA Development Permit/Violation of

KPB 21.06.045 SMFDA permit conditions/Floodplain Management $300.00

KPB 21.06.050 Violation of permit conditions/Floodplain Management $300.00
Failure to obtain staff it/Violation of staff

KPB 21.18.071 a1u.re 0 obtain sta pemn/Vlo.alono S.’fl $300.00
permit/Anadromous Streams Habitat Protection

KPB 21.18.072 Failure t.o obtai.n.limited commercial activity pe.rmit/Violat.ion of $300.00

permit conditions/Anadromous Streams Habitat Protection
KPB 21.18.075 Prohibited use or structure/Anadromous Streams Habitat $300.00

Protection
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CODE CHAPTER & DAILY
VIOLATION DESCRIPTION
SECTION FINE

Failure to obtain Conditional Use Permit/Violation of
KPB 21.18.081 Conditional Use Permit Condition/Anadromous Streams Habitat | $300.00
Protection

Failure to obtain prior existing use/structure permit/Violation of

KPB 21.18.090 . .. . ) 300.00
permit conditions/Anadromous Streams Habitat Protection 3
KPB 21.18.135(C) Violation of emergency pc?rmit condi.tions/anadromous stream $300.00
habitat protection
KPB 21.25.040 Failur§ to thain a Permit/Material SiFe/Correct?onal comrpunity $300.00
residential center/Concentrated Animal Feeding Operation
KPB 21.28.030 Violation of permit conditions/ C;oncentrated Animal Feeding $300.00
Operations
KPB 21.29.020 Failure to Obtain a counter permit/Material Site Permits $300.00

Violation of Conditional Land Use Permit Conditions/Material
KPB 21.29.050 Site Permits $300.00
Also applies to KPB 21.26 material site permits

KPB 21.29.060 Violation of. Reclamation Plan/Mat.erial. Site Per@its $300.00
Also applies to KPB 21.26 material site permits

KPB 21.29.120 Failure to Provide Reclamation Plan and Proof of Bonding or $300.00
Letter of Intent

KPB 21.44.100 Violation of Pre-existing structures/Local Option Zoning $300.00

Prohibited expansion of nonconforming use/Local Option

KPB 21.44.110(D) . $300.00
Zoning

KPB 21.44.110(E) Prohibited Change in Use/Local Option Zoning $300.00

KPB 21.44.110(G) Violation of Conditions on Nonconforming Use/Local Option $300.00

Zoning
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CODE CHAPTER &
SECTION

KPB 21.44.130(C)(D)

KPB 21.44.130(F)
KPB 21.44.135

KPB 21.44.160(A)(B)

KPB 21.44.160(C)

KPB 21.44.165(A)(B)

KPB 21.44.165(C)

KPB 21.44.170(A)(B)

KPB 21.44.170(C)

KPB 21.44.175(B)(C)

KPB 21.44.175(D)

KPB 21.44.180(A)(B)

KPB 21.44.180(C)

KPB 21.44.190(A)(B)

KPB 21.44.190(C)

VIOLATION DESCRIPTION

Violation of Home Occupation Standards and Conditions/Local
Option Zoning

Disallowed Home Occupation/Local Option Zoning

Failure to file development notice

Prohibited use

Violation of Development Standards/Single Family
Zoning/Local Option Zoning

Prohibited use

Violation of Development Standards/Small Lot Residential
Zoning/Local Option Zoning

Prohibited use

Violation of Development Standards/Rural Residential
District/Local Option Zoning

Prohibited Use

Violation of Development Standards/Residential Waterfront

Prohibited Use

Violation of Development Standards/Multi-Family Residential
District/Local Option Zoning

Prohibited Use

Violation of Development Standards/Industrial District/Local
Option Zoning

DAILY
FINE

$300.00

$300.00

$300.00

$300.00

$300.00

$300.00

$300.00

$300.00

$300.00

$300.00

$300.00

$300.00

$300.00

$300.00

$300.00
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CODE CHAPTER &
SECTION

KPB 21.46.030(b)

KPB 21.50.100(F)

KPB 21.50.100(G)

KPB 21.50.130(I)

VIOLATION DESCRIPTION

Failure to maintain bear-resistant garbage cans/Local option
zone/Birch and Grove Ridge subdivisions Rural Residential
District

Removal of posted enforcement notice
Violation of enforcement notice

Violation of an enforcement order

SECTION 4. That this ordinance shall become effective upon its enactment.

DAILY
FINE

$300.00

$300.00

$1,000.00

$1,000.00

ENACTED BY THE ASSEMBLY OF THE KENAI PENINSULA BOROUGH THIS * DAY

OF * 2022.

ATTEST:

Brent Johnson, Assembly President

Johni Blankenship, MMC, Borough Clerk

02/01/22 Vote on motion to table:

Yes: Bjorkman, Chesley, Cox, Derkevorkian, Ecklund, Elam, Hibbert, Tupper, Johnson
No: None
Absent: None
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