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September 19, 2023Lands Committee Meeting Agenda

Ordinance 2022-36 (Johnson, Chesley) Substitute: Amending KPB 

Chapter 21.25 and KPB Chapter 21.29 Regarding Conditional Land 

Use Permits and Material Site Permits, Updating Notice, Applicability, 

Permit Types, Application Requirements, Standards and Permits 

Conditions  (Johnson, Chesley) (Additional Hearing on 10/10/23)

2022-361.
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September 19, 2023Lands Committee Meeting Agenda

Ordinance 2022-36 Substitute

Substitute Memo

Substitute Sectional Analysis

Mayor Amendments #1 - #11

Derkevorkian/Mayor Amendment

090523 Assembly Presentation O2022-36

Permitting Process

Substance Comparisons

Review of Members, Meetings, and Votes

Chesley Amendment #1 Replacement 21.29.050(B)

Johnson Amendment #4 Substitute 21.29.040(A)(3)

Chesley Amendment #9

Chesley Amendment #10  21.29.050(B)(1)

Chesley Substitute Amendment #5

Chesley Amendment #8 Replacement

Derkevorkian Amendment #13 Replacement for 21.29.120(A) and (D)

Derkevorkian Amendments #1-#14

Derkevorkian Substitute Amendment #12

Derkevorkian Amendment #15

Visual Aid for Amendments_Committee of the Whole 6.6.23

Johnson Amendments #1-#6

Chesley Amendments #1-#5

Chesley Amendment #6

Chesley Amendment #7

Chesley Amendment Clerical Edits

Administrative Amendment #10

Tupper Amendments #1-6 (dealt with)

Administrative Amendments #1-#9 (addressed @ 11/15/22 subcommittee)

Public Comment -Tsunami Inudation Zone

Sectional Analysis with Potential Amendments - Planning Department

Memo

Final Material Site Sectional Analysis

Material Site Subcommittee Presentation

Review Notes by Charley Palmer

Takings Overview presentation

Public Comments

102522 Public Comments

111522 Public Comment

Attachments:
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September 19, 2023Lands Committee Meeting Agenda

121322 Public Comments

010323 Public Comment

062023 Public Comments

071023 Public Comment

071323 Public Comment

090523 Public Comment

090723 Public Comments

091123 Public Comment

091223 Public Comment

Reference Copy R2018-004 SUB

Reference Copy O2019-30

Reference Copy O2021-41

Reference Copy O2021-41 SUB

UNFINISHED BUSINESS

1.  Notices to Consider

A Resolution of Intent by The Kenai Peninsula Borough Assembly 

Establishing that Financing of Energy and Resilience Improvement 

Projects through Assessments Serves a Valid Public Purpose and 

Related Matters (Ecklund) (Referred to Lands Committee) [Tabled on 

01/03/23]

[Clerk's Note: Assembly Member Ecklund gave notice to remove 

Resolution 2023-005 from the table, per KPB 22.40.070.]

2023-005a.

Resolution 2023-005

Memo

Public Comments

Attachments:
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Introduced by: Johnson, Chesley 

Substitute Introduced: 09/05/23 

O2022-36 (Johnson, Chesley) See Original Ordinance  

for Prior History 

Hearing: 09/09/23 

Action: Postponed to 09/19/23 and  

Added Additional Hearing on 10/10/23 

Vote: 9 Yes, 0 No, 0 Absent 

Date:  

Action:  

Vote:  

 

KENAI PENINSULA BOROUGH 

ORDINANCE 2022-36 

(JOHNSON, CHESLEY) SUBSTITUTE 

 

AN ORDINANCE AMENDING KPB CHAPTER 21.25 AND KPB CHAPTER 21.29 

REGARDING CONDITIONAL LAND USE PERMITS AND MATERIAL SITE 

PERMITS, UPDATING NOTICE, APPLICABILITY, PERMIT TYPES, APPLICATION 

REQUIREMENTS, STANDARDS AND PERMITS CONDITIONS 

 

WHEREAS, there are goals and objectives within the 2019 Kenai Peninsula Borough 

Comprehensive Plan to establish policies that better guide land use to minimize 

land use conflicts, maintain property values, protect natural systems and support 

individual land use freedoms, as well as strategy objectives to update the Borough’s 

existing conditional use regulations for gravel extraction and other uses to better 

address reoccurring land use conflicts; and 

 

WHEREAS, under current state law a first or second class borough must provide for planning, 

platting, and land use regulation on an areawide basis, except where such powers 

have been delegated to a city within the Borough; and  

 

WHEREAS, land use regulation includes zoning powers; and  

 

WHEREAS, the Borough has enacted KPB Chapter 21.04, Zoning Districts, and has established 

two zoning districts: the municipal district and the rural district; and 

 

WHEREAS, within the rural district, KPB 21.25.040 requires a permit for the commencement 

of certain land uses within the rural district of the Kenai Peninsula Borough; and 

 

WHEREAS, approximately 243 registered prior existing use material sites and approximately 68 

conditional land use permits for material sites have been granted since 1996; and 

 

WHEREAS, the assembly established a material site work group by adoption of Resolution 

2018-004 (Substitute) to engage in a collaborative discussion involving the public 

and industry to make recommendations regarding the material site code; and 
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WHEREAS, the ordinance, Ordinance 2019-30, incorporating the final report and work group 

recommendations, failed enactment following public hearing and a vote during the 

assembly’s October 24, 2019 meeting; and  

 

WHEREAS, in late 2021, due to continued conflict including costly administrative and court 

appeals, the administration brought this land use issue back to the assembly and 

requested assembly action regarding the permitting process related to earth 

materials extraction and processing; and   

 

WHEREAS, throughout this process the planning department, the material site work group, the 

planning commission, and the assembly have received many verbal and written 

public comments from Borough residents, professionals, and site operators; and 

 

WHEREAS, the assembly first considered this issue by looking at the same ordinance that failed 

in 2019, relabeled Ordinance 2021-41; and  

 

WHEREAS, Ordinance 2021-41 and a related substitute ordinance were tabled by the assembly 

at its February 1, 2022 to allow for consideration by the assembly as a committee 

of the whole, and  

 

WHEREAS, the availability of three different types of conditional land use permits for material 

sites are designed to separate impacts of such uses and tailor applicable conditions 

and requirements to the associated impacts; and 

 

WHEREAS, the Kenai Peninsula Borough recognizes the importance of implementing bonding, 

as applicable, to ensure neighboring properties and water sources are insured; and  

 

WHEREAS, implementing a systematic process to determine a prior-existing use will allow the 

planning department to better identify the number of and types of pre-existing use 

sites in existence on the Kenai Peninsula and address complaints regarding 

nonconforming prior existing material sites; and 

 

WHEREAS, requiring all prior-existing use operations to comply with reclamation plan and 

hours of operation requirements protects public health, safety, and general welfare; 

and 

 

WHEREAS, requiring all prior-existing use operations which extract material below or within 

two feet of the seasonal highwater table to conduct operations in accordance with 

the requirements outlined in the relevant sections of code protects public health, 

safety, and general welfare; and   
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WHEREAS, buffer zones, dust control, hours of operation, and setbacks as mandatory conditions 

applicable to all permits, along with the discretionary conditions and conditions 

specific to processing or extraction with the water table, will reduce dust, noise, 

and attractive nuisances, thereby promoting public health, safety, and general 

welfare; and  

 

WHEREAS, providing the planning director or planning commission the ability to add certain 

discretionary conditions recognizes the unique challenges material sites on the 

Kenai Peninsula present and that all conditions appropriate for one material site on 

one part of the Kenai Peninsula may not be appropriate for another site located on 

another part of the Kenai Peninsula; and  

 

WHEREAS, Ordinance 2022-36 was postponed multiple times in 2022 and 2023 after the 

Assembly formed a Committee of the Whole to work through the ordinance section 

by section, amendment by amendment; and 

 

WHEREAS, the Committee of the Whole first met on August 23, 2022 and subsequently 20 

additional meetings; and 

 

WHEREAS, the Committee of the Whole considered and deliberated 63 amendment documents 

to Ordinance 2022-36, made 107 motions, and voted on 89 separate items; and  

 

WHEREAS, Ordinance 2022-36 and this substitute ordinance went before the Planning 

Commission for review; and 

 

WHEREAS, after years of work, public input, and public deliberative process, this substitute 

ordinance enacts a new notice section to align with notice requirements of Title 20 

of Borough code and enacts a new chapter of code related to material sites wherein 

it establishes a CLUP permit system containing three different endorsement types 

with standards and conditions applicable to each endorsement, which are intended 

to encourage responsible development while also protecting and promoting the 

public health, safety, and general welfare of all residents and visitors of the Kenai 

Peninsula Borough; 

 

NOW, THEREFORE, BE IT ORDAINED BY THE ASSEMBLY OF THE KENAI 

PENINSULA BOROUGH: 

 

SECTION 1. That KPB 21.25.050 is hereby amended as follows. 
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21.25.050. Permit considerations—Public hearing required. 

 

 

A. Within 30 days of receiving an application, the planning director or designee shall 

review the submitted application for completeness and compliance with this 

chapter. If it is incomplete or does not meet the requirements of this chapter, the 

planning director shall notify the applicant in writing. The planning director shall 

thereafter either return the application to the applicant or schedule the application 

to be considered by the planning commission at the next appropriate scheduled 

meeting.  Upon receiving an application, the planning director or designee will 

forward a copy of the application to the Kachemak Bay National Estuarine 

Research Reserve (“KBNERR”) for review and comment. KBNERR will have 

thirty days to provide its review and comment prior to submission of the application 

to the planning commission if the application is otherwise complete. 

… 
 

SECTION 2. That the Kenai Peninsula Borough Code of Ordinances is hereby amended by 

repealing and reenacting KPB Chapter 21.25.060, Notice, which shall read as 

follows: 

 

21.25.060.  Notice. 

 

A. Except for counter permits for material sites issued under KPB 21.29.020(A) or 

expressly excepted elsewhere in this title, notice of any pending application 

required under this title will be given in accordance with this section.  

 

B. Required forms of notice are as follows: 

1.  Notice of the pending application will be published on the borough website.  

 

2.  When available, the notice will also be posted on a public bulletin of the 

impacted community.  

 

3. At the beginning of the notice period a copy of the notice will be sent by 

First Class U.S. Mail to all owners and leaseholders of record of property 

located with a radius of one-half mile of the subject property, except for 

permit applications under KPB 21.29 the notice area is the parcels within a 

radius of 1000 feet of the subject property. 

 

C. The notice must contain a description of the proposed location, the type of proposed 

land use or a description of the action requested, as applicable, the applicant's name, 

where written comments may be submitted, the last deadline for submitting written 

comments to the planning commission, and the date, time and location of the public 

hearing. 
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D. The failure of any person to receive any notice required under this section, where 

the records of the borough indicate the notice was provided in a timely and proper 

manner, will not affect the validity of any proceeding under this title or be basis for 

appeal.   

 
SECTION 3.  That the Kenai Peninsula Borough Code of Ordinances is hereby amended by 

repealing and reenacting KPB Chapter 21.29, Material Site Permits, which shall 

read as follows: 

 

21.29.005.  Intent and Purpose.  

 

The purpose of this chapter is to provide a land use permitting process to regulate the 

operation, scope, and duration of earth materials extraction and processing within the 

borough while promoting the public health, safety, and general welfare of the Kenai 

Peninsula Borough, including the health of aquatic systems that support salmon. It is the 

further purpose of this chapter to promote compatible, orderly development.  

 

21.29.010.  Applicability—Prohibitions. 

 

A. This chapter applies to all private and public lands in the borough except where the 

use is prohibited by ordinance within a local option zoning district or exempt under 

KPB 21.29.015. 

 

B. This chapter does not apply within the incorporated cities of the Kenai Peninsula 

Borough. 

 

C. Earth material extraction within 300 linear feet from riparian wetlands and the 

seasonal high-water level of naturally-occurring open water bodies, such as a lake, 

pond, river, perennial stream, or ocean, is prohibited. This prohibition does not 

apply to man-made water bodies or isolated ponds of less than one acre on private 

property or the construction of waterbodies within the permitted area.  

 

D. All operations must be conducted in accordance with the current publication of the 

State of Alaska, Alaska DEC User’s Manual Best Management Practices for 

Gravel/Rock Aggregate Extraction Projects. In the event a provision of this chapter 

conflicts with the State of Alaska’s manual, this chapter controls.  

 

E. Up to 5,000 gallons of water per day may be withdrawn from a well. Proof of 

ADNR use authorization is required for a withdrawal of water in excess of 5,000 

gallons per day from a well, as long as there is no open pond with active excavation. 

Open water is allowed only with an approved settling pond per KPB 21.29.055 or 

in conjunction with a CLUP approved pursuant to KPB 21.29.057 (Type III CLUP). 
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21.29.015.  Material extraction exempt from obtaining a permit. 

 

A. Material extraction limited to one acre per parcel, that is not in a mapped flood 

plain or subject to 21.29.015(B), does not require a permit. There will be no 

excavation within 20 feet of a public right-of-way or within 10 feet of a lot line. 

An owner or operator exempt under this subsection must register with the borough 

on a form provided by the planning department and must comply with KPB 

21.29.010(C). Material extraction within two feet of seasonal high-water table 

and all material crushing or screening activities are prohibited under this 

exemption. 

 

B. Material extraction taking place on dewatered bars within the confines of the 

Snow River and the streams within the Seward-Bear Creek Flood Service Area 

do not require a permit, however, operators subject to this exemption must 

provide the planning department with the information required by 

KPB 21.29.030(A)(1) and (6), and a current flood plain development permit prior 

to beginning operations. 

 

C. A prior existing use that is in full compliance with all provisions of 

KPB 21.29.120 does not require a material extraction permit.  

 

D. Material extraction from public or private property which is necessary for the 

construction of a public or private development on the same property does not 

require a material site extraction permit. 

 

21.29.020.  Types of permits available.  

  

A. Counter permit. A counter permit is required for earth material extraction which 

disturbs more than one acre and less than 5 cumulative un-reclaimed acres and is 

limited to one counter permit per parcel. Material conditioning or processing, and 

material extraction within two feet of the seasonal high-water table is prohibited 

under a counter permit except, upon request from the applicant, the planning 

director or designee may issue a one-time processing waiver for screening of 

materials only. The one-time processing waiver may not exceed sixty consecutive 

days. The hours of operation under the one-time processing waiver are the same as 

provided for a Type II Earth Materials Conditioning or Processing Endorsement 

under 21.29.055. Buffer conditions for a one-time processing waiver must be 

established consistent with the permit application prior to commencement of 

processing operations. A counter permit is valid for a period of two years. Upon 

request from the applicant, the planning director, or designee, may grant one 12-

month extension on a counter permit. Counter permits are approved by the 

planning director, or designees, and are not subject to notice requirements under 

KPB 21.25.060. The planning director’s decision to approve or deny a counter 
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permit may be appealed to the planning commission, which must act as the 

hearing officer, in accordance with KPB 21.20.  

 

B. Conditional land use permit. A conditional land use permit (CLUP) is required 

for earth materials excavation, extraction, and earth materials conditioning or 

processing, that exceed the limitations for a counter permit in KPB 21.29.020(A) 

or for activities within two feet of the seasonal high-water table. A CLUP 

applicant may request the following CLUP endorsements as part of a single 

application and fee: 

 

1. Type I Endorsement – Earth Materials Extraction. A Type I Endorsement 

is required for any earth materials excavation or extraction which disturbs 

5 or more cumulative acres. Earth materials conditioning or processing 

activities and excavation or extraction within two feet of the seasonal 

high-water table is prohibited under this permit. The requirements and 

conditions in KPB 21.29.050 apply to a Type I Endorsement. 

 

2. Type II Endorsement – Earth Materials Conditioning or Processing. A 

Type II Endorsement is required for any operation that includes earth 

materials conditioning or processing activities. The conditions in KPB 

21.29.050 and KPB 21.29.055 apply to a Type II Endorsement.  

 

3. Type III Endorsement – Earth Materials Extraction Within Water Table.  

A Type III Endorsement is required for operations of any size that 

excavate or extract earth materials within two feet of the seasonal high-

water table. The requirements and conditions in KPB 21.29.050 and KPB 

21.29.057 apply to a Type III Endorsement. If the application includes 

earth materials conditioning or processing activities, then the requirements 

and conditions in KPB 21.29.055 apply. 

 

An applicant may request a CLUP that includes one, two or all three of the above 

endorsements. A CLUP is valid for a period of five years. A CLUP may be renewed in 

accordance with KPB 21.29.070. The provisions of KPB Chapter 21.25 are applicable to 

material site CLUPs and the provisions of KPB 21.25 and 21.29 are to be read in 

harmony. If there is a conflict between the provisions of KPB 21.25 and 21.29, the 

provisions of KPB 21.29 are controlling. 

 

21.29.030. Application procedure.  

 

A.  In order to obtain a counter permit or CLUP under this chapter, an applicant must 

first complete and submit to the borough planning department a permit application, 

along with the fee listed in the most current Kenai Peninsula Borough Schedule of 

Rates, Charges and Fees. The planning director may determine that certain 

contiguous parcels are eligible for a single permit. The application must include the 

following items, without which the application will be deemed incomplete:  
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1. Legal description of the parcel, KPB tax parcel ID number, and 

identification of whether the permit is for the entire parcel, or a specific 

location within a parcel;  

 

2. Expected life span of the material site;  

 

3. A buffer plan consistent with KPB 21.29.050(A)(1); 

  

4. Reclamation plan consistent with KPB 21.29.060;  

 

5. The depth of excavation;  

 

6. Type of material to be extracted;  

 

7. A site map provided by a professional surveyor licensed in the State of 

Alaska to include the following: 

 

a. Location and elevation of test holes, and depth of groundwater, based 

on the seasonal high-water table. At least one test hole per ten acres of 

excavated area is required. The test holes must be at least two feet 

below the proposed lowest elevation of excavation depth. Depth of 

groundwater may also be established by a civil engineer licensed in the 

State of Alaska using professionally-accepted methods and data.  

 

b. Location of all private wells of adjacent property owners within 300 

feet of the proposed parcel boundary; 

 

c. Identification of all encumbrances, including but not limited to, 

easements; 

 

d. Points of ingress and egress. Driveway permits must be acquired from 

either the state or borough as appropriate prior to submitting the 

application; 

 

e. Identify and label all drainage features entering and exiting the 

property; 

 

f. Location of any water body on the parcel, including the location of any 

riparian wetland as determined by best available data; 

 

g. North arrow;  

 

h. The scale to which the site plan is drawn;  
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i. Preparer's name and date; and 

 

j. Field verification must include staking the boundary of the parcel at 

sequentially visible intervals. The planning director may grant an 

exemption in writing to the staking requirements if the parcel 

boundaries are obvious or staking is unnecessary. 

 

8. A site plan is required by a civil engineer licensed in the State of Alaska. 

The site plan must include the following:  

 

a. Surface water protection measures, if any, for adjacent properties, 

including the use of diversion channels, interception ditches, on-site 

collection ditches, sediment ponds and traps, and silt fence;  

 

b. Location of excavation, and, if the site is to be developed in phases, the 

life span and expected reclamation date for each phase;  

 

c. Proposed buffers consistent with KPB 21.29.050(A)(1), or alternate 

buffer plan;  

 

d. Anticipated haul routes; 

 

e. Location of any processing areas on the parcel, if applicable; and 

 

f. Ground water protection measures for anadromous waters, especially 

with regard to juvenile salmon, as identified by shallow groundwater 

flow paths and critical areas of aquifer connectivity, such as recharge, 

where this information is available. 

 

9. A statement by the operator of the site that the requirements of KPB 

21.29.045 have been satisfied.  

 

B. In order to aid the planning commission or planning director's decision-making 

process, the planning director may provide vicinity, aerial, land use, and ownership 

maps for each application and may include additional information.  

 

21.29.040.  Standards for sand, gravel or material sites.  
 

A. These material site regulations are intended to protect against aquifer disturbance, 

road damage, physical damage to adjacent properties, dust, noise, visual and other 

impacts of earth materials extraction sites through setbacks, buffer zones, street-

level visual screening, and protection of salmon-rearing waters. Prior to granting a 

counter permit or conditional land use permit under this chapter, the planning 

director or planning commission, as applicable, must make the following findings: 
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1. That the use is not inconsistent with the applicable comprehensive plan; 

 

 

2. That the use will not be harmful to the public’s health, safety, and general 

welfare, or the health of anadromous waters particularly with regard to 

juvenile salmon; 

 

3. That sufficient setbacks, buffer zones, and other safeguards, including 

measures to mitigate impacts to groundwater flow paths important for 

juvenile salmon, are being provided consistent with this chapter;  

 

4. That the use provides for a reclamation plan consistent with this chapter; 

and 

 

5. That the use will preserve the value and character of the surrounding area. 

 

21.29.045.  Required compliance with State and Federal laws 

 

A.  All applicants for permits for earth materials extraction are required to demonstrate 

compliance with state and federal law. Prior to final approval of the permit, the 

applicant or agent must provide written documentation from the permitting agency 

of compliance with the following: 

 

1. An Alaska Department of Natural Resources (ADNR) temporary use 

authorization if the applicant intends for water to leave the site. If water 

leaves the side, the applicant must adhere to the provisions of the ADNR 

temporary water use authorization; 

 

2. Mining permit as required by ADNR  if extraction activities are to take place 

on state land; 

 

3. Reclamation plan as required by ADNR, pursuant to A.S. 27.19; 

 

4. Notice of intent for construction general permit or multi-sector general 

permit and storm water pollution prevention plan, and other associated 

permits or plans required by the Department of Environmental 

Conservation (DEC) pursuant to the Alaska Pollutant Discharge 

Elimination System (APDES) requirements;  

 

5. United States Army Corps of Engineers (USACE) permit pursuant to 

Section 404 of the Clean Water Act, 33 U.S.C. 1344, if material extraction 

activity requires USACE approval; and 

 

6. Any other applicable state or federal agency with regulatory authority of 

mining activities or earth materials extraction. 
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B. In addition to the requirements in subsection (A) of this section, all activity must 

be conducted in compliance with state or federal regulations governing the items 

listed below. Written documentation of compliance with these regulations is not 

required. Complaints received by the borough of violations of requirements within 

this section will be forwarded to the appropriate agency for enforcement, this 

includes but is not limited to: 

 

1.     Air quality. 

 

a.     EPA air quality control permit is required for asphalt plants and 

crushers; 

 

b.  ADNR burn permit is required for brush or stump burning. 

Combustibles must be stockpiled separate from noncombustibles, and 

burn permit requirements must be followed; and 

 

c. ADEC dust control and air quality regulations pertaining to burning 

activities must be followed. 

 

2.     Water quality. EPA or ADEC regulations controlling spills, spill reporting, 

storage and disposal of oil, anti-freeze and hydrocarbons. 

 

3.     Hazardous Materials. Use and storage of hazardous materials, waste and 

explosives. 

 

a.     EPA regulations controlling use of hazardous materials must be 

followed; and 

 

b.     U.S. Bureau of Alcohol, Tobacco, Firearms and Explosives regulations 

must be followed when storing or using explosives. 

 

C.  Failure to comply with any of the requirements in subsections (A) and (B) of this 

section is a violation of the permit, and is subject to enforcement pursuant to KPB 

Chapter 21.50. 

 

21.29.050.  Permit conditions applicable to all permits.  

 

A. The planning commission or planning director, as applicable, must impose the 

following mandatory conditions prior to approval of a permit under this chapter:  
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1. Buffer Zone. 

 

a. A minimum 30-foot buffer zone must be established between the 

area of excavation and the parcel boundaries. The buffer zone must 

provide visual, dust, and noise screening. The buffer zone may 

include one of the following: a six-foot earthen berm with a 2:1 

slope; a minimum six-foot foot sight-obscured fence; or an 

alternative buffer proposal that the planning commission or planning 

director, as applicable, deems appropriate. There is no requirement 

to buffer the material site from uses which commence after the 

approval of the permit. Berms may not alter natural drainage 

features; 

 

b. Where an easement exists, a buffer must not overlap the easement, 

unless otherwise conditioned by the planning commission or 

planning director, as applicable; and 

 

c. This requirement may be waived upon a finding by the planning 

director or planning commission, as applicable, that a lot line where 

the waiver is requested is directly adjoining another material site or 

industrial use.  

 

d. Geographic Information System (GIS), Photogrammetry, LIDAR, 

and other technologies may be utilized in the design of the buffer 

zone. Using this technology, line-of-site profile drawings may be 

utilized in the determination of sufficiency of the buffer zone. 

 

e. At its discretion the planning director or planning commission (as 

applicable) may waive or reduce buffer requirements when 

screening proves to be not necessary or not feasible.  

 

2. Water source separation.  

 

a. Material extraction below or within two feet of the seasonal high-

water table is prohibited unless the applicant is issued a Type III 

Endorsement and the requirements and conditions in KPB 

21.29.057 are satisfied; 

 

b. Offsite excavation dewatering is prohibited; 

 

 

c. All permits will be issued with a condition which prohibits any 

material extraction within 100 linear feet of any water source as 
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defined in KPB 21.29.130 existing prior to original permit issuance; 

and 

 

d. On site movement of water may be permitted pursuant to KPB 

21.29.057 if: (i) the operator provides a statement under seal and 

supporting data from a qualified independent civil engineer licensed 

and active in the State of Alaska that the dewatering will not lower 

any known water systems; and (ii) the applicant posts a bond for 

liability for potential accrued damages in an amount equivalent to 

the cost to replace each water wells within a 300-foot radius of the 

site. The rebuttable presumption is that the cost per well is a 

minimum of $10,000.  

 

e. All permits must include a condition prohibiting material extraction 

inside the boundaries of a mapped tsunami hazard zone within 500 

linear feet of any existing private or public drinking water source 

except for material sites where the floor is higher than the 

surrounding ground in at least one direction. 

 

3. Roads. Operations that impact borough roads must be conducted in 

accordance with the requirements and remedies of KPB Chapter 14.40. 

 

4. Dust control. Dust suppression is required on haul roads within the 

boundaries of the material site by application of water or calcium chloride.  

 

5. Hours of operation. Material extraction activities, including equipment 

operation, may only occur between the hours of 6:00 a.m. and 9:00 p.m. 

Alaska Standard Time (AKST), or as determined by the planning 

commission or planning director, as applicable, to be appropriate based on 

information presented. 

 

a. Project-based waiver. An applicant may request a seasonal, project-

based waiver of the hours of operation requirements under this 

subsection. A waiver granted under this subsection is valid for up to 

six consecutive calendar months. To grant a waiver under this 

subsection, the commission must find that the waiver is necessary 

for a specific project, and that the waiver is not harmful to the public 

health, safety, and general welfare of borough residents. 

 

6. Groundwater elevation. All material sites must maintain one monitoring 

well two feet below the proposed excavation per ten acres of excavated area. 

 

 

 

7. Setback. Material site excavation areas must be 250 feet from the property 

boundaries of any existing public school ground, private school ground, 
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college campus, licensed childcare facility, multi-purpose senior center, 

assisted living home, and licensed health care facility.  

 

8. Permit boundaries. The buffers and any easements or rights-of-way 

abutting the proposed permit area must be staked at sequentially visible 

intervals. Field verification and staking will require the services of a 

professional land surveyor. Stakes must be in place prior to issuance of the 

permit. 

 

9. Processing. Material extraction of any size that includes processing, 

screening, or crushing activities is prohibited unless the applicant is issued 

a Type II CLUP and the conditions in KPB 21.29.055 are imposed on the 

permit. 

 

B. Discretionary Conditions. The planning commission or planning director, as 

applicable, may set conditions of approval for issuance of a counter permit or 

CLUP, as appropriate for the area in which the development is sited, for the 

following:  

 

1. Setbacks/Buffer Area.    

 

a. The mandatory buffer area condition in subsection (A) above may 

be increased, up to a maximum of 100 feet between the area of 

excavation and the parcel boundaries, and include a combination of 

appropriate buffers, if the planning commission finds, based on 

substantial evidence presented, that increasing the buffer area is 

necessary for the public health, welfare and safety of the vicinity; 

 

i.  An earthen berm with a minimum 2:1 slope may be required. 

The berm height will be determined by the planning 

commission or planning director, as applicable, and constructed 

above preexisting elevation around the excavation area. As the 

excavation area expands, the berm will move toward 

negatively-impacted properties in the vicinity until such limits 

of the permitted area are exhausted. The berm must be 

maintained at the predetermined height while permitted activity 

is occurring. This earthen berm may be in addition to other 

buffer zone conditions imposed upon the permit. 

 

b. All other requirements of KPB 21.29.050(A)(1) apply; and 
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c. When a buffer area has been denuded less than a year prior to review 

of the application by the planning commission or planning director 

revegetation may be required.  

 

2. Road repair. In consultation with the Road Service Area Director, repair of 

public right-of-way haul routes may be required of the permittee.  

 

3. Ingress and egress. The planning commission or planning director may 

suggest the points of ingress and egress for the material site.  The permittee 

is not required to construct haul routes outside the parcel boundaries of the 

material site. Driveway authorization must be acquired, from either the state 

through an “Approval to Construct” or the borough road service area, as 

appropriate, prior to issuance of a material site permit when accessing a 

public right-of-way. 

 

4. Surface and ground water protection. Use of surface and ground water 

protection measures as specified in KPB 21.29.030(A)(8)(a). 

 

5. Street-level screening. Street-level visual screening, noise mitigation, and 

lighting restrictions as appropriate for the surrounding area and in 

accordance with the standards set forth in KPB 21.29.040. 

 

6. Noise suppression. At the discretion of the planning commission or 

planning director, as applicable, multi-frequency (white noise) back-up 

alarms may be required on all equipment and vehicles that have existing 

state or federal back-up alarm requirements as a condition to help meet the 

noise impact standard in accordance with and in consideration of existing 

uses in the vicinity. 

 

7. Special Impacts Zone (SIZ) 

 

a. The screening of adverse visual, noise, and dust impacts protects 

public health, safety, and general welfare. General welfare is further 

served through imposition of this zone. The distance restrictions 

balance the right to quiet enjoyment of one’s property against 

development rights.  Residents within this zone may request 

screening methods that are objective, measurable, and within the 

overall regulatory limits set by this chapter by providing substantial 

evidence to support the request.  
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b. For counter permits, visual, noise, and dust impacts that cannot be 

screened as set forth in Subsection 8(a) within 500 horizontal feet of 

an existing principle residential structure may be grounds for denial. 

For Type 1, 2, and 3 Endorsements, visual, noise, and dust impacts 

that cannot be screened as set forth in Subsection 8(a) within 750 

horizontal feet of an existing principle residential structure may be 

grounds for denial. The distances specified in this subsection will be 

measured from any outer wall of a principle residential structure to 

the nearest boundary of the proposed material site permitted parcel.  

 

8. Public campgrounds. From the last Monday of May through the first 

Monday of September each year, for operations within 1,000 feet of a 

campsite within a public campground, the following limitations to 

operations may be applied: 

 

(a)  hours of operation limited to 9:00 am to 6:00 pm;  

 

(b)  no excavation, processing, or hauling activity allowed over the 

Memorial Day and preceding weekend, Independence Day, or Labor 

Day and preceding weekend; or 

 

(c)  if a proposed haul route conflicts with a public campground entrance 

road, then the planning commission or planning director, as 

applicable, may designate the haul route to be used, with exceptions 

allowed for local delivery.  

 

The 1,000-foot distance will be measured from any campsite of the public 

campground to the outer boundary of the permitted area for which an 

applicant has requested a counter permit or conditional land use permit 

under this chapter. 

 

21.29.055.  Type II Endorsement – Earth Materials processing 

 

In accordance with KPB 21.29.020(B)(2), a Type II Endorsement is required for earth 

materials conditioning or processing activities. Prior to issuing a permit under this 

subsection, the planning commission must impose the mandatory conditions in KPB 

21.29.050(A) and discretionary conditions as the planning commission deems appropriate. 

In addition, the following requirements and permit conditions specific to Type II CLUP 

apply:  

 

A. Setback. Equipment which conditions or crushes material must be operated at least 

300 feet from the parcel boundaries. At its discretion, the planning commission may 

waive the 300-foot processing distance requirement, or allow a lesser distance in 

consideration of and in accordance with existing uses of the properties in the 

vicinity at the time of approval of the permit.  
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B. Hours of operation.  

 

1. Earth materials crushing equipment and blasting may only be operated 

between 8:00 a.m. and 7:00 p.m. AKST, or as determined by the planning 

commission.   

 

2. The planning commission may grant exceptions to increase the hours of 

operation and processing in the event of an emergency or a good-cause 

finding that the increased hours of operation serve a public purpose and are 

not harmful to the public health, safety, and general welfare of borough 

residents. Such an exception may not exceed 120 days.  

 

3.   Seasonal, project-based waiver. An applicant may request a seasonal, 

project-based waiver of the hours of operation requirements under this 

section. A waiver granted under this subsection is valid for six consecutive 

calendar months. To grant a waiver under this subsection, the commission 

must find that the waiver is necessary for a specific project, and that the 

waiver is not harmful to the public health, safety, and general welfare of 

borough residents.  

 

C.  Onsite retention of settling pond water is allowed, including for the washing of 

materials, provided that the settling pond is not created by channeling or redirecting 

natural water bodies or natural drainage. Notwithstanding, if a settling pond is 

within two feet of the seasonal high water table, then a Type III Endorsement is 

required.  

  

21.29.057.   Type III Endorsement - Material extraction below or within two feet of the 

seasonal high-water table.  

 

In accordance with KPB 21.29.020(B)(3), a Type III Endorsement is required for material 

extraction of material below or within two feet of the seasonal high water table. Prior to a 

permit being issued the planning commission must impose the mandatory conditions set 

forth in KPB 21.29.050(A) and discretionary conditions as deemed appropriate. In 

accordance with KPB 21.29.050(A)(2)(b) dewatering is prohibited. The following 

additional application requirements and permit conditions specific to a Type III 

Endorsement apply:  

 

A.     Prior to application for a Type III Endorsement, the following requirements must 

be met: 
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1.     Installation of a sufficient number of monitoring wells and test pits, as 

recommended by a qualified professional, to adequately determine 

groundwater flow direction, hydraulic gradient, water table and seasonal 

high-water table elevation Monitoring well and test pit locations must 

provide the qualified professional with adequate information to characterize 

the entire property that will be permitted for material extraction. Well casing 

elevations must be surveyed to a vertical accuracy of 0.01 feet by a 

registered land surveyor and tied to NAVD 1988.  

 

2. Determination of seasonal high-water table elevation, groundwater flow 

direction, hydraulic gradient, and water table elevation for the site must be 

measured under the supervision of a qualified professional. 

 

3. A written report must be completed by a qualified professional that makes 

a determination about the potential adverse effects to groundwater and 

surface water body elevation, groundwater and surface water quality, 

surrounding water users and adjacent properties. The determination must be 

based on available data, interpretations of the data and knowledge of 

groundwater processes. 

 

4. The report must be submitted with the CLUP application and must: 

 

a.     Identify existing public water system sources, as identified by the 

state, that are located within one-half mile of the boundary of the 

property on which the activity will take place; 

 

b. Identify actual or presumed private drinking water wells located 

within one-half mile of the boundary of the property on which the 

activity will take place and include a copy of the available well logs; 

 

c. Identify existing regulated potential sources of contamination within 

at least one-half mile of the boundary of the property on which the 

activity will take place; 

 

d. Contain maps at appropriate scales presenting the results of the well 

search, the setbacks required by subsection (C)(7) of this section, 

and illustrating wetlands and water bodies; at least one map must 

show identified potential sources of contamination; 

 

e. Include the water table elevation monitoring data, monitoring well 

logs and records of any test pits, and a discussion of the seasonal 

high-water table determination; and 
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f. Evaluate subsurface hydrologic conditions and identify potential 

adverse effects that may occur as a result of material extraction. The 

evaluation of the hydrologic conditions must include identifying 

confining layers and ground water flow paths. 

 

B.     In addition to the application requirements for a Type I Endorsement, the 

application for a Type III Endorsement must include: 

 

1.    A description of the proposed extent and depth of material extraction 

beneath the seasonal high-water table. 

 

2. A written report that meets the requirements of subsection (A)(4) of this 

section, a monitoring plan, and a spill prevention, control, and 

countermeasures plan as required by this section. 

 

C.    Conditions.  In addition to the requirements of KPB 21.29.050, operating 

conditions for extraction within or below two feet of the seasonal high-water table 

are as follows: 

 

1.   Implement a monitoring plan that meets the requirements of this chapter. If 

existing wells will provide sufficient data, no additional wells are required. 

 

2.  Implement the spill prevention, control and countermeasures plan in 

accordance with Environmental Protection Agency’s requirements for 

above ground storage tank operations regardless of the quantity of 

petroleum products on site. 

 

3.  Groundwater flow direction, hydraulic gradient, and groundwater table 

elevation for the subject parcel must be measured at least monthly during 

active extraction. Monitoring wells must be maintained or replaced with 

equivalent monitoring wells.  

 

4.  Water elevation monitoring data must be retained for two years following 

completion of reclamation activities and must be provided to the planning 

director upon request. 

 

5.  A qualified professional must annually submit a report to the department 

that includes water table elevation monitoring data. 

 

6.  Operations must not breach or extract material from a confined aquifer or a 

confining layer beneath a perched aquifer. 
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a.     If evidence suggests a confined aquifer or confining layer has been 

breached, or if groundwater or surface water elevation changes 

rapidly or beyond natural variation, the director must be notified 

within 24 hours. 

 

i.     A hydrologic assessment, conducted by a qualified 

professional, to determine the affected area and the nature 

and degree of effects and a description of potential repair or 

mitigation options must be submitted to the director within 

14 calendar days of notification; and 

 

ii.    Repair or mitigation sufficient to address identified effects 

must be initiated as soon as practical, not to exceed 45 

calendar days from the date the assessment is received by the 

director. 

 

7.     Operations must maintain the following setbacks: 

 

a.     500 feet from the nearest down-gradient drinking water source; 

 

b. 350 feet from the nearest cross-gradient drinking water source;  

 

c.     200 feet from the nearest up-gradient drinking water source; and 

 

d. Minimum separation distances do not apply to drinking water 

sources constructed after a permit to extract material below the 

water table has been issued. 

 

21.29.060. –  Reclamation plan.  

 

A.  All material site permit applications require an overall reclamation plan.  A site 

plan for reclamation must be required including a scaled drawing with finished 

contours. A five-year reclamation plan must be submitted with a permit renewal 

request.  

 

B.  The applicant may revegetate and must reclaim all disturbed land within the time 

period approved with the reclamation plan so as to leave the land in a stable 

condition wherein a 2:1 slope is maintained. Any revegetation must be done with a 

non-invasive plant species. Bonding must be required at $750.00 per acre for all 

acreage included in the current five-year reclamation plan.  In the alternative, the 

planning director may accept a qualified professional’s estimate for determining 

the amount of bonding. If the applicant is bonded with the state, the borough’s 

bonding requirement is waived. Compliance with reclamation plans will be 

enforced under KPB 21.50. 
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C.  The following measures must be considered in the preparation, approval and 

implementation of the reclamation plan, although not all will be applicable to every 

reclamation plan:  

 

 1.  The area will be backfilled, graded and re-contoured using strippings, 

overburden, and topsoil so that it will be stabilized to a condition that will 

allow for revegetation under KPB 21.29.060(B).  

 

 2.  The topsoil used for reclamation must be reasonably free from roots, clods, 

sticks, and branches greater than 3 inches in diameter. Areas having slopes 

greater than 2:1 require special consideration and design for stabilization by 

an independent, professional civil engineer licensed and active in the State 

of Alaska. 

 

 3.  Exploration trenches or pits will be backfilled. Brush piles and unwanted 

vegetation must be removed from the site, buried or burned. Topsoil and 

other organics will be spread on the backfilled surface to inhibit erosion and 

promote natural revegetation.  

 

 4.  Topsoil mine operations must ensure a minimum of four inches of suitable 

growing medium is left or replaced on the site upon completion of the 

reclamation activity (unless otherwise authorized).  

 

5. Ponding may be used as a reclamation method as approved by the planning 

commission.  

 

6. The area will be reclaimed in a manner that is not harmful to public health, 

safety, and general welfare. 

 

D. The five-year reclamation plan must describe the total acreage to be reclaimed 

relative to the total excavation plan. The five-year reclamation plan must also 

identify any drainage features which enter or exit the property.  

 

E.  Close-out. Reclamation plans and requirements survive expiration, termination, or 

revocation of a permit granted under this chapter. In order to close-out a permit, the 

planning director must be provided adequate proof that reclamation has been 

conducted in accordance with the reclamation plan. If a permit expires, terminates, 

or is revoked prior to permit close-out, the remedies under KPB 21.50 apply and 

the planning director may hold applicable fines and remedies in abeyance upon a 

finding that reclamation is actively ongoing.  
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21.29.063. Decision.  

 

The planning commission or planning director, as applicable, will approve permit applications 

whereby standards under KPB 21.29.040 have been met through implementation of 

conditions set forth in KPB 21.29.050, KPB 21.29.055, and KPB 21.29.057 or will deny 

applications when the application does not meet the standards in KPB 21.29.040. The decision 

will include written findings detailing how the conditions under KPB 21.29.050, KPB 

21.29.055, and KPB 21.29.057 meet, or do not meet the standards set forth in KPB 21.29.040 

and evidence to support those findings. The decision must be distributed to the parties of 

record before the planning commission, with notice of right to appeal. 

 

21.29.065.  Effect of permit denial. 

 

A. Absent new evidence or a material change in circumstances that even with due 

diligence the applicant could not have presented with the original application, no 

reapplication concerning the same counter permit application may be filed within 

one calendar year of the date of the planning director’s final denial action. 

 

B. Absent new evidence or a material change in circumstances that even with due 

diligence the applicant could not have presented with the original application, no 

reapplication concerning the same CLUP may be filed within five calendar years 

of the date of the final denial action. 

 

C. For the purposes of this section, the applicant bears the burden of proof of 

demonstrating that new evidence or a material change of circumstances exist and 

that even with due diligence the applicant could not have presented the information 

with the original application. 

 

21.29.070.  Permit renewal, modification and revocation.  

 

A.  Conditional land use permittees must submit a renewal application every five years 

after the permit is issued. A renewal application must be submitted at least 90 days 

prior to expiration of the CLUP. 

 

B.  The planning director may administratively approve a renewal application that 

meets the following requirements: (i) the permittee is in compliance with all permit 

conditions and no modification to operations or conditions are proposed; and (ii) 

the borough did not issue a notice of violation under the permit during the two 

calendar years preceding the renewal application. If the renewal application does 

not satisfy the foregoing requirements or if the planning director determines a 

review by the planning commission is warranted, then the planning commission 

will hear the renewal application.  
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C.  In the event the renewal application is heard by the planning commission, the 

planning commission must hold a public hearing on the renewal application. If the 

applicant is complying with all permit conditions and requirements and is not in 

violation of borough code, then the renewal must be granted by the planning 

commission. Notwithstanding the foregoing, if the commission determines, after 

public hearing, that discretionary conditions are appropriate on renewal then the 

commission may modify the CLUP by imposing conditions as deemed appropriate 

under the circumstances. Permit renewal applications will be denied if the 

permittee is in violation of the original permit requirements and conditions or 

borough code. The permittee will be given ninety days to correct any violations. 

If the violations are corrected, the permit will be renewed. A renewal application 

heard by the planning commission must be processed in accordance with the notice 

requirements of KPB 21.25.060.  

 

D.   A permittee may request a modification of a CLUP or counter permit, as needed. 

A modification application will be processed pursuant to KPB 21.29.030 through 

KPB 21.29.050 with public notice given as provided by KPB 21.25.060. A permit 

modification is required if the permittee’s operations are no longer consistent with 

the original permit application.  

 

E.   The fee for a permit renewal or modification is the same as an original permit 

application in the amount listed in the most current Kenai Peninsula Borough 

Schedule of Rates, Charges and Fees.  

 

F.   Failure to submit a permit renewal will result in the expiration of the permit. The 

borough may issue a permit termination document upon expiration pursuant to 

KPB 21.29.080. Once a permit has expired, a new permit application approval 

process is required in order to operate the material site.  

 

G.   Permits may be revoked pursuant to KPB 21.50. 

 

21.29.080.  Permit Close-out. 

 

When a permit expires, is revoked, or a permittee requests close-out of their permit, a review 

of permit conditions and site inspections will be conducted by the planning department to 

ensure code compliance and verify site reclamation prior to close-out. When the planning 

director determines that a site qualifies for close-out, a permit close-out document will be 

issued to the permittee to terminate the permit and associated requirements. Reclamation 

plans and requirements survive permit expiration and revocation. The planning director is 

only authorized to close-out a permit following reclamation. A permit close-out determination 

shall release any bonding associated with the permit.  
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21.29.100. Recordation. 

 

All permits, permit extensions, modified permits, prior existing uses, and terminations will 

be recorded. Failure to record a material site document does not affect the validity of the 

documents. The operator or owner of the material site is responsible for all associated permit 

recording fees. 

 

21.29.110. Violations. 

 

Violations of this chapter are governed by KPB 21.50 and this chapter.  
 

21.29.115. Permit transfers. 

 

A permit issued under this chapter is transferrable. The planning director will issue a 

conditional letter of approval upon receipt of a written permit transfer request containing 

the legal description of the parcel, former owner name, new owner name, and a copy of the 

approved permit or the legal PEU status and after a site visit. A conditional approval will 

not be issued if a permittee is in violation of the original permit requirements, conditions, 

or borough code. A transferring permittee will be given ninety days to correct violations. 

If the permittee fails to correct the violations within ninety days, the planning director will 

issue a denial letter. If a permittee is not in violation or if violations are cured within 90 

days’ notice, the planning director will issue a final letter of approval upon receipt of a 

recorded conveyance instrument listing the new owner. The requesting party may appeal a 

denial letter to the planning commission. Permit transfer approvals are not subject to 

administrative appeal. 
 

21.29.120. Prior-existing uses. 

 

A. Determination. Prior-existing uses (PEU) in effect on October 1, 2023 are allowed 

to continue operation subject to the requirements of this section. The burden of 

proof that the prior-existing use existed before October 1, 2023 and after May 21, 

1996, is on the applicant. All other PEUs prior to May 21, 1996, are already 

recorded with the Borough and are recognized. If the planning director denies prior-

existing use status, the applicant must comply with the permit requirements of this 

chapter. Failure to apply for a prior-existing use determination by January 1, 2025 

will result in suspension of all rights to continued operation as a nonconforming 

use until 1) the operator applies for a prior-existing use determination; 2) the 

application is approved; and 3) the operator demonstrates full compliance with all 

provisions of this chapter relating to PEUs. The operator will have one year from 

the date of the notice of the planning director’s review of an operator’s five year 

renewal to come into full compliance with the provisions of this chapter, otherwise 

the suspended PEU permit will be terminated.  
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B. Decision. The planning director will give notice of the application for a prior-

existing use determination to property owners within 100 feet of the subject parcel 

boundaries. The notice will include a summary of the application, a vicinity map, 

and a deadline for submitting evidence regarding the existence of the use prior to 

the planning director issuing a decision. The planning director will issue a decision 

regarding the prior-existing use status based on the written application or evidence 

regarding the existence of the use. Based on that information, the planning director 

will classify the PEU based upon the use types set forth in KPB 21.29.020 and will 

provide a written description of the existing operations. The planning director’s 

decision will also set forth the reclamation plan as required by subsection (F) below. 

The planning director's decision may be appealed by the applicant or affected 

property owners to the planning commission within 15 days of distribution of the 

decision.  

 

C. Discontinuance. Any prior-existing use which has ceased by discontinuance for an 

uninterrupted period of five years must thereafter conform to the permit 

requirements of this chapter. Lack of intent to cease use or abandon the use does 

not suspend the five-year time period. If a prior-existing use is discontinued or 

abandoned, it may not be recommenced. Any activity such as extraction, 

excavation, processing, or reclamation is considered valid and a continuance of site 

use. 

 

D. Expansion Prohibited. A prior-existing use may not be increased, intensified, or 

expanded or moved after October 1, 2023, nor may the prior-existing use be moved 

to a parcel which is subject to this chapter. If a parcel is subdivided, the pre-existing 

use may not be expanded to any lot, tract, or parcel where material extraction or 

processing had not previously occurred or was not lawfully established in 

accordance with this section. If a PEU material site has been exhausted as 

determined by the planning director, it cannot be used for earth materials processing 

without a Type II Endorsement.  

 

E. Standards. In order to qualify as a legal prior-existing use, the use must meet the 

following standards, on or before October 1, 2023:  

 

1. A use must have been legally established under prior law.  

 

2. A use must be operational in accordance with the type of use.  

 

F. In accordance with 21.29.015, on or before January 1, 2026, all legal prior-existing-

use extraction operations must comply with KPB 21.29.060 (reclamation plan) and 

applicable hours of operation requirements under this chapter. The planning 

director may waive or modify any or all of the reclamation plan requirements set 

forth in KPB 21.29.060 as appropriate.  
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G. Materials extraction operations with legal prior-existing use status which extract 

material below or within two feet of the seasonal highwater table must conduct 

operations in accordance with the requirements outlined in KPB 21.29.057, except 

that KPB 21.29.057(C)(7) will not apply.  

 

H. For the purposes of this section, “increased, intensified, or expanded” means: (1) 

enlarging the area of excavation beyond the classification set forth in the planning 

directors decision or beyond the written description of existing operations as set 

forth by the planning direct under subsection (B) above; (2) increasing the depth of 

excavation to go within two feet of the seasonal high-water table; or (3) adding a 

use that was not in existence as of the date of the PEU status determination, to 

include adding earth materials processing to a use that did not previously include 

processing. 

 

21.29.130. Definitions. 

 

A. Unless the context requires otherwise, the following definitions apply to material 

site permits and activities:  

 

1. Abandon means to cease or discontinue a use without intent to resume, but 

excluding short-term interruptions to use or activity during periods of 

remodeling, maintaining, or otherwise improving or rearranging a facility 

or during normal periods of vacation or seasonal closure. An "intent to 

resume" can be shown through continuous operation of a portion of the 

facility, maintenance of utilities, or outside proof of continuance, e.g., bills 

of lading or delivery records. Abandonment also means the cessation of use, 

regardless of voluntariness, for a specified period of time.  

 

2. Aggrieved Party means a party of record adversely impacted by the decision 

of the hearing officer who participated before the hearing officer either by 

written or oral presentation. 

 

3. Aquifer means a subsurface formation that contains sufficient water-

saturated permeable material to yield economical quantities of water to 

wells and springs.  

 

4. Aquifer-confining layer means that layer of relatively impermeable soil 

below an aquifer, typically clay, which confines water.  

 

5. Assisted-living home means a residential facility to which AS 47.33 applies, 

as described in AS 47.33.010. 

 

6. Camp or camping means to use a vehicle, tent, or shelter, or to arrange 

bedding, or both, with the intent to stay overnight. 
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7. Campsite means any space designated for camping within a public 

campground. 

 

8. Commercial means any provision of services, sale of goods, or use operated 

for production of income whether or not income is derived, including sales, 

barter, rental, or trade of goods and services.  

 

9. Conditioning or processing material means a value-added process 

including batch plants, asphalt plants, screening, blasting, washing, the use 

of mechanical hammers, and crushing by use of machinery. It does not 

include stripping and segregation with excavation equipment.  

 

10. Earthen berm means a berm constructed of aggregate or soil not to contain 

slash or brush that maintains a 2:1 slop. The berm is to be constructed above 

the preexisting elevation. 

 

11. Exhausted means that all material of a commercial quality in a sand, gravel, 

or material site has been removed.  

 

12. Groundwater means, in the broadest sense, all subsurface water, more 

commonly that part of the subsurface water in the saturated zone.  

 

13. Inactive site walls mean a wall with a slope steeper than 1.5:1 where there 

has been no exaction activity for 180 consecutive days.   

 

14. Isolated pond means no surface water inlet or outlet is present at any time 

of the year. 

 

15. Person includes any individual, firm, partnership, association, corporation, 

cooperative, or state or local government.  

 

16. Public campground means an area, developed and maintained by a public 

entity, that is open to the public and contains one or more campsites. 

 

17. Qualified professional means a licensed professional engineer, hydrologist, 

hydrogeologist, or other similarly-licensed professional.  

 

18. Quarter or Quarterly means January through March, April through June, 

July through September, or October through December; 

 

19. Reclamation means the process of restoring land that has been mined to a 

natural or economically-usable state in order to meet a variety of goals 

ranging from the restoration of productive ecosystems to the creation of 

industrial and municipal resources. 
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20. Sand, gravel or material site means an area used for extracting, quarrying, 

or conditioning gravel or substances from the ground that are not subject to 

permits through the state location (mining claim) system (e.g., gold, silver, 

and other metals), nor energy minerals including but not limited to coal, oil, 

and gas.  

 

21. Seasonal high groundwater table means the highest level to which the 

groundwater rises on an annual basis.  

 

22. Stable condition means the rehabilitation, where feasible, of the physical 

environment of the site to a condition that allows for the reestablishment of 

renewable resources on the site within a reasonable period of time by natural 

processes.  

 

23. Surface water means water on the earth's surface exposed to the atmosphere 

such as rivers, lakes, and creeks.  

 

24. Topsoil means material suitable for vegetative growth.  

 

25. Vicinity means 1,000 linear feet from permitted boundary. 

 

26. Waterbody means any lake, pond, stream, riparian wetland, or groundwater 

into which stormwater runoff is directed.  

 

27. Water source means a well, spring or other similar source that provides 

water for human consumptive use.  

  

 SECTION 4. That this ordinance is effective immediately upon enactment. 

 

ENACTED BY THE ASSEMBLY OF THE KENAI PENINSULA BOROUGH THIS * DAY 

OF * 2023. 

 

 

 

              

       Brent Johnson, Assembly President 

ATTEST: 

 

 

       

Michele Turner, CMC, Borough Clerk 
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09/05/23 Vote on motion to postpone to 09/19/23and add additional hearing on 10/10/23: 

Yes: Chesley, Cox, Derkevorkian, Ecklund, Elam, Hibbert, Ribbens, Tupper, Johnson 

No: None 

Absent: None 

 

Yes:  

No:  

Absent:  
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Kenai Peninsula Borough 
Assembly 

  

 

MEMORANDUM 
 
 
TO: Members, Kenai Peninsula Borough Assembly 
 
FROM: Brent Johnson, Assembly President  
 Lane Chesley, Assembly Member 
 
DATE: August 24, 2023 
 
RE: SUBSTITUTE Ordinance 2022-36,  Amending KPB Chapter 21.25 and KPB Chapter 

21.29 Regarding Conditional Land Use Permits and Material Site Permits, Updating 

Notice, Applicability, Permit Types, Application Requirements, Standards and 

Permits Conditions (Johnson, Chesley) 

  

In 2021, the Borough administration requested Assembly consideration and action to address the 

regulatory process related to conditional land use permits issued under KPB Chapter 21.29, 

Material sites.    

 

After receiving public comment on Ordinance 2021-41, the Assembly ultimately tabled the 

ordinance and a related substitute ordinance. The Assembly formed a committee of the whole to 

review the permitting process with a fresh perspective.  

 

This ordinance will repeal and re-enact KPB Chapter 21.29. This ordinance shifts the conditional 

land use permit (CLUP) process for earth materials extraction and processing away from a “one 

size fits all” approach and instead establishes a multi-permit structure wherein activities related to 

materials processing and extraction within the water table require heightened protections for the 

public good but activities of lesser impact to surrounding properties do not require the same level 

of protections. This ordinance maintains important mandatory conditions found in current code 

that are necessary to protect the public health, safety, and general welfare of Borough residents. 

This ordinance also presents a permitting system that will provide for more flexibility to meet the 

needs of the particular application through discretionary conditions that may only apply when 

appropriate under the circumstances.   

 

The Assembly has been working through this process, listening to presentations and testimony, 

and deliberating amendments borough through the Committee of the Whole for over a year. The 

Assembly has grappled with the need to promote business uses and activities while also promoting 

harmony of uses and promoting the Borough’s growing residential and recreational use properties. 

Developing communities need gravel. And gravel businesses need developing communities. As 

part of reconciling some conflicting uses, the Assembly was asked to sort out some of those issues 

that address the potential conflict in proximity of uses and attempt to harmonize such uses as far 

as that is possible under the Borough’s limited zoning and mixed use structure. We believe the 

substitute ordinance strikes a fair balance between regulation to protect public health, safety, and 

general welfare, and the importance of responsible development of material site resources. 

 

Your consideration is appreciated.  
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Kenai Peninsula Borough 
Legal Department 
  

 

MEMORANDUM 
 
TO: Brent Johnson, Assembly President 

 Members, Kenai Peninsula Borough Assembly 

 Jeremy Brantley, Planning Commission Chair 

 Members, Kenai Peninsula Borough Planning Commission 

 

FROM: Robert Ruffner, Planning Director 

 Sean Kelley, Borough Attorney 

 A. Walker Steinhage, Deputy Borough Attorney 

  

COPY: Peter A. Micciche, Mayor 
 
DATE: August 24, 2023 
 
SUBJECT: Substitute Ordinance 2022-36: Sectional Analysis 

 

 

The following provides a sectional analysis for Substitute Ordinance 02022-36, An Ordinance Amending 

KPB Chapter 21.25 and KPB Chapter 21.29 Regarding Conditional Land Use Permits and Material Site 

Permits, Updating Notice, Applicability, Permit Types, Application Requirements, Standards and Permit 

Conditions (“Substitute 02022-36”). Substitute 02022-36 is the final product of over a year of bi-monthly 

meetings of the Assembly sitting a Committee of the Whole as it considered the original Ordinance 02022-

36. 

 

The purpose of this Sectional Analysis is to provide an easy reference to compare present KPB code with 

Substitute 02022-36. For the quickest summation of the changes in Substitute 02022-06, simply refer to the 

final column, “Highlighted Changes”.  

 

ORDINANCE 02022-06 SECTIONAL ANALYSIS 

 

CODE SECTION SUBSTITUTE O2022-36 

 

CURRENT CODE HIGHLIGHTED CHANGES 

KPB 21.25.050 30-day staff review period of 

an application. 

 

Copy of application must be 

forwarded to Kachemak Bay 

National Estuarine Research 

Reserve (“KBNERR”) for 

review and comment.  

 

KBNERR has thirty days to 

return its review/comment. 

21-day staff review period 

of an application. 

 

No review and comment 

by KBNERR. 

Increase from 21 to 30 days.  

 

Provides for review and 

comment by KBNERR. 

KPB 21.25.060 

- Notice 

 

 

 

 

Repeals and replaces existing 

code section, KPB 21.25.060. 

 

Notice published on KPB 

website; public bulletin of 

impacted community; mailed 

Requires notice published 

two times in newspaper, 

posted in the post office, 

copy of the notice sent by 

regular mail to all owners 

Expressly does not apply to 

counter permits. 

 

No longer requires newspaper 

publication but allows for 

publication on KPB website. 
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KPB 21.25.060 

- Notice 

 

…continued 

to all owners/leaseholders 

within ½ mile radius of 

proposed site. 

 

Validity of a proceeding not 

affected, and no basis for 

appeal, if notice was timely 

and proper according to KPB 

records. 

 

and/or leaseholders within 

one-half mile.  

 

Person may not claim 

proceeding was invalid or file 

an appeal based on lack of 

notice if KPB records show 

its notice was timely and 

proper.  

The following repeals and replaces existing code chapter, KPB 21.29 

KPB 21.29.005 

- Intent and 

Purpose 

Establishes an intent and 

purpose section for KPB 

Chapter 21.29 with focus on 

public health, safety and 

general welfare—including 

health of aquatic systems 

supporting salmon, and to 

promote compatible, orderly 

development.  

N/A New code section.  

 

Focus on public health, safety 

and general welfare. 

 

Promotion of compatible, 

orderly development. 

KPB 21.29.010 

- Applicability  

A. Applies to all private and 

public lands, except as 

preempted by other law;  

 

B. Does not apply within the 

incorporated cities;  

 

C. Prohibits extraction within 

300 feet of riparian wetlands 

and naturally-occurring open 

water bodies;  

 

D. Operations must be 

conducted in accordance with 

current Alaska DEC Manual 

for extraction projects. 

 

E. Allows up to 5,000 gallons 

of water per day to be drawn 

from well. Anything more 

requires ADNR use 

authorization. Open water only 

if approved settling pond or 

under Type III CLUP. 

 

 

N/A  New code section to clarify 

applicability of chapter and 

fact that it does apply to both 

public and private lands 

outside of the incorporated 

cities unless otherwise 

exempt. 

 

Prohibits earth material 

extraction within 300 linear 

feet of wetlands/natural open 

water bodies.  

 

Addresses water usage from 

wells and open water on site.  

KPB 21.29.015 

-Material 

extraction 

A. Exempts extraction 

disturbing less than one acre 

if: 

Currently 21.29.010  

 

New code section. 
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exempt from 

obtaining a 

permit 

-Not in floodplain or subject to 

21.29.015(B);  

-Does not enter water table; 

and  

-Does not cross property 

boundaries.  

 

No excavation within 20 feet 

of a public right-of-way 

(ROW) or 32’ of lot line. 

 

Material extraction within two 

feet of seasonal high-water 

table/material crushing or 

screening activities prohibited. 

 

B. Exempts dewatered bars 

within SBCFSA/Snow River. 

 

C. Exempts PEUs fully 

compliant with 21.29.120. 

 

D. Exempts extraction 

necessary for public or private 

construction on same property. 

 

A. Exempts extraction 

disturbing less than one 

acre if: 

-Not in floodplain;  

-Does not enter water 

table; and  

-Does not cross property 

boundaries.  

 

No excavation within 20 

feet of ROW or 10 feet of 

lot line. 

 

B. Exempts  

dewatered bars  

within SBCFSA/ 

Snow River. 

 

C. PEUs exempt but 

floodplain permit required 

within mapped special 

flood hazard area. 

No excavation within 20 feet 

of a public right-of-way or 

32’ of lot line. 

No crushing, screening or 

extraction within two feet of 

the seasonal high-water table. 

 

PEUs exempt if fully 

compliant with 21.29.120. 

 

Extraction necessary for 

construction on the same 

property does not require a 

permit.  

KPB 21.29.020-

Types of permits 

available 

A. Counter permits  
-1 to 5 acres 

-No conditioning or 

processing, except one-time 

processing waiver for 

materials screening only, with 

conditions.  

-No extraction within two feet 

of seasonal high-water table. 

-Two-year life, with one 12-

month extension. 

-No notice requirement.  

-Planning Director’s decision 

may be appealed to Planning 

Commission. 

 

B. CLUPs 

-Any activities outside counter 

permit limitations or within 

two feet of seasonal high-

water table.  

-Valid for five years. 

Counter permit and 

generic CLUP only.  

 

CLUP application requires 

all mandatory conditions 

and covers all uses. 

Counter permit and CLUP 

with three possible 

endorsements. 

 

1 to 5 acres eligible for 

counter permit if 

no conditioning, processing 

or extraction within two feet 

of water table. One-time 

processing waiver for 

material screening, with 

conditions. 

 

Planning Director’s decision 

on counter permits may be 

appealed to Planning 

Commission. 

 

Notice not required for 

counter permits 

 

One CLUP/Three possible 

endorsements: earth materials 
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-Chapter 21.25 provisions 

applicable. 

-Applicant may request any or 

all of following endorsements 

as part of same application/fee: 

1. Type I Endorsement 
-Excavation or extraction 

activities disturbing 5 or more 

cumulative acres 

-No conditioning or processing 

-No extraction within two feet 

of seasonal high-water table 

-21.29.050 

conditions apply 

 

2. Type II Endorsement 

-Required for all materials 

conditioning or processing 

activities. 

-21.29.050 and 21.29.055 

conditions apply. 

 

3. Type III Endorsement 
-Required for any materials 

extraction or excavation within 

two feet of seasonal high-

water table 

-21.29.050 and 21.29.057  

conditions apply 

-21.29.055 conditions apply if 

application includes 

conditioning or processing. 

 

extraction (five or more 

acres), earth materials 

conditioning or processing, 

and earth materials extraction 

within two feet of seasonal 

high-water table. 

 

Applicant may apply for one, 

two, or all three CLUP types 

with one application/fee. 

 

KPB 21.25 applicable.  

 

  

 

KPB 21.29.030-

Application 

procedure 

Breaks apart site map 

(professional surveyor) 

from site plan (professional 

engineer) 

 

Site map must include, among 

others, drainage features, 

location of all private wells of 

adjacent property owners 

within 300’ of proposed parcel 

boundary. 

 

Site map must include, among 

others, ground water 

protection measures for 

anadromous waters.  

-Legal description 

-Life span 

-Buffer plan 

-Reclamation plan 

-Excavation depth 

-Type of materials and 

equipment 

-Any voluntary permit 

conditions 

-Site plan 

Requires site map from 

professional surveyor and site 

plan from professional 

engineer, and adds additional 

requirements for each. 

 

Application will be deemed 

incomplete without all items 

listed. (Not in current code.) 
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KPB 21.29.040-

Standards for 

sand, gravel or 

material sites 

Regulations intended to 

protect against: aquifer 

disturbance, road damage, 

physical damage to adjacent 

properties, dust, noise, visual 

and other impacts through 

setbacks, street-level visual 

screening, and protection of 

salmon-rearing waters. 

 

Planning Director (counter 

permits) or Planning 

Commission (CLUPs) must 

find: 

-Use is not inconsistent with 

applicable comp plan 

-Use will not be harmful to 

public’s health, safety and 

general welfare, or health of 

anadromous waters 

-Provides sufficient setbacks, 

buffer zones, and other 

safeguards, including for 

groundwater flowpaths 

important for juvenile salmon 

-Reclamation plan 

-Preservation of value and 

character of surrounding area. 

-Protects against lowering 

of water sources serving 

other properties and 

damage to other properties 

-Minimizes off-site dust 

movement, noise 

disturbance, visual impacts 

& alternate post-mining 

land uses 

All new standards – “may 

issue” 

 

Focus on legitimate public 

purpose to protect against 

damage to public roads and 

adjacent properties as well as 

dust, noise and other impacts 

through setbacks, buffer 

zones, and street-level visual 

screening, as well as 

anadromous waters.  

 

KPB 21.29.045 Applicants required to 

demonstrate compliance with 

state and federal law through 

written documentation from 

pertinent authorities: 

-ADNR temporary water use 

permit if water leaves the site 

-Mining permit if activities on 

state land (ADNR) 

-Permits and plans required by 

DEC  

-Permits from USACE, if 

applicable 

-Other applicable permits from 

other regulatory bodies 

authorized to regulate mining 

activities or earth materials 

extraction 

 

N/A New code section. 

 

Requires compliance with 

applicable state/federal 

agencies prior to approval of 

KPB permit. 

 

All activity must comply with 

state/federal regulations 

governing air/water quality 

and hazardous materials.  

 

Violations subject to 

enforcement under 21.50. 
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Must comply with other 

regulations such as air and 

water quality, and hazardous 

materials 

 

Violations subject to 

enforcement under 21.50  

KPB 21.29.050 NINE MANDATORY 

CONDITIONS 

 

1. Buffers:  
-30-foot buffer/must screen 

visual, dust and noise.  

-May include 6-foot fence or 

berm with a 2:1 slope, or 

alternative proposal. Berms 

may not alter natural drainage 

features 

-May waive if lot line adjoins 

another material site or 

industrial use. 

-Technology (LIDAR, GIS, 

etc.) may be used to determine 

sufficiency of buffer zone. 

-Planning Director or 

Commission, as applicable, 

may waive or reduce if 

screening unnecessary or not 

feasible.  

 

2. Water source separation: -

No extraction below or within 

2’ of seasonal high-water table 

unless new section Type III 

Endorsement (21.29.057) 

conditions are met. 

-No off-site dewatering. 

-Onsite movement of water 

permitted with conditions.  

-No extraction inside 

boundaries of mapped tsunami 

hazard zone within 500’ of any 

drinking water source, unless 

floor higher than surround in 

at least one direction. 

 

3. Roads: Operations 

impacting KPB roads must 

Buffers: 50’ of 

undisturbed natural 

vegetation, or 6’ berm 

with at least 2:1 slope, or 

6’ fence. Material from 

slope may be removed if 

site plan provides removal 

timeframe and verification 

material will be replaced 

within 30 days. Planning 

Commission may waive 

where topography or 

placement of natural 

barriers make screening 

not feasible or unnecessary 

 

Water source separation: 
No material extraction 

within 100 horizontal feet 

of any water source 

existing prior to permit 

issuance. Counter permits 

require four-foot vertical 

separation from seasonal 

high-water table. CLUPs 

require two-foot vertical 

separation from seasonal 

high-water table. No 

dewatering unless PC 

grants exemption.  

 

Roads: Operations 

impacting KPB roads must 

comply with KPB 

14.40.175 and subject to 

remedies in 14.40. 

 

Dust control: Water or 

calcium chloride on haul 

roads within boundaries of 

material site 

 

Allows flexibility to meet 

demands of a specific 

application vs. “one size fits 

all” of current code. 

 

Buffers: 

-Visual, dust, and noise 

screening. 

-Decrease to 30’  

-Berms may not alter natural 

drainage features. 

-Decision-maker may waive 

if lot line is directly adjacent 

to another material site, or if 

otherwise unnecessary or not 

feasible. 

 

Water source separation: 

-Operations within 2’ of 

water table governed by 

21.29.057/Type III 

Endorsement. 

-No offsite dewatering. 

-On site water movement 

permitted if qualified 

independent civil engineer 

provides statement under seal 

that dewatering will not lower 

any known water systems and 

applicant posts bond for 

potential accrued damages in 

amount equivalent to replace 

each water well within 300-

foot radius of site. Rebuttable 

presumption is each well is 

minimum of $10,000. 

-No extraction inside 

boundaries of mapped 

tsunami hazard zone within 

500’ of any drinking water 

source, with one exception. 
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comply with 14.40 and subject 

to remedies in 14.40.  

 

4. Dust control:  Water or 

calcium chloride on haul roads 

within boundaries of material 

site 

 

5. Hours of operation: 6 am-

9m but decision-maker may 

waive for specific seasonal 

project. Waiver valid for six 

consecutive months. 

 

6. Groundwater elevation: 

Requires groundwater 

monitoring/one well 2’ below 

proposed excavation per ten 

acres of excavated area. 

 

7. Setback: 250’ from 

school/senior center/child care 

facility/assisted living 

home/licensed health care 

facility etc. 

 

8. Boundaries: Must stake 

buffers, ROWs, easements at 

visible intervals by 

professional land surveyor. 

Stakes must be placed prior to 

permit issuance. 

 

9. Processing: Processing, 

screening, or crushing must 

comply with conditions in new 

section 21.29.055 (Type II 

Endorsement). 

 

EIGHT DISCRETIONARY 

CONDITIONS 

 

1. Setbacks/Buffer Area: 
-May be increased up to 

maximum 100’ and may 

include combination of 

appropriate buffers if 

necessary for public health, 

welfare and safety of vicinity. 

Hours of operation: Rock 

crushing equipment shall 

not be operated between 

10 pm and 6 am. 

 

Groundwater elevation: 

See below.  

 

Setback: Not addressed. 

 

Boundaries: Staked at 

sequentially visible 

intervals where boundaries 

are within 300’ of 

excavation perimeter. 

Verification and staking 

by professional land 

surveyor. 

 

Processing: See below. 

 

No provision for 

discretionary conditions. 

Roads/Dust control: 
Essentially the same. 

 

Hours of operation:  

For all extraction activities, 6 

am to 9 pm but decision-

maker can waive or adjust for 

specific seasonal project for 

period of six consecutive 

months. 

 

Groundwater elevation: 

Requires groundwater 

monitoring. 

 

Setback: 250’ from 

school/senior center/child 

care facility/assisted living 

home/licensed health care 

facility etc. 

 

Boundaries:  

Stakes must be placed prior to 

permit issuance rather than 

time of application. 

 

Processing: 

Requires compliance with 

new section 21.29.055 and 

Type II Endorsement. 

 

EIGHT DISCRETIONARY 

CONDITIONS 

 

Adds discretionary 

conditions: 

-Increase setbacks to 

maximum 100’/may include 

combination of appropriate 

buffers for 

health/welfare/safety. 

-Rolling berms. 

-Repair of damaged public 

right-of-way haul routes. 

-Suggestion of ingress/egress 

points. 

-Surface water protections as 

set forth in 

21.29.030(A)(8)(a). 
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-Decision-maker may require a 

rolling berm.  

-Decision-maker may require 

revegetation when buffer area 

has been denuded prior to 

review of application. 

 

2. Road maintenance and 

repair: Permittee may be 

required to repair public right-

of-way haul routes; requires 

consultation with RSA 

Director.  

 

3. Ingress/egress: Decision-

maker may suggest 

ingress/egress points. 

Permittee not required to 

construct haul routes outside 

parcel boundaries.  

 

4. Surface water protection: 
As specified in 

21.29.030(A)(8)(a). 

 

5. Street-level screening: 
Street-level visual screening, 

noise mitigation, and lighting 

restrictions as appropriate for 

the surrounding area and in 

accordance with 21.29.040 

standards set to protect against 

attractive nuisance issues. 

 

6. Noise suppression: 

Decision-maker may require 

white-noise back-up alarms on 

equipment/vehicles with back-

up alarm requirements.  

 

7. Special Impacts Zone 

(SIZ).  

-Residents within 500’ 

(counter permit) and 750’ 

(CLUP) of principle 

residential structure may 

request objective, measurable 

screening methods. May be 

grounds for denial if 

-Street-level screening as 

appropriate for surrounding 

area and to protect against 

attractive nuisances. 

-White noise back-up alarms 

for equipment/vehicles with 

existing back-up alarm 

requirements.  

-Special Impacts Zone (SIZ) 

for residents within SIZ to 

request visual/noise/dust 

screening. May be grounds 

for denial if impacts cannot 

be screened.  

-May limit operations within 

1,000’ of campsites within 

public campgrounds during 

the summer.  
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visual/noise/dust impacts 

cannot be screened. 

 

8. Public campgrounds. 

Decision-maker may limit 

hours of operation, activities 

on Memorial and Labor Day 

weekends, and Independence 

Day, and designate haul route 

to be used (if it conflicts with 

public campground entrance 

road) for operations within 

1,000’ of campsites within a 

public campground, from the 

last Monday of May through 

the first Monday of 

September.  

 

KPB 21.29.055. 

Type II 

Endorsement – 

Earth materials 

processing. 

In addition to mandatory 

conditions in 21.29.050(A), 

and any discretionary 

conditions PC deems 

appropriate. 

 

A. Conditioning or processing 

equipment must be operated at 

least 300’ from parcel 

boundaries. PC may waive or 

reduce distance requirement in 

consideration of and in 

accordance with existing uses 

of properties in the vicinity. 

 

B. Hours of operation for 

processing equipment between 

8am and 7pm or as PC 

determines. 

 

PC may also grant exceptions 

(not to exceed 120 days) for: 

-Emergencies 

-Good cause finding that 

increase serves public purpose 

and is not harmful to public 

health, safety, and general 

welfare 

 

Applicant may request waiver 

(not to exceed six consecutive 

300’ setback for 

conditioning or processing 

equipment.  

 

PC may waive or reduce in 

consideration of and in 

accordance with existing 

uses of adjacent property 

at the time. 

 

 

New code section. 

 

PC may waive or reduce in 

consideration of and in 

accordance with existing uses 

of the “properties in the 

vicinity”. Present code is 

“adjacent property”.  

 

Processing equipment may 

only be operated between 

8am and 7pm, may be 

increased for emergencies, to 

serve a public purpose or for 

specific, seasonal project. 

 

Allowance for settling pond if 

no natural water channeled or 

redirected and not within two 

feet of seasonal high-water 

table.  
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months) for specific seasonal 

project. PC must also find 

waiver is not harmful to the 

public health, safety and 

general welfare.  

 

Settling pond allowed, 

including for materials 

washing, if it is not created by 

channeling or redirecting 

natural water. Type III 

Endorsement required if 

settling pond is within two feet 

of seasonal high-water table.  

KPB 21.29.057. 

Type III 

Endorsement-

Material 

extraction in 

water table. 

In addition to mandatory 

conditions in 21.29.050(A), 

and any discretionary 

conditions PC deems 

appropriate. 

 

Dewatering prohibited 

(21.29.050(A)(2)(b)). 

 

A. Applicant must meet the 

following requirements prior 

to applying: 

 

1. Installation of sufficient 

monitoring wells and test pits 

to provide qualified 

professional with adequate 

information to characterize the 

entire property that will be 

permitted for excavation.  

 

2. Under the supervision of a 

qualified professional, 

measurement of seasonal high-

water table elevation, 

groundwater flow direction, 

hydraulic gradient and water 

table elevation.  

 

3. A qualified professional’s 

report determining the 

potential adverse effects to 

groundwater and surface water 

body elevation and quality, 

surrounding water users and 

Excavation within 300’ 

horizontal feet of water 

source may be permitted 

based on: 

-No negative impact to 

quantity of an aquifer 

serving existing water 

sources; 

-Minimum of three water 

monitoring tubes or well 

casings to determine flow 

direction, flow rate, and 

water elevation; and 

-Quarterly measurements 

of groundwater elevation, 

flow direction, and flow 

rate for at least four 

quarters prior to 

application. Tubes or wells 

must be kept in place for 

duration of excavation in 

water table. 

-Operations shall not 

breach aquifer-confining 

layer.  

No extraction activities 

within 100 linear feet from 

waterbodies.  

 

Additional setback from 

lakes, rivers, anadromous 

streams and riparian 

wetlands may be required. 

 

New code section. 

 

In addition to 21.29.050 

conditions, sets forth 

additional requirements and 

conditions primarily to 

protect water quantity. 

 

Qualified professional must 

be able to characterize entire 

property permitted for 

excavation through sufficient 

monitoring wells and test pits. 

 

Qualified professional must 

supervise measurement of 

seasonal high-water table 

elevation, groundwater flow 

direction, hydraulic gradient 

and water table elevation. 

Based upon available data, 

interpretations of data and 

knowledge of groundwater 

processes, qualified 

professional will report 

potential detrimental adverse 

effects to groundwater and 

surface water body elevation 

and quality, surrounding 

water users and adjacent 

properties. Must be submitted 

with application and also 

include extent and depth of 

extraction beneath seasonal 
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adjacent properties. 

Determination based upon 

available data, interpretations 

of data and knowledge of 

groundwater processes. 

 

4. Report must be submitted 

with CLUP application. 

Subsection lists what must be 

included in the report.  

 

B. Must also include: 

 

1. Description of proposed 

extent and depth of material 

extraction beneath seasonal 

high-water table. 

 

2. Report meeting 

requirements of 

21.29.057(A)(4), monitoring 

plan and spill 

prevention/control/ 

countermeasures plan. 

 

C. Conditions  

 

1. Implement monitoring plan. 

 

2. Implement spill 

prevention/control/ 

countermeasures plan. 

 

3. Monthly measurement 

(during active extraction) of 

groundwater flow direction, 

hydraulic gradient and 

groundwater table elevation 

 

4. Retain water elevation 

monitoring data for two years 

after completion of 

reclamation activities 

 

5. Annual report including 

water table elevation 

monitoring data from qualified 

professional  

 

-Permits may contain 

additional conditions 

addressing surface water 

diversion.  

high-water table, spill 

prevention/control/ 

countermeasures plan. 

 

Conditions:  

-Implementation of 

monitoring and spill 

prevention/control/ 

countermeasures plan; 

-Monthly measurement of 

groundwater and retention of 

groundwater data for two 

years after completion of 

reclamation activities; 

-Annual report from qualified 

professional;  

-No breach or extraction from 

a confined aquifer or a 

confining layer beneath a 

perched aquifer; and  

-Setbacks from existing 

drinking water sources.  
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6. Operations must not breach 

or extract material from a 

confined aquifer or a confining 

layer beneath a perched 

aquifer. Subsection sets forth 

what must be done if there is a 

breach. 

 

7. Setbacks: 

-500’ from nearest down-

gradient drinking water source 

-350’ from nearest cross-

gradient drinking water source 

-200’ from nearest up-gradient 

drinking water source 

-Do not apply to drinking 

water sources constructed after 

permit issued 

 

KPB 21.29.060 

-Reclamation 

plan 

A. Reclamation with site plan 

required. 5-year reclamation 

plan must be submitted with 

permit renewal request.  

 

B. Applicant may re-vegetate 

with non-invasive species and 

must reclaim all disturbed land 

to stable condition with 2:1 

slope within specified time 

period. $750 per acre bond 

required unless state bond, or 

Planning Director accepts 

qualified professional’s 

estimate of bonding amount. 

Enforcement under KPB 

21.50. 

 

C.  Six measures listed must 

be considered as part of every 

reclamation plan, including 

ponding and protection against 

public nuisance.  

 

D. Plan must list total acreage 

to be reclaimed as well as 

identify any drainage features 

entering or exiting the 

property. 

 

A. Reclamation Plan 

required. 

 

B. Applicant shall vegetate 

and reclaim all disturbed 

land upon exhausting the 

material site or time 

determined by plan to 

leave land in a stable 

condition.  

Reclamation must occur 

for area exceeding 5 acres 

prior to five-year renewal 

or as PC specifies.  

 

C. Measures listed must be 

considered as part of every 

reclamation plan, 6 

reclamation measures 

including ponding.  

 

D. Plan must list total 

acreage to be reclaimed 

each year, a list of 

equipment and a time 

schedule for reclamation 

measures.   

“May” rather than “shall” 

revegetate. 

 

Bonding required. 

 

Plan survives permit 

termination and must list total 

acreage to be reclaimed, as 

well as drainage features 

entering and exiting the 

property. 

 

Protection against public 

nuisance/reclamation in 

manner that is not harmful to 

public health, safety, and 

general welfare.  

 

Permit close-out 

requirements, including 

remedies if permit expires, is 

terminated or revoked prior to 

close-out. 
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E. Close-out – reclamation 

survives permit expiration, 

termination or revocation. 

Planning Director must be 

provided with adequate proof 

of reclamation in accord with 

reclamation plan prior in order 

to close-out of permit. 

Remedies under 21.50 apply if 

permit expires, is terminated 

or revoked prior to close-

out/may hold in abeyance 

upon finding of active, 

ongoing reclamation. 

KPB 21.29.063. 

Decision. 

Clarifies basis for decisions; 

i.e., whether or not 

21.20.040’s standards have or 

have not been met through 

implementation of conditions 

in 21.29.050/055/057.  

 

Requirement for written 

findings detailing how 

conditions meet or do not meet 

the standards and evidentiary 

support for those findings. 

N/A New code section. 

 

Decisions must be based 

upon findings of whether or 

not the standards are met 

through the application of the 

conditions. Those findings 

must be supported by 

evidence and must be in 

writing. 

KPB 21.29.065 

-Effect of permit 

denial 

A. Applicant denied counter 

permit cannot reapply within 

same calendar year w/out new 

evidence or circumstances. 

 

B.  Applicant denied CLUP 

permit cannot reapply within 

same calendar year w/out new 

evidence or circumstances. 

 

C. Applicant bears burden of 

proof. 

N/A New code section. 

 

An applicant cannot 

immediately reapply for a 

permit after denial (one year 

after counter permit denial; 

five years after CLUP denial). 

 

   

KPB 21.29.070 

-Permit renewal, 

modification and 

revocation 

A. Renewal by application 

every 5 years, at least ninety 

days prior to expiration.  

 

B. Administrative approval if 

compliance with all 

conditions, no modification 

and no violation in prior 2 

years.  

 

A. Must request permit 

extension every 5 years, 

30 days prior to expiration. 

 

B. If no modification to 

operations or conditions 

proposed, a permit 

extension certificate may 

be issued by planning 

director.  

 

Renewal application, not 

request in writing.  

 

Possibility for public hearing 

on renewal and additional 

discretional conditions on 

renewal. 

 

Modifications processed per 

KPB 21.29.030-.050. 

DocuSign Envelope ID: 8FEE890A-609C-447F-9AC9-D03AB6DF8DAF

47578



Substitute Ordinance 02022-06 Sectional Analysis 

August 24, 2023 

Page -14- 

__________________________________________________ 

 

 
C.  Public hearing on renewal 

required when there is a 

modification, permit violation, 

or as determined by planning 

director. Permit in compliance 

with no violations must be 

approved for renewal but the 

commission can add additional 

conditions where appropriate. 

Permittee has ninety days to 

correct violations  

 

D. Modifications processed 

per KPB 21.29.030 -.050, 

including with notice under 

21.25.060. 

 

E. Renewal fee is same as 

original permit fee. 

 

F. Failure to apply for renewal 

= permit expiration.  

 

G. Permits revoked per KPB 

21.50. 

 

 

C. Extension may be 

denied if: (1) not in 

compliance with 

reclamation requirements; 

(2)non- compliance with 

permit conditions; (3) 

permit violation in last 2 

years and still in non-

compliance. 

 

D. Modification processed 

per 

KPB 21.29.030-.050. 

 

E. No fee for permit 

extensions approved by 

planning director. The fee 

for a permit modification 

processed under KPB 

21.29.070(D) requires 

original permit fee.  

 

F. Failure to apply for 

renewal = permit 

expiration.  

 

G. Permits revoked per 

KPB 21.50. 

KPB 21.29.080 

-Permit Close-out 

Requires permittee to request 

close-out of permit and 

verification of reclamation 

compliance.  

 

Bonding released at close-out. 

Current code section is 

titled “Permit 

Termination” and provides 

for a termination 

document and verification 

of site reclamation. 

Terminology change from 

permit “termination” to 

“close-out”. 

Explicit that reclamation 

requirement survives permit 

expiration or revocation and 

that bonds are released upon 

close-out. 

KPB 21.29.100  

-Recordation 

Provides for recordation of 

permits, etc. issued under KPB 

21.29.  

Owner/operator responsible 

for cost. 

Similar recordation 

requirement. 

Owner/operator responsible 

for recording costs. 

KPB 21.29.110 

-Violations 

Violations governed by KPB 

21.50. 

Same but also has 

subsection (B) which 

provides for bonding if 

owner/operator has 3 

violations within a 3-year 

period. 

Violations governed by KPB 

21.50 remain unchanged. 

No subsection B related to 

bonding requirement if there 

are 3 violations in 3 year 

period. 

KPB 21.29.115 

-Permit transfers 

Planning director approves or 

disapproves permit transfers. 

N/A New section of code. 
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Provides process and 

conditions for conditional 

approval, time to correct 

violations, denial, and final 

approval. Denial letter may be 

appealed to PC, but transfer 

approvals not subject to 

administrative appeal.  

Permits do not run with the 

land. Governs process for 

permit transfers.  

KPB 21.29.120 

-Prior-existing 

uses 

A. Determination – mirrors 

process under KPB 21.44 

(LOZD) for nonconforming-

use determination. Sanctions 

for failure to apply for PEU 

determination by January 1, 

2025. Operator has one year 

from date of notice of 

Planning Director’s review of 

operator’s five-year renewal to 

comply, otherwise PEU permit 

will be terminated.  

 

B. Director provides notice of 

application and issues 

decision. Decision can be 

appealed to the Planning 

Commission. 

 

C. Establishes five-year period 

for discontinuance. 

 

D. Prohibits increasing, 

intensifying, expanding or 

moving the use. If PEU has 

been exhausted, it cannot be 

used for processing without a 

Type II Endorsement. 

 

E. Establishes standards to 

guide decision-making 

process. 

 

F. Requires PEU compliance 

with KPB 21.29 reclamation 

plan and hours of operation by 

January 1, 2026. 

 

G. Requires PEU compliance 

with code requirements for 

extraction within water table 

A. Requires determination 

that use as a material site 

commenced or operated 

after May 21, 1986 and 

prior to May 21, 1996. 

Limited subdivision rights. 

PEU runs with land.  

 

B. Must have applied to be 

registered as a PEU prior 

to January 1, 2001. 

 

C. Abandonment if no 

operation as a material site 

between 5/21/1996 and 

5/21/2011. Owner may 

protest finding of 

abandonment and may 

appeal decision to the 

Planning Commission.  

 

 

PEUs allowed to continue if 

in effect after May 21, 1996, 

and on October 1, 2023. 

Burden of proof is on the 

applicant.  

 

By 1/1/2025, PEUs required 

to come into apply for PEU 

determination.  

 

Five years of nonuse/ no 

operations = discontinuance. 

 

Defines “increased, 

intensified, or expanded”.  
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under KPB 21.29.057, except 

the water source separation 

requirements do not apply.  

 

H. Defines “increased, 

intensified, or expanded” for 

the purposes of this section. 

 

21.29.130. 

Definitions. 

Adds definitions for: “assisted-

living home”; “camp” or 

“camping”; “campsite”; 

“earthen berm”; “inactive site 

walls”; “isolated pond”; 

“public campground”; 

“qualified professional”; 

“reclamation”; and “vicinity”. 

 

Adds to definition of 

“conditioning or processing 

material”. 

 Adds definitions for: 

“assisted-living home”; 

“camp” or “camping”; 

“campsite”; “earthen berm”; 

“inactive site walls”; 

“isolated pond”; “public 

campground”; “qualified 

professional”; “reclamation”; 

and “vicinity”. 

 

Adds to definition of 

“conditioning or processing 

material”. 
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Kenai Peninsula Borough 
Assembly  

 

 

MEMORANDUM 
 

TO:  Brent Johnson, Assembly President  

  Members, Kenai Peninsula Borough Assembly 

 

FROM: Peter A. Micciche, Mayor 

 

DATE: September 7, 2023 

 

SUBJECT: Mayor Micciche Amendment #1 to Substitute Ordinance 2022-36, Amending 

KPB 21.29, KPB 21.25, and KPB 21.50.055 Regarding Conditional Land Use 

Permits and Material Site Permits, Updating Notice, Applicability, Permit Types, 

Application Requirements, Standards and Permits Conditions (Johnson, Chesley) 

 

The addition of two additional whereas clauses are necessary to highlight and empathize that 

material sites are a very important and appreciated component of this Borough. Without material 

sites, development and economic progress would be stifled. Without affordable borrow, gravel and 

other materials, the Borough could not continue to grow and prosper.  

 

[Please note the bold underlined language is new and the strikeout language in brackets is to be 

deleted.] 

 

 Add a new second and third whereas clause as follows: 

 

WHEREAS,  material sites and material site operators are vital to the development and 

improvement of the borough; and 

 

WHEREAS,  the Kenai Peninsula Borough supports material sites and recognizes that 

without material sites there would not be economic development; and 

 

 

Your consideration is appreciated.  
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MEMORANDUM 
 

TO:  Brent Johnson, Assembly President  

  Members, Kenai Peninsula Borough Assembly 

 

FROM: Peter A. Micciche, Mayor 

 

DATE: September 7, 2023 

 

SUBJECT: Mayor Micciche Amendment #2 to Substitute Ordinance 2022-36, Amending 

KPB 21.29, KPB 21.25, and KPB 21.50.055 Regarding Conditional Land Use 

Permits and Material Site Permits, Updating Notice, Applicability, Permit Types, 

Application Requirements, Standards and Permits Conditions (Johnson, Chesley) 

 

This amendment is brought forward in response to a very reasonable request from the Kenai 

Peninsula Aggregate and Contractors Association request that the 60-day waiver be changed to 30 

days for each year of the two years that a counter permit is in effect.  

 

[Please note the bold underlined language is new and the strikeout language in brackets is to be 

deleted.] 

 

 Amend KPB 21.29.050(B) as follows: 

 

21.29.050.  Permit conditions applicable to all permits.  

 

A. Counter permit. A counter permit is required for earth material extraction which disturbs 

more than one acre and less than 5 cumulative un-reclaimed acres and is limited to one 

counter permit per parcel. Material conditioning or processing, and material extraction 

within two feet of the seasonal high-water table is prohibited under a counter permit 

except, upon request from the applicant, the planning director or designee may issue a 

[one-time] limited processing waiver for screening of materials only. [The one-time] 

This processing waiver may not exceed [sixty]thirty consecutive days per year. The 

hours of operation under the one-time processing waiver are the same as provided for a 

Type II Earth Materials Conditioning or Processing Endorsement under 21.29.055. 

Buffer conditions for a one-time processing waiver must be established consistent with 

the permit application prior to commencement of processing operations. A counter permit 

is valid for a period of two years. Upon request from the applicant, the planning director, 

or designee, may grant one 12-month extension on a counter permit. Counter permits are 

approved by the planning director, or designees, and are not subject to notice 

requirements under KPB 21.25.060. The planning director’s decision to approve or deny 

a counter permit may be appealed to the planning commission, which must act as the 

hearing officer, in accordance with KPB 21.20.  

Your consideration is appreciated. 
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MEMORANDUM 
 

TO:  Brent Johnson, Assembly President  

  Members, Kenai Peninsula Borough Assembly 

 

FROM: Peter A. Micciche, Mayor 

 

DATE: September 7, 2023 

 

SUBJECT: Mayor Micciche Amendment #3 to Substitute Ordinance 2022-36, Amending 

KPB 21.29, KPB 21.25, and KPB 21.50.055 Regarding Conditional Land Use 

Permits and Material Site Permits, Updating Notice, Applicability, Permit Types, 

Application Requirements, Standards and Permits Conditions (Johnson, Chesley) 

 

These amendments address concerns within the KPB 21.29.040 section related to standards. This 

amendment removes the term “visual” within the standards section. My recommendation is that 

the term should not be used within the standards. Removing the term will not change the intent of 

the chapter or any of the regulations therein. Next, this amendment will change references to 

“salmon” or “juvenile salmon” to “anadromous waters”. The final amendment will remove the 

fifth standard relating to preserving the “value and character” of the surrounding area. The term is 

not appropriate when reading this chapter and Borough Code as a whole. Value and character of 

an area is subjective, not measurable, and will only serve to drive a wedge between home owners 

and commercial operators.  

 

[Please note the bold underlined language is new and the strikeout language in brackets is to be 

deleted.] 

 

 Amend KPB 21.29.040 as follows: 

 

21.29.040.  Standards for sand, gravel or material sites.  

 

A. These material site regulations are intended to protect against aquifer disturbance, 

road damage, physical damage to adjacent properties, dust, noise, [visual] and other 

impacts of earth materials extraction sites through setbacks, buffer zones, street-

level [visual] screening, and protection of [salmon-rearing]anadromous waters. 

Prior to granting a counter permit or conditional land use permit under this chapter, 

the planning director or planning commission, as applicable, must make the 

following findings: 

 

1. That the use is not inconsistent with the applicable comprehensive plan; 

2. That the use will not be harmful to the public’s health, safety, and general 

welfare, or the health of anadromous waters [particularly with regard to 

juvenile salmon]; 
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3. That sufficient setbacks, buffer zones, and other safeguards, including 

measures to mitigate impacts to groundwater flow paths [important for 

juvenile salmon], are being provided consistent with this chapter; and 

4. That the use provides for a reclamation plan consistent with this chapter[;]. 

[and 

5. That the use will preserve the value and character of the surrounding area.] 

 

Your consideration is appreciated.  
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MEMORANDUM 
 

TO:  Brent Johnson, Assembly President  

  Members, Kenai Peninsula Borough Assembly 

 

FROM: Peter A. Micciche, Mayor 

 

DATE: September 7, 2023 

 

SUBJECT: Mayor Micciche Amendment #4 to Substitute Ordinance 2022-36, Amending 

KPB 21.29, KPB 21.25, and KPB 21.50.055 Regarding Conditional Land Use 

Permits and Material Site Permits, Updating Notice, Applicability, Permit Types, 

Application Requirements, Standards and Permits Conditions (Johnson, Chesley) 

 

This amendment removes the word “visual” from KPB 21.29.050(A).  

 

[Please note the bold underlined language is new and the strikeout language in brackets is to be 

deleted.] 

 

 Amend KPB 21.29.050 as follows: 

 

21.29.050.  Permit conditions applicable to all permits.  

 

A. The planning commission or planning director, as applicable, must impose the 

following mandatory conditions prior to approval of a permit under this chapter:  

 

1. Buffer Zone. 

 

a. A minimum 30-foot buffer zone must be established between the 

area of excavation and the parcel boundaries. The buffer zone must 

provide [visual,] dust, and noise screening. The buffer zone may 

include one of the following: a six-foot earthen berm with a 2:1 

slope; a minimum six-foot foot sight-obscured fence; or an 

alternative buffer proposal that the planning commission or planning 

director, as applicable, deems appropriate. There is no requirement 

to buffer the material site from uses which commence after the 

approval of the permit. Berms may not alter natural drainage 

features;  

 

… 

 

Your consideration is appreciated.  
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MEMORANDUM 
 

TO:  Brent Johnson, Assembly President  

  Members, Kenai Peninsula Borough Assembly 

 

FROM: Peter A. Micciche, Mayor 

 

DATE: September 7, 2023 

 

SUBJECT: Mayor Micciche Amendment #5 to Substitute Ordinance 2022-36, Amending 

KPB 21.29, KPB 21.25, and KPB 21.50.055 Regarding Conditional Land Use 

Permits and Material Site Permits, Updating Notice, Applicability, Permit Types, 

Application Requirements, Standards and Permits Conditions (Johnson, Chesley) 

 

These amendments remove the word “visual” from KPB 21.29.050(B)(5) and (B)(7).  

 

[Please note the bold underlined language is new and the strikeout language in brackets is to be 

deleted.] 

 

 Amend KPB 21.29.050(B) as follows: 

 

21.29.050.  Permit conditions applicable to all permits.  

 

B. [Discretionary]Site Specific Conditions. The planning commission or planning 

director, as applicable, may set conditions of approval for issuance of a counter 

permit or CLUP, as appropriate for the area in which the development is sited, for 

the following:  

… 

5. Street-level screening. Street-level [visual] screening, noise mitigation, and 

lighting restrictions as appropriate for the surrounding area and in accordance 

with the standards set forth in KPB 21.29.040. 

… 

7. Special Impacts Zone (SIZ) 

 

a. The screening of adverse [visual,] noise, dust, [and dust] or other 

impacts protects public health, safety, and general welfare. General 

welfare is further served through imposition of this zone. The 

distance restrictions balance the right to quiet enjoyment of one’s 

property against development rights. Residents within this zone may 

request screening methods that are objective, measurable, and 

within the overall regulatory limits set by this chapter by providing 

substantial evidence to support the request.  
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b. For counter permits, [visual,] noise, dust, [and dust] or other 

impacts that cannot be screened as set forth in Subsection 8(a) within 

500 horizontal feet of an existing principle residential structure may 

be grounds for denial. For Type 1, 2, and 3 Endorsements, [visual,] 

noise, dust, [and dust] or other impacts that cannot be screened as 

set forth in Subsection 8(a) within 750 horizontal feet of an existing 

principle residential structure may be grounds for denial. The 

distances specified in this subsection will be measured from any 

outer wall of a principle residential structure to the nearest boundary 

of the proposed material site permitted parcel. 

 

Your consideration is appreciated.  
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MEMORANDUM 
 

TO:  Brent Johnson, Assembly President  

  Members, Kenai Peninsula Borough Assembly 

 

FROM: Peter A. Micciche, Mayor 

 

DATE: September 7, 2023 

 

SUBJECT: Mayor Micciche Amendment #6 to Substitute Ordinance 2022-36, Amending 

KPB 21.29, KPB 21.25, and KPB 21.50.055 Regarding Conditional Land Use 

Permits and Material Site Permits, Updating Notice, Applicability, Permit Types, 

Application Requirements, Standards and Permits Conditions (Johnson, Chesley) 

 

These amendment removes the annual report. The applicant will still need to provide the required 

plan and if necessary, the Planning Director can obtain necessary elevation monitoring data. 

Following consultation with the Planning Director, an annual report is not necessary.  

 

[Please note the bold underlined language is new and the strikeout language in brackets is to be 

deleted.] 

 

 Amend KPB 21.29.050(B) as follows: 

 

21.29.057.   Type III Endorsement - Material extraction below or within two feet of the 

seasonal high-water table. 

 

… 

 

C.    Conditions.  In addition to the requirements of KPB 21.29.050, operating conditions for 

extraction within or below two feet of the seasonal high-water table are as follows:… 

 

[5.  A qualified professional must annually submit a report to the department that 

includes water table elevation monitoring data.] 

[6]5.  Operations must not breach or extract material from a confined aquifer or a 

confining layer beneath a perched aquifer. 

 

Your consideration is appreciated.  
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MEMORANDUM 
 

TO:  Brent Johnson, Assembly President  

  Members, Kenai Peninsula Borough Assembly 

 

FROM: Peter A. Micciche, Mayor 

 

DATE: September 7, 2023 

 

SUBJECT: Mayor Micciche Amendment #7 to Substitute Ordinance 2022-36, Amending 

KPB 21.29, KPB 21.25, and KPB 21.50.055 Regarding Conditional Land Use 

Permits and Material Site Permits, Updating Notice, Applicability, Permit Types, 

Application Requirements, Standards and Permits Conditions (Johnson, Chesley) 

 

This amendment changes the “cooling off” period after a possible permit denial from five years to 

two years in the event there is no new evidence or a material change in circumstances that would 

allow for re-application following denial. 

 

[Please note the bold underlined language is new and the strikeout language in brackets is to be 

deleted.] 

 

 Amend KPB 21.29.065(B) as follows: 

 

21.29.065.  Effect of permit denial. 

 

A. Absent new evidence or a material change in circumstances that even with due diligence 

the applicant could not have presented with the original application, no reapplication 

concerning the same counter permit application may be filed within one calendar year of 

the date of the planning director’s final denial action. 

 

B. Absent new evidence or a material change in circumstances that even with due diligence 

the applicant could not have presented with the original application, no reapplication 

concerning the same CLUP may be filed within [five]two calendar years of the date of the 

final denial action. 

 

 

Your consideration is appreciated.  
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MEMORANDUM 
 

TO:  Brent Johnson, Assembly President  

  Members, Kenai Peninsula Borough Assembly 

 

FROM: Peter A. Micciche, Mayor 

 

DATE: September 7, 2023 

 

SUBJECT: Mayor Micciche Amendment #8 to Substitute Ordinance 2022-36, Amending 

KPB 21.29, KPB 21.25, and KPB 21.50.055 Regarding Conditional Land Use 

Permits and Material Site Permits, Updating Notice, Applicability, Permit Types, 

Application Requirements, Standards and Permits Conditions (Johnson, Chesley) 

 

This amendment changes the two year look-back for any violations on review to one calendar year. 

 

[Please note the bold underlined language is new and the strikeout language in brackets is to be 

deleted.] 

 

 Amend KPB 21.29.070(B) as follows: 

 

21.29.070.  Permit renewal, modification and revocation.  

 

A. Conditional land use permittees must submit a renewal application every five years after 

the permit is issued. A renewal application must be submitted at least 90 days prior to 

expiration of the CLUP. 

 

B. The planning director may administratively approve a renewal application that meets the 

following requirements: (i) the permittee is in compliance with all permit conditions and 

no modification to operations or conditions are proposed; and (ii) the borough did not issue 

a notice of violation under the permit during the [TWO] calendar year[S] preceding the 

renewal application. If the renewal application does not satisfy the foregoing requirements 

or if the planning director determines a review by the planning commission is warranted, 

then the planning commission will hear the renewal application. 

 

Your consideration is appreciated.  
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MEMORANDUM 
 

TO:  Brent Johnson, Assembly President  

  Members, Kenai Peninsula Borough Assembly 

 

FROM: Peter A. Micciche, Mayor 

 

DATE: September 7, 2023 

 

SUBJECT: Mayor Micciche Amendment #9 to Substitute Ordinance 2022-36, Amending 

KPB 21.29, KPB 21.25, and KPB 21.50.055 Regarding Conditional Land Use 

Permits and Material Site Permits, Updating Notice, Applicability, Permit Types, 

Application Requirements, Standards and Permits Conditions (Johnson, Chesley) 

 

 

This amendment provides that the borough will pay to record the permit by using funds from the 

permit application fee.  

 

[Please note the bold underlined language is new and the strikeout language in brackets is to be 

deleted.] 

 

 Amend KPB 21.29.100 as follows: 

 

21.29.100. Recordation. 

All permits, permit extensions, modified permits, prior existing uses, and terminations will 

be recorded. Failure to record a material site document does not affect the validity of the 

documents. The [operator or owner of the material site is responsible for all associated] 

borough will use funds from the application fee to pay the permit recording fees. 
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MEMORANDUM 
 

TO:  Brent Johnson, Assembly President  

  Members, Kenai Peninsula Borough Assembly 

 

FROM: Peter A. Micciche, Mayor 

 

DATE: September 7, 2023 

 

SUBJECT: Mayor Micciche Amendment #10 to Substitute Ordinance 2022-36, Amending 

KPB 21.29, KPB 21.25, and KPB 21.50.055 Regarding Conditional Land Use 

Permits and Material Site Permits, Updating Notice, Applicability, Permit Types, 

Application Requirements, Standards and Permits Conditions (Johnson, Chesley) 

 

 

This amendment addresses and clarifies prior existing uses. The amendment clarifies that prior 

existing uses that existed prior to 1996 are recognized PEUs and an owner or operator of a PEU 

site does not need to apply with the Borough to be recognized. This amendment will eliminate 

confusion surrounding PEU status, concerns with regarding the expansion prohibition language in 

the current substitute, and serves to effectuate the intent of the Assembly and Administration 

regarding prior existing uses.  

 

[Please note the bold underlined language is new and the strikeout language in brackets is to be 

deleted.] 

 

 Amend KPB 21.29.120 as follows: 

 

21.29.120. Prior-existing uses. 

A. Recognized status. A prior existing use (PEU) is a use that existed prior to May 

21, 1996, and still in effect as of October 1, 2024. A PEU is recognized and is 

allowed to continue operation subject to the requirements of this section. A 

permitted material site is not considered a prior existing use. [PRIOR-EXISTING 

USES (PEU) IN EFFECT ON OCTOBER 1, 202 ARE ALLOWED TO CONTINUE OPERATION 

SUBJECT TO THE REQUIREMENTS OF THIS SECTION. [THE BURDEN OF PROOF THAT THE 

PRIOR-EXISTING USE EXISTED BEFORE OCTOBER 1, 2023 AND AFTER MAY 21, 1996, IS 

ON THE APPLICANT.][ ALL [OTHER] PEUS PRIOR TO MAY 21, 1996 ARE [ALREADY 

RECORDED WITH THE BOROUGH AND ARE] RECOGNIZED. [IF THE PLANNING DIRECTOR 

DENIES PRIOR-EXISTING USE STATUS, THE APPLICANT MUST COMPLY WITH THE 

PERMIT REQUIREMENTS OF THIS CHAPTER. FAILURE TO APPLY FOR A PRIOR-EXISTING 

USE DETERMINATION BY JANUARY 1, 2025 WILL RESULT IN SUSPENSION OF ALL 

RIGHTS TO CONTINUED OPERATION AS A NONCONFORMING USE UNTIL 1) THE 

OPERATOR APPLIES FOR A PRIOR-EXISTING USE DETERMINATION; 2) THE APPLICATION 

IS APPROVED; AND 3) THE OPERATOR DEMONSTRATES FULL COMPLIANCE WITH ALL 
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PROVISIONS OF THIS CHAPTER RELATING TO PEUS. THE OPERATOR WILL HAVE ONE 

YEAR FROM THE DATE OF THE NOTICE OF THE PLANNING DIRECTOR’S REVIEW OF AN 

OPERATOR’S FIVE YEAR RENEWAL TO COME INTO FULL COMPLIANCE WITH THE 

PROVISIONS OF THIS CHAPTER, OTHERWISE THE SUSPENDED PEU PERMIT WILL BE 

TERMINATED.] 

B. Classification. The planning department will review PEUs to determine the 

established use by classifying a PEU based upon the use types set forth in KPB 

21.29.020, and provide a written description of the existing operations and 

classification determination. The PEU classification determination is only for 

the use that was established prior to October 1, 2024. The classification 

determination  runs with the land and applies to the entire parcel or lot. The 

PEU classification determination must state whether or not the  PEU is within 

the water table.  The planning director’s decision will also set forth the 

reclamation plan as required by subsection (D) below. The planning director's 

decision may be appealed by the applicant to the planning commission within 

15 days of distribution of the decision. If a parcel is subdivided, the PEU may 

not be expanded to any lot, tract, or parcel where material extraction or 

processing had not previously occurred or was not lawfully established in 

accordance with this section. [DECISION. THE PLANNING DIRECTOR WILL GIVE 

NOTICE OF THE APPLICATION FOR A PRIOR-EXISTING USE DETERMINATION TO 

PROPERTY OWNERS WITHIN 100 FEET OF THE SUBJECT PARCEL BOUNDARIES. THE 

NOTICE WILL INCLUDE A SUMMARY OF THE APPLICATION, A VICINITY MAP, AND A 

DEADLINE FOR SUBMITTING EVIDENCE REGARDING THE EXISTENCE OF THE USE PRIOR 

TO THE PLANNING DIRECTOR ISSUING A DECISION. THE PLANNING DIRECTOR WILL 

ISSUE A DECISION REGARDING THE PRIOR-EXISTING USE STATUS BASED ON THE 

WRITTEN APPLICATION OR EVIDENCE REGARDING THE EXISTENCE OF THE USE. BASED 

ON THAT INFORMATION, THE PLANNING DIRECTOR WILL CLASSIFY THE PEU BASED 

UPON THE USE TYPES SET FORTH IN KPB 21.29.020 AND WILL PROVIDE A WRITTEN 

DESCRIPTION OF THE EXISTING OPERATIONS. THE PLANNING DIRECTOR’S DECISION 

WILL ALSO SET FORTH THE RECLAMATION PLAN AS REQUIRED BY SUBSECTION (F) 

BELOW. THE PLANNING DIRECTOR'S DECISION MAY BE APPEALED BY THE APPLICANT 

OR AFFECTED PROPERTY OWNERS TO THE PLANNING COMMISSION WITHIN 15 DAYS 

OF DISTRIBUTION OF THE DECISION.] 

C. Discontinuance. Any PEU which has ceased by discontinuance for an uninterrupted 

period of five years must thereafter conform to the permit requirements of this 

chapter. Lack of intent to cease use or abandon the use does not suspend the five-

year time period. If a PEU is discontinued or abandoned, it may not be 

recommenced. Any activity such as extraction, excavation, processing, or 

reclamation is considered valid and a continuance of site use. The planning 

director will determine in writing whether a PEU has ceased by 

discontinuance. The planning director’s decision may be appealed to the 

planning commission within 15 days of distribution of the decision 
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[D. EXPANSION PROHIBITED. A PRIOR-EXISTING USE MAY NOT BE INCREASED, 

INTENSIFIED, OR EXPANDED OR MOVED AFTER OCTOBER 1, 2023, NOR MAY THE 

PRIOR-EXISTING USE BE MOVED TO A PARCEL WHICH IS SUBJECT TO THIS CHAPTER. IF 

A PARCEL IS SUBDIVIDED, THE PRE-EXISTING USE MAY NOT BE EXPANDED TO ANY 

LOT, TRACT, OR PARCEL WHERE MATERIAL EXTRACTION OR PROCESSING HAD NOT 

PREVIOUSLY OCCURRED OR WAS NOT LAWFULLY ESTABLISHED IN ACCORDANCE 

WITH THIS SECTION. IF A PEU MATERIAL SITE HAS BEEN EXHAUSTED AS DETERMINED 

BY THE PLANNING DIRECTOR, IT CANNOT BE USED FOR EARTH MATERIALS 

PROCESSING WITHOUT A TYPE II ENDORSEMENT.] 

D.[F.] In accordance with 21.29.015, on or before January 1, 2026, all legal PEU 

extraction operations must comply with KPB 21.29.060 (reclamation plan) and 

applicable hours of operation requirements under this chapter. The planning 

director may waive or modify any or all of the reclamation plan requirements set 

forth in KPB 21.29.060 as appropriate.  

[G. MATERIALS EXTRACTION OPERATIONS WITH LEGAL PRIOR-EXISTING USE STATUS 

WHICH EXTRACT MATERIAL BELOW OR WITHIN TWO FEET OF THE SEASONAL 

HIGHWATER TABLE MUST CONDUCT OPERATIONS IN ACCORDANCE WITH THE 

REQUIREMENTS OUTLINED IN KPB 21.29.057, EXCEPT THAT KPB 21.29.057(C)(7) 

WILL NOT APPLY. ] 

[H. FOR THE PURPOSES OF THIS SECTION, “INCREASED, INTENSIFIED, OR EXPANDED” 

MEANS: (1) ENLARGING THE AREA OF EXCAVATION BEYOND THE CLASSIFICATION SET 

FORTH IN THE PLANNING DIRECTORS DECISION OR BEYOND THE WRITTEN 

DESCRIPTION OF EXISTING OPERATIONS AS SET FORTH BY THE PLANNING DIRECT 

UNDER SUBSECTION (B) ABOVE; (2) INCREASING THE DEPTH OF EXCAVATION TO GO 

WITHIN TWO FEET OF THE SEASONAL HIGH-WATER TABLE; OR (3) ADDING A USE THAT 

WAS NOT IN EXISTENCE AS OF THE DATE OF THE PEU STATUS DETERMINATION, TO 

INCLUDE ADDING EARTH MATERIALS PROCESSING TO A USE THAT DID NOT 

PREVIOUSLY INCLUDE PROCESSING.] 
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MEMORANDUM 
 

TO:  Brent Johnson, Assembly President  

  Members, Kenai Peninsula Borough Assembly 

 

FROM: Peter A. Micciche, Mayor 

 

DATE: September 7, 2023 

 

SUBJECT: Mayor Micciche Amendment #11 to Substitute Ordinance 2022-36, Amending 

KPB 21.29, KPB 21.25, and KPB 21.50.055 Regarding Conditional Land Use 

Permits and Material Site Permits, Updating Notice, Applicability, Permit Types, 

Application Requirements, Standards and Permits Conditions (Johnson, Chesley) 

 

 

This amendment changes the effective date to October 1, 2024, in order to provide time for 

planning and implementation.  

 

[Please note the bold underlined language is new and the strikeout language in brackets is to be 

deleted.] 

 

 Amend SECTION 4 as follows: 

 

SECTION 4. That this ordinance [is effective immediately upon enactment] shall become 

effective on October 1, 2024. 
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MEMORANDUM 

 

TO:  Brent Johnson, Assembly President  

  Members, Kenai Peninsula Borough Assembly 

 

FROM: Peter A. Micciche, Mayor 

  Richard Derkevorkian, Assembly Member 

 

DATE: September 7, 2023 

 

SUBJECT: Derkevorkian Amendment to Substitute Ordinance 2022-36, Amending 

KPB 21.29, KPB 21.25, and KPB 21.50.055 Regarding Conditional Land 

Use Permits and Material Site Permits, Updating Notice, Applicability, 

Permit Types, Application Requirements, Standards and Permits Conditions 

(Johnson, Chesley) 

 

[Please note the bold underlined language is new and the strikeout language in brackets is 

to be deleted.] 

 

 Amend KPB 21.29.050(A) as follows: 

 

21.25.050. Permit considerations—Public hearing required. 

 

A. Within 30 days of receiving an application, the planning director or designee 

shall review the submitted application for completeness and compliance with 

this chapter. If it is incomplete or does not meet the requirements of this 

chapter, the planning director shall notify the applicant in writing. The 

planning director shall thereafter either return the application to the applicant 

or schedule the application to be considered by the planning commission at 

the next appropriate scheduled meeting.  [UPON RECEIVING AN APPLICATION, 

THE PLANNING DIRECTOR OR DESIGNEE WILL FORWARD A COPY OF THE 

APPLICATION TO THE KACHEMAK BAY NATIONAL ESTUARINE RESEARCH 

RESERVE (“KBNERR”) FOR REVIEW AND COMMENT. KBNERR WILL HAVE 

THIRTY DAYS TO PROVIDE ITS REVIEW AND COMMENT PRIOR TO SUBMISSION 

OF THE APPLICATION TO THE PLANNING COMMISSION IF THE APPLICATION IS 

OTHERWISE COMPLETE.] 

 

 

Your consideration is appreciated.  
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Section 1
KPB 21.25.050. – Permit considerations

• Increased review time of  application for permit from 21 days to 30 days. 

2
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Section 2
KPB 21.25.060

• New notice section applicable to Conditional Land Use Permits (CLUPs) under Title 21 

• 1000 feet notice radius for KPB 21.29 CLUPs (Material Sites)

• Provides for notice via borough website 
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Section 3 
New Chapter KPB 21.29, Material Site Permits

• Establishes a multi-permit stratification system intended to increase decision-making 
flexibility while protecting against uses that carry with them potentially negative impacts to 
public health, safety, and general welfare. 

• Two permits,  3 endorsement types

• Counter Permit (CP): anything from over 1 acre to 5 acres, no processing, no extraction in water table.

• Conditional Land Use Permit (CLUP), with three endorsements types:

• Type I: extraction activity disturbs more than 5 acres, no processing, no extraction w/in 2 feet of  water table.

• Type II: required for all on-site materials processing (including crushing, screening, etc).

• Type III: provides for additional monitoring and a professional report for uses within water table. 

4
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KPB Chapter 21.29 

• KPB 21.29.005 – Intent and Purpose

• KPB 21.29.010 – Applicability

• KPB 21.29.015 – Material extraction exempt  

• KPB 21.29.020 – Types of  permits available 

• KPB 21.29.030 – Application procedure

• KPB 21.29.040 – Standards for sand, gravel or material sites

• KPB 21.29.045 – Required compliance with State/Federal laws

• KPB 21.29.050 – Permit conditions applicable to all permits

• KPB 21.29.055 – Earth materials processing (Type II)

• KPB 21.29.057 – Material extraction in water table (Type 
III)

• KPB 21.29.060 – Reclamation plan

• KPB 21.29.063 – Decision

• KPB 21.29.065 – Effect of  permit denial

• KPB 21.29.070 – Permit renewal, modification, revocation

• KPB 21.29.080 – Permit close-out

• KPB 21.29.100 – Recordation

• KPB 21.29.110 – Violations

• KPB 21.29.115 – Permit transfers

• KPB 21.29.120 – Prior existing uses

• KPB 21.29.130 – Definitions

5
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Section 3
KPB 21.29.005 – Intent and Purpose

• Sets forth intent and purpose for chapter in borough code regulating material 
sites.

• General purpose: 

• Promotes the public health, safety, and general welfare of  KPB residents and visitors. 

• Promotes compatible, orderly development. 

6
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KPB 21.29.010 – Applicability

• Chapter applies to all private and public lands in the borough, unless 
otherwise exempt by law.

• Does not apply within the incorporated cities. 
• Zoning powers have been delegated by the borough to all incorporated cities within the 

borough

• Prohibits earth materials extraction within 300 feet of  riparian wetlands or 
naturally-occurring open water bodies. 

• References State of  Alaska, DEC Best Management Practices.

7
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KPB 21.29.015 – Material extraction exempt  

• Exempts extraction disturbing less than one acre under circumstances set out

• Exempts dewatered bars within SBCFSA

• PEUs exempt

• Exempts extraction activities on private or public property necessary for 
development of  the same property.

8
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KPB 21.29.020 – Types of  permits available. 

• Current code: counter permit and CLUP. CLUP application requires all mandatory conditions and covers all 
uses. 

• KPB 21.29.020 
• Counter Permit (CP): anything from over 1 acre to 5 acres, no crushing limited screening, no extraction w/in 2 feet of  water 

table. Only the conditions set forth in KPB 21.29.050 apply. 

• Conditional Land Use Permit (CLUP) types:

• Type I - Earth Materials Extraction : extraction activity disturbs more than 5 acres, no processing, no extraction w/in 2 feet of  
water table, only the conditions set forth in KPB 21.29.050 apply. 

• Type II - Earth Materials Processing: required for all on-site processing, screening, or crushing. Conditions set forth in KPB
21.29.050 + conditions set forth in KPB 21.29.055 apply.

• Type III - Earth Materials Extraction within Water Table : Required for any earth materials extraction within water table. 
Conditions set forth in KPB 21.29.050 + conditions set forth in KPB 21.29.057 apply.

• A CLUP applicant may request all three types at the time of  application for a single fee. 

9
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KPB 21.29.030 – Application procedure

• Similar to current code application procedure 

• Breaks apart a site map (professional surveyor) from site plan (professional 
engineer)

• Adds identification on site plan of  groundwater protections measures for 
anadromous waters.

10
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KPB 21.29.040 – Standards for sand, gravel or 
material sites

• All new standards.

• Regulations serve legitimate public purpose to protect against damage of  public roads, physical 
damage to adjacent properties, dust, noise and other impacts through setbacks, buffer zones, and 
street-level visual screening. 

• In granting a permit the Planning Director or Planning Commission must find:
• Use is not inconsistent with applicable comp plan.

• Use will not be harmful to public’s health, safety, and general welfare.

• Sufficient setbacks, buffer zones, and other safeguards are provided.

• Use provides for a reclamation plan.

• Use will preserve the value and character of  the surrounding area.

11
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KPB 21.29.045 – Required compliance with State and 
Federal laws

• Requires evidence of  compliance with applicable state/federal agency prior 
to approval of  KPB permit. 

• Requires all activity conducted in manner that complies with state/federal 
protections including but not limited to air quality, water quality, hazardous 
materials.

12
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KPB 21.29.050 – Permit conditions applicable to all 
permits

• In lieu of  current exhaustive conditions in borough code that apply as a “one 
size fits all” this section establishes 9 mandatory conditions and provides 8
potentially applicable discretionary conditions. 

• Allows for flexibility to meet the demands of  a specific application.

• Is a move away from the “one size fits all” system.

• Promotes flexibility

13
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KPB 21.29.050 – Permit conditions
…Continued

• 9 mandatory conditions: 

1. Buffer Zone: 30 feet, 6 foot berm or fence, 2:1 slope, buffer zone can only be waived when site is next to adjacent pit.

2. Water source separation: extraction within 2 feet of  water table is prohibited unless requirements of  KPB 21.29.057 are met; 
dewatering off  site is prohibited; material extraction within 100 feet of  any private well is prohibited. 

3. Roads: Operations that impact KPB roads must be in accordance with KPB Chapter 14.40. 

4. Dust control: Dust suppression required within material site haul roads. 

5. Hours of  operation: Applicable to all operations, 6am to 9pm, but can be adjusted by decision-maker and/or waived for seasonal 
project. 

6. Groundwater elevation: Requires monitoring of  groundwater. 

7. Setback: 250 ft from school, senior center, child care facility, etc. 

8. Permit boundaries: Must stake buffers, ROWs. 

9. Processing: Requires compliance with KPB 21.29.050 conditions and KPB 21.29.055. 

14
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KPB 21.29.050 – Permit conditions
…Continued

• 8 discretionary conditions: 

1. Setbacks/Buffer Areas: Up to a maximum of  100 feet based on circumstances, potential for “rolling berms”.

2. Road maintenance and repair: Permittee may be required to maintain/repair damaged public haul routes.

3. Ingress/Egress: May be suggested by PC/Planning Director. 

4. Surface water protection: Use of  surface water protection measures specified in KPB 21.29.030(A)(8)(a).

5. Street-level screening: Street-level visual screening, noise mitigation, and lighting restrictions as appropriate for the surrounding area 
and in accordance with the standards set forth in KPB 21.29.040 to protect against attractive nuisance issues. 

6. Noise suppression: discretionary white noise reverse alarms. 

7. Special Impacts Zone (SIZ): Residents within 500’ (counter permit) and 750’ (CLUP) of  principle residential structure may request 
objective, measurable screening methods. May be grounds for denial if  visual/noise/dust impacts cannot be screened.

8. Public Campgrounds: Within 1000 feet of  campsite, from Memorial Day through Labor Day, 9am -6pm limited hours, no excavation 
during listed holidays, PC/Planning Director may designate haul route.

15
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KPB 21.29.055 – Earth materials processing

• In addition to KPB 21.29.050 conditions, this new Section sets forth 2 
additional conditions:

1. Setback – must process 300 feet from parcel boundaries, or lesser distance as 
appropriate.

2. Hours of  operation: 8am to 7pm, or as determined by the PC. 

- Provides for exceptions for emergency or good-cause findings. 

- Seasonal, project-based waiver available.

16
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Section 3
KPB 21.29.057 – Material extraction in water 

table
• In addition to KPB 21.29.050 conditions sets forth additional requirements & 

conditions aimed primarily at protecting water quantity:

- 21.29.057(A): establishes 6 additional application requirements when applicant requests to 
extract within the water table. 

- Requires groundwater study and report from a professional to characterize and monitor the 
condition of  groundwater at the permitted site. Elevations of  groundwater will be tied to real-
world elevation datum. Focuses on water quantity concern over water quality concerns 

- 21.29.057(C): establishes 7 additional conditions applicable when applicant requests to 
extract within the water table. 

- Setback: up to 500 feet setback required related to proximity to drinking water source.
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KPB 21.29.060 – Reclamation plan

• Similar to current code. Requires reclamation plan. Must be submitted with 
renewal application as well. 

• Requires reclamation of  site to leave land in stable condition with 2:1 slopes 
and presumably revegetation. 

• Requires $750 per acre bond.

• Reclamation plan and bond survives close-out, expiration, termination or 
revocation of  permit. 
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KPB 21.29.065 - .115

• KPB 21.29.063 – Decision, permit applications that meet standards will be approved, applications 
that do not meet standards will be denied.

• KPB 21.29.065 – Effect of  permit denial: no reapplication within 1 year without new evidence.

• KPB 21.29.070 – Permit renewal, modification, revocation: renewal required every 5 years, 
administrative if  no changes, violations or complaints; public hearing otherwise. 

• KPB 21.29.080 – Permit close-out: adds formal close-out process. 

• KPB 21.29.100 – Recordation

• KPB 21.29.110 – Violations

• KPB 21.29.115 – Permit is transferrable.
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KPB 21.29.120 – Prior existing uses (PEU)

• Must apply for PEU status. Determination by Planning Director appealable 
to Planning Commission (similar to LOZD nonconforming use process).

• Abandonment after 5 years of  non-use; expansion prohibited.

• BY JANUARY 1, 2026 – PEU must: 

• Comply with KPB 21.29.060 (reclamation plan)

• Comply with KPB 21.29.057 (extraction within water table, except setbacks don’t apply)

• Comply with applicable hours of  operation requirements

20

86



ISSUES TO CONSIDER 

• KPB 21.29.040 Standards 

• Prior Existing Use (PEU) – Needs clarification. In fact, section may require 
substantial revisions to clarify body’s intent: is idea that both the pre-1996 
PEUs and CLUPs permitted between 1996 and 2023 are all considered PEU
status moving forward  OR only pre-1996 PEU are recognized, classified, 
PEU? 

21

87



1 to 5 Acres: 
Counter Permit 

Director 
Decision 

DECISION 
ISSUED 

21.29.063 

Pr-isevttfd ~~ : 

Permitting Process 
KPB 21.29 Material Sites 

Ro W +--'Ru ~v 
PlanV\/2~ f)lvt01vY 

As Proposed 

APPLICATION 
21.29.030 

Permit Type 
Determined 

Less than 1 
Acre: 

NO PERMIT 
REQUIRED 

No 
Processing 
& Not Near 
Water Table 

Greater the 5 Acres: 
Planning Commission 

CLUP 

Earth 
Materials 
Process ing 
21.29.055 

PC 
Decision 

w/ Mandatory & 
Discretionary 

Conditions 

DECISION 
ISSUED 

Within 
4-Feet of 

Water Table 
21.29.057 

88



Pr0~~ '-
P(ts'1d{jfv-r 0rW Jo~s0£11 

Material Site Ordinance 2018-19 rewrite, Ordinance 2019 Mayor's Substitute 
review: Substance Comparisons 

• Increased buffer by 26 feet. Former buffer could be up to 74-feet {SO-foot buffer of 
und isturbed vegetation+ six foot berm with 2:1 slope + six foot fence) . New buffer would be 
100-feet, unless reduces by special circumstances. 

• No disturbing vegetation or ground within 200 feet of water bodies. (formerly 100 feet) 

• Set noise limits at the property boundary of the gravel pit parcel. The noise limits were 
specific decibels (75 with variations for certain durations). [For reference, OSHA limit for 
acceptable noise before ear protection is 85 decibels. In addition, Bruce Wall tested during the 
summer and didn' t find pits that were exceeding the limits]. 

• Set requirements for "white noise" new technology back up alarms. 

• Increased vertical separation from water table to 4 feet from 2 feet 

• Retained the "purchase to development" concept. In other words, if a pit operator buys a 
piece of property, meets all the criteria for a material site, the Planning Commission has no 
choice but to approve the permit. For adjacent property owners, this is like holding an election 
in China or Russia . These property owners and many members of the Planning Commission 
voiced a desire to have the option to turn down a permit if they think a specific potential pit is 
in an area that is too residential or too near a campground, park or other considerations. 

On the other hand, pit developers pointed out the need to have clear, defined rules so 
they could know that if they bought a piece of property and met all the permit requirements, a 
permit would be granted. The Legal Department pretty much shied away from giving the 
Planning Commission power to decide cases apart from specific language. 

• Required bonding for the developed area of a pit, for the purpose of reclamation . A 5 year 
site plan for reclamation is required . 

• Did not address visual considerations for elevated adjacent private home owners. 

• 2:1 slope on pit sidewalls. Material from the 2:1 slope may be removed if replaced with stable 
material within 30 days. 

• Buffers can't overlap easements 

• Buff area may be reduced by Planning Director or Planning Commission or they can be 
waivered. There is no requirement for a buffer zone when neighboring uses commence after 
approval of permit. 
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•No processing between 7:00 pm - 6:00 am, but exceptions may be granted 

• Planning Director or Planning Commission may determine the points of ingress and egress. 

• Dust suppression shall be required . 

• Surface water protection measures need to be approved by a licensed civil engineer. 

• 250-foot setback from the property boundaries of any local option zoning district, public or 
private school ground, college campus, child care facility, senior center, assisted living home, 
and licensed health care facility. 
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Material Site Working Group established by Resolution 2018-004 (Substitute) . 
Review of Members, Meetings and Votes 

• 1-31-18 Working Group first met. Members were: 
2 from Assembly, Norm Blakeley and Wayne Ogle 
2 from Planning Commission, Robert Ruffner and Jim Isham 
2 from Industry, Tom Clark and Larry Smith 
2 home-owners, Stacy Crouse and Brent Johnson 

Ruffner elected chairman, Ogle vice-chainnan. 
Planning Director Max Best, Planner Bruce Wall, and Deputy Attorney Holly Montague 
assisted. 

• After five, 2-hour meetings of the Working Group, public hearings were held. One in Soldotna 
and One in Anchor Point. 

•5-15-18 Assembly extended deadline for final report. 

• After the 5-23-18 meeting the Group broke for summer, having met ten times (9 with a 
quorum). By this time the Group had agreed to 13, non-controversial changes. 

• Jim Isham passed away Aug 15, 2018. (attendance record 5 of 8) 
• Stacy Crouse resigned due to other commitments. (attendance 7 of 8) 

• 10-10-18 Working group begin meeting again. Syverine Abrahamson-Benz replaced Jim 
Isham for his Planning Commission seat. 

• 10-24-18 Robin Davis replaced Stacy Crouse for the home-owner seat. Public hearings begin, 
limited to the first half hour and to the end of each meeting. 

• 2-13-19 after conducting eight, 2-hour meetings since reconvening from summer break, the 
length of meetings begin, at this meeting, to be set for 3 hours. 

• Group held two all-day (9-5) meetings in April 2019, in addition to a three-hour meeting. 
the Group's final meeting was for 15 minutes to vote on the final product. It passed 7-1 with 

Smith opposing. 
• Since reconvening, attendance was: Benz 12 of 16, Blakeley 14 of 16, Clark 13 of 16, Davis 15 
of 15 (he was appointed after the first meeting), Johnson 15 of 16, Ogle 16 of 16, Ruffner 14 of 
16, Smith 14 of 16. 

• 7-15-19 Planning Commission held a work session on the Material Site Permits amendments. 
• 8-26-19 Planning Commission expressed considerable dissatisfaction with the proposed 
ordinance. An illustration is Commissioner Ernst's comments: " ... He felt the Assembly should be in 
charge of material site extractions. They obviously do not empower the Planning Commission to use their 
own judgement to determine whether it is appropriate. This has been going on since he joined the 
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Planning Commission." Believing they needed more time to develop some more restrictive options, the 
Planning Commission postponed the Ordinance by a vote of 8 Yes - 1 No - 3 Absent. 
• 9-9-19 The Planning Commission made 22 motions to amend the Material site Ordinance and 
passed 14 of them. The amendments that passed generally put further restrictions on pit 
operators. The Planning Commission then requested a joint work session with the Assembly on 
the Ordinance. 

• 11-5-19 The Assembly and Planning Commission held a joint work session on Ordinance 
2019-30. In attendance were: Assembly members Jesse Bjorkman, Norm Blakeley, Ben 
Carpenter, President Kelly Cooper, Tyson Cox, Willy Dunn, Brent Hibbert, Brent Johnson, and 
Vice president Hal Smalley. Planning Commissioners Jeremy Brantley, Rick Foster, Blair Martain, 
and on Zoom: Cindy Ecklund, Virginia Morgan, Syverine Abrahamson-Benz, and Franco Venuti. 
Borough Mayor Charlie Pierce, Chief of Staff James Baisden, Planning Director Max Best, 
Planner Bruce Wall. 

• 12-3-19 The Assembly Amended Ordinance 2019-30 with Ordinance 2019-30 Mayor's 
Substitute. In answer to a question, the Legal Department said clear rules are easier to defend 
then rules that offer the Planning Commission latitude. Ordinance 2019-30 failed 3-6. Voting 
Yes were Cooper, Dunn and Johnson. 

• 1-7-20 The Assembly took public testimony on Reconsideration of Ordinance 2019-30 
Mayor's Substitute. Reconsideration failed on a 4-5 vote. Voting Yes were: Bjorkman, Cox, 
Dunn, and Johnson. 
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Kenai Peninsula Borough 
Assembly  
 

MEMORANDUM 
 
 
TO:  Brent Johnson, Assembly President  
  Members, Kenai Peninsula Borough Assembly 
 
FROM: Lane Chesley, Assembly member 
 
DATE: August 15, 2023 
 
SUBJECT: Chesley Amendment #1 Replacement Amending Ordinance 2022-36, Amending 

KPB 21.29, KPB 21.25, and KPB 21.50.055 Regarding Conditional Land Use 
Permits and Material Site Permits, Updating Notice, Applicability, Permit Types, 
Application Requirements, Standards and Permits Conditions (Johnson, Chesley) 

 
[Please note the bold underlined language is new and the strikeout language in brackets is to be 
deleted.] 
 
 Amend KPB 21.29.050(B), as follows: 
 
21.29.050. Permit conditions applicable to all permits. 
 
…. 
 

B. Discretionary Conditions. The planning commission or planning director, as applicable, 
may set conditions of approval for issuance of a counter permit or CLUP, as appropriate 
for the area in which the development is sited, for the following. 

… 
  

9. Public campgrounds. From the last Monday of May through the first Monday 
of September each year, for operations within 1,000 feet of a campsite within 
a public campground, the following limitations to operations may be applied: 

 
(a)  hours of operation limited to 9:00 am to 6:00 pm;  
(b)  no excavation, processing, or hauling activity allowed over the 

Memorial Day, Independence Day, or Labor Day Holiday; or 
(c)  if a proposed haul route conflicts with a public campground entrance 

road, then the planning commission or planning director, as applicable, 
may designate the haul route to be used, with exceptions allowed for 
local delivery.  

 
The 1,000 foot distance will be measured from any campsite of the public 
campground to the outer boundary of a parcel for which an applicant has 
requested a counter permit or conditional land use permit under this chapter. 

 
Your consideration is appreciated.  

 

93



Kenai Peninsula Borough 
Assembly  
 

MEMORANDUM 
 
 
TO:  Assembly President  
  Members, Kenai Peninsula Borough Assembly 
 
FROM: Brent Johnson, Assembly President 
 
DATE: August 1, 2023 
 
SUBJECT: Johnson Amendment #4 Substitute Amending Ordinance 2022-36, Amending 

KPB 21.29, KPB 21.25, and KPB 21.50.055 Regarding Conditional Land Use 
Permits and Material Site Permits, Updating Notice, Applicability, Permit Types, 
Application Requirements, Standards and Permits Conditions (Johnson, Chesley) 

 
[Please note the bold underlined language is new and the strikeout bold language in brackets is to 
be deleted.] 
 
 Amend KPB 21.29.040, as follows: 
 
21.29.040. Standards for sand, gravel or material sites.  

A. These material site regulations are intended to protect against aquifer disturbance, road 
damage, physical damage to adjacent properties, dust, noise and other impacts of earth 
materials extraction to properties in the vicinity through setbacks, buffer zones, street-
level visual screening, and protection of salmon-rearing waters. Prior to granting a 
counter permit or conditional land use permit under this chapter, the planning director or 
planning commission, as applicable, must make the following findings:  
…. 
 
3. That sufficient setbacks, buffer zones, and other safeguards, including measures to 

mitigate impacts to groundwater flowpaths important for juvenile salmon, are 
being provided consistent with this chapter; and 

….  

Your consideration of this amendment is appreciated.  
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Kenai Peninsula Borough 
Assembly  
 

MEMORANDUM 
 
TO:  Members, Kenai Peninsula Borough Assembly 
 
FROM: Lane Chesley, Assembly Member 
 
DATE: August 1, 2023 
 
SUBJECT: Chesley Amendment #9 Amending Ordinance 2022-36, Amending KPB 21.29, 

KPB 21.25, and KPB 21.50.055 Regarding Conditional Land Use Permits and 
Material Site Permits, Updating Notice, Applicability, Permit Types, Application 
Requirements, Standards and Permits Conditions (Johnson, Chesley) 

[Please note the bold underlined language is new and the strikeout bold language in brackets is to 
be deleted.] 
 
 Amend KPB 21.29.130, as follows: 
 
21.29.130. Definitions. 
 

A. Unless the context requires otherwise, the following definitions apply to material site 
permits and activities: 
… 
Conditioning or processing material means a value-added process including batch plants, 
asphalt plants, screening, blasting, washing, the use of hydraulic hammers, and crushing 
by use of machinery. It does not include stripping and segregation with excavation 
equipment. 
… 
 

Your consideration is appreciated. 
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Kenai Peninsula Borough 
Assembly  
 

MEMORANDUM 
 
TO:  Brent Johnson, Assembly President 

Members, Kenai Peninsula Borough Assembly 
 
FROM: Lane Chesley, Assembly Member 
 
DATE: August 1, 2023 
 
SUBJECT: LAYDOWN Chesley Amendment #10 Amending Ordinance 2022-36, Amending 

KPB 21.29, KPB 21.25, and KPB 21.50.055 Regarding Conditional Land Use 
Permits and Material Site Permits, Updating Notice, Applicability, Permit Types, 
Application Requirements, Standards and Permits Conditions (Johnson, Chesley) 

[Please note the bold underlined language is new and the strikeout bold language in brackets is to 
be deleted.] 
 
 Amend KPB 21.29.050(B), as follows: 
 
21.29.050. Permit conditions applicable to all permits. 
 

B. Discretionary Conditions. The planning commission or planning director, as applicable, 
may set conditions of approval for issuance of a counter permit or CLUP, as appropriate 
for the area in which the development is sited, for the following:  
… 

1. Setbacks/Buffer Area.    

 

a. The mandatory buffer area condition in subsection (A) above may 
be increased, up to a maximum of 100 feet between the area of 
excavation and the parcel boundaries, and include a combination 
of appropriate buffers, if the planning commission finds based on 
substantial evidence presented that increasing the buffer area is 
necessary for the public health, welfare and safety of the vicinity; 
 

…. 

 

Your consideration is appreciated. 
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Kenai Peninsula Borough 
Assembly  

 

MEMORANDUM 
 

TO:  Brent Johnson, Assembly President  

  Members, Kenai Peninsula Borough Assembly 

 

FROM: Lane Chesley, Assembly Member 

 

DATE: June 20, 2023 

 

SUBJECT: Chesley Substitute Amendment #5 Amending Ordinance 2022-36, Amending 

KPB 21.29, KPB 21.25, and KPB 21.50.055 Regarding Conditional Land Use 

Permits and Material Site Permits, Updating Notice, Applicability, Permit Types, 

Application Requirements, Standards and Permits Conditions (Johnson, Chesley) 

 

[Please note the bold underlined language is new and the strikeout language in brackets is to be 

deleted.] 

 

 Amend KPB 21.29.130, as follows: 

 

21.29.130. Definitions. 

A. Unless the context requires otherwise, the following definitions apply to material site permits 

and activities:  

… 

Camp or camping means to use a vehicle, tent, or shelter, or to arrange bedding, or 

both, with the intent to stay overnight.  

Campsite means any space designated for camping within a public campground.   

… 

Public campground means an area, developed and maintained by a public entity, that 

is open to the public and contains one or more campsites.  

… 

Reclamation means the process of restoring land that has been mined to a natural or 

economically-usable state in order to meet a variety of goals ranging from the 

restoration of productive ecosystems to the creation of industrial and municipal 

resources.  

… 

 

Your consideration is appreciated.  
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Kenai Peninsula Borough 
Assembly  

 
MEMORANDUM 

 

TO:  Brent Johnson, Assembly President 

Members, Kenai Peninsula Borough Assembly 

 

FROM: Lane Chesley, Assembly Member 

 

DATE: June 20, 2023 

 

SUBJECT: Chesley Amendment #8 Replacement Amending Ordinance 2022-36, Amending 

KPB 21.29, KPB 21.25, and KPB 21.50.055 Regarding Conditional Land Use 

Permits and Material Site Permits, Updating Notice, Applicability, Permit Types, 

Application Requirements, Standards and Permits Conditions (Johnson, Chesley) 

[Please note the bold underlined language is new and the strikeout bold language in brackets is to 

be deleted.] 

 

 Amend KPB 21.29.050(B), as follows: 

 

21.29.050. Permit conditions applicable to all permits. 

 

B. Discretionary Conditions. The planning commission or planning director, as applicable, 

may set conditions of approval for issuance of a counter permit or CLUP, as appropriate 

for the area in which the development is sited, for the following:  

… 

 

8. [Visual exclusion] Special Impacts Zone (SIZ).  

a. The screening of adverse visual, noise, and dust protects public health, 

safety, and general welfare. General welfare is further served through 

imposition of this zone. The distance restrictions balance the right to 

quiet enjoyment of one’s property against development rights.  

Residents within this zone may request screening methods that are 

objective, measurable, and within the overall regulatory limits set by 

this chapter by providing substantial evidence to support the request.  
b. For counter permits, visual, noise, and dust impacts that cannot be 

[reasonably mitigated] screened as set forth in Subsection 8(a) within 

500 horizontal feet of an existing principle residential structure may be 

grounds for denial. For Type 1, 2, and 3 [CLUP] Endorsements, visual, 

noise, and dust impacts that cannot be [reasonably mitigated] screened as 

set forth in Subsection 8(a) within 750 horizontal feet of an existing 

principle residential structure may be grounds for denial. The distances 

specified in this subsection will be measured from any outer wall of a 

principle residential structure to the nearest boundary of the proposed 

material site parcel.  
 

Your consideration is appreciated. 
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Kenai Peninsula Borough 
Assembly  
 

MEMORANDUM 
 
TO:  Brent Johnson, Assembly President  
  Members, Kenai Peninsula Borough Assembly 
 
FROM: Richard Derkevorkian, Assembly Member 
 
DATE: July 11, 2023 
 
SUBJECT: Derkevorkian Amendment #13 Replacement for KPB 21.29.120(A) and (D) 

Amending Ordinance 2022-36, Amending KPB 21.29, KPB 21.25, and KPB 
21.50.055 Regarding Conditional Land Use Permits and Material Site Permits, 
Updating Notice, Applicability, Permit Types, Application Requirements, 
Standards and Permits Conditions (Johnson, Chesley) 

 
[Please note the bold underlined language is new and the strikeout language in brackets is to be 
deleted.] 
 
 Amend KPB 21.29.120 as follows: 
 
21.29.120. Prior-existing uses. 

A. Determination. Prior-existing uses (PEU) in effect on October 1, [2022] 2023 are 
allowed to continue operation subject to the requirements of this section. The burden 
of proof that the prior-existing use existed prior to October 1, [2022] 2023 and after 
May 21, 1996, is on the applicant. All other PEUs prior to May 21, 1996, are already 
recorded with the borough and are recognized. If the planning director denies prior-
existing use status, the applicant must comply with the permit requirements of this 
chapter. Failure to apply for a prior-existing use determination by January 1, [2024] 
2025, will result in [termination] suspension of all rights to continued operation as a 
nonconforming use until 1) the operator applies for a prior-existing use 
determination; 2) the application is approved; and 3) the operator demonstrates 
full compliance with the provisions of this chapter relating to PEUs [and require 
full compliance with all provisions of this chapter]. The operator will have one 
year from the date of the notice of the planning director’s review of an operator’s 
five-year-renewal to come into full compliance with the provisions of this chapter, 
otherwise the suspended PEU permit will be terminated.  

… 

D. Expansion Prohibited. A prior-existing use may not be increased, intensified, or 
expanded or moved [to any other part of the lot, tract, or parcel it occupies] after 
October 1, 2022, nor may the prior-existing use be moved to a parcel which is subject 
to this chapter. If a parcel is subdivided, the pre-existing use may not be expanded to 
any lot, tract, or parcel where material extraction or processing had not previously 
occurred or was not lawfully established in accordance with this section. 

… 

Your consideration is appreciated.  
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Kenai Peninsula Borough 
Assembly 

MEMORANDUM 

TO: Brent Jolmson, Assembly President 
Members, Kenai Peninsula Borough Assembly 

FROM: Richard Derkevorkian, Assembly member 

DA TE: April 18, 2023 

SUBJECT: LAYDOWN Derkevorkian Substitute Amendment #12 Amending Ordinance 
2022-36, Amending KPB 21.29, KPB 21.25, and KPB 21.50.055 Regarding 
Conditional Land Use Permits and Material Site Permits, Updating Notice, 
Applicability, Permit Types, Application Requirements, Standards and Permits 
Conditions (Johnson, Chesley) 

[Please note the bold underlined language is new and the strikeout language in brackets is to be 
deleted.] 

• Amend KPB 2 1.29.11 5, as follows: 

21.29.115. Permit transfers. 

A permit issued under this chapter is transferrable. 

[Permits issued under this chapter do not automatically transfer upon a conveyance or transfer 
of the applicable real property.) A permit issued under this chapter is transferrable. The 
planning director will issue a conditional letter of approval [or disapprovaU upon receipt of [the 
follov,ing: lilll a 1t1✓ritten permit transfer request is provided to the planning department) !hill 
includes: the legal description of the parcel, funner owner name, ne',V owner name, and a copy of 
the approved permit or the legal PEU status;] a written permit transfer request containing the 
legal description of the parcel, former owner name, new owner name, and a copy of the 
approved permit or the legal PEU status and after a site visit. A conditional approval will 
not be issued if a permittee is in violation of the original permit requirements, conditions, or 
borough code. A transferring permittee will be given ninety days to correct violations. If the 
permittee fails to correct the violations within ninety days, the planning director will issue a 
denial letter. If a permittee is not in violation or if violations are cured within 90 days' notice, 
the planning director will issue a final letter of approval upon receipt of [a-nd (2)) a recorded 
conveyance instrument listing the new owner. The requesting party may appeal a denial letter to 
the planning commission. Permit transfer approvals are not subject to administrative appeal. 

Your consideration is appreciated. 
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Kenai Peninsula Borough 
Assembly  
 

MEMORANDUM 
 
TO:  Assembly President  
  Members, Kenai Peninsula Borough Assembly 
 
FROM: Richard Derkevorkian, Assembly Member 
 
DATE: April 6, 2023 
 
SUBJECT: Derkevorkian #15 Amending Ordinance 2022-36, Amending KPB 21.29, KPB 

21.25, and KPB 21.50.055 Regarding Conditional Land Use Permits and Material 
Site Permits, Updating Notice, Applicability, Permit Types, Application 
Requirements, Standards and Permits Conditions (Johnson, Chesley) 

 
[Please note the bold underlined language is new and the strikeout language in brackets is to be 
deleted.] 
 
 Amend KPB 21.25.060(B)(3) as follows: 
 
21.25.060.  Notice. 

A. Except for counter permits for material sites issued under KPB 21.29.020(A) or 
expressly excepted elsewhere in this title, notice of any pending application required 
under this title shall be given in accordance with this section.  

B. Required forms of notice are as follows: 

1.  Notice of the pending application will be published on the borough website.  

2.  When available, the notice will also be posted on a public bulletin of the 
impacted community.  

3. At the beginning of the notice period a copy of the notice will be sent by First 
Class U.S. Mail to all owners and[/or] leaseholders of record of property 
located within a radius of one-half mile of the subject property, except for 
permit applications under KPB 21.29 the notice area is the parcels within 
a radius of 1000 feet of the subject property.   

C. The notice must contain a description of the proposed location, the type of proposed 
land use or a description of the action requested, as applicable, the applicant's name, 
where written comments may be submitted, the last deadline for submitting written 
comments to the planning commission, and the date, time and location of the public 
hearing. 

D. The failure of any person to receive any notice required under this section, where the 
records of the borough indicate the notice was provided in a timely and proper manner, 
shall not affect the validity of any proceeding under this title or be basis for appeal.   

Your consideration is appreciated.  
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DERKEVORKIAN AMENDMENTS
ORDINANCE 2022-36
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21.29.060. Reclamation plan. 

ORDINANCE AS AMENDED TO-DATE

A. All material site permit applications require an overall reclamation
plan. A site plan for reclamation must be required including a scaled
drawing with finished contours. A five-year reclamation plan must be
submitted with a permit renewal request.

B. The applicant may revegetate and must reclaim all disturbed land
within the time period approved with the reclamation plan so as to
leave the land in a stable condition wherein a 2:1 slope is
maintained. Any revegetation must be done with a non-invasive
plant species. Bonding must be required at $750.00 per acre for all
acreage included in the current five-year reclamation plan. In the
alternative, the planning director may accept a qualified
professional’s estimate for determining the amount of bonding. If
the applicant is bonded with the state, the borough’s bonding
requirement is waived. Compliance with reclamation plans will be
enforced under KPB 21.50.

DERKEVORKIAN #8

A. All material site permit applications require an overall
reclamation plan. A site plan for reclamation must be required
including a scaled drawing with finished contours. A five-year
reclamation plan must be submitted with a permit renewal request.
All acreage planned for a post-mining use is exempt from
reclamation.

B. The applicant may revegetate and must reclaim all disturbed land
within the time period approved with the reclamation plan if the
planned resource extraction has been exhausted and no post-
mining use is planned, so as to leave the land in a stable condition
wherein a 2:1 slope is maintained. Any revegetation must be done
with a non-invasive plant species. Bonding must be required at
$750.00 per acre for all acreage included in the current five-year
reclamation plan. In the alternative, the planning director may
accept a qualified professional’s estimate for determining the
amount of bonding. If the applicant is bonded with the state, the
borough’s bonding requirement is waived. Compliance with
reclamation plans will be enforced under KPB21.50.
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21.29.060. Reclamation plan. 

ORDINANCE AS AMENDED TO-DATE

…

C. The following measures must be considered in the preparation,
approval and implementation of the reclamation plan, although not
all will be applicable to every reclamation plan:

…

6. The area will be reclaimed in a manner that screens the site from
becoming a public attractive nuisance and in a manner that is not
harmful to public health, safety, and general welfare.

DERKEVORKIAN #8 (CONT’D)

…

C. The following measures must be considered in the preparation,
approval and implementation of the reclamation plan, although not
all will be applicable to every reclamation plan:

…

6. The area will be reclaimed in a manner [that screens the site from
becoming a public attractive nuisance and in a manner] that is not
harmful to public health, safety, and general welfare.
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21.29.063. Decision. 

ORDINANCE AS AMENDED TO-DATE

[The Ordinance as amended to-date does not include this Section.]

DERKEVORKIAN #9

21.29.063. Decision.

The planning commission or planning director, as applicable, shall
approve permit applications whereby mandatory standards under
KPB 21.20.040 have been met through implementation of
conditions set forth in KPB 21.20.050, KPB 21.29.055, and KPB
21.29.057 or shall deny applications when conditions do not meet
the mandatory standards in KPB 21.29.040. The decision shall
include written findings detailing how the conditions under KPB
21.29.050, KPB 21.29.055, and KPB 21.29.057 meet, or do not meet
the mandatory standards set forth in KPB 21.29.040 and evidence
to support those findings. The decision shall be distributed to the
parties of record before the planning commission, with notice of
right to appeal.
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21.29.065. Effect of permit denial. 

ORDINANCE AS AMENDED TO-DATE

21.29.065. Effect of permit denial.

A. No reapplication concerning the same counter permit
application may be filed within one calendar year of the date of
the planning director’s final denial action except in the case
where new evidence or circumstances exist that were not
available or present when the original application was filed.

B. No reapplication concerning the same CLUP may be filed
within one calendar year of the date of the final denial action
except in the case where new evidence or circumstances exist
that were not available or present when the original application
was filed.

C. For the purposes of this section, the applicant bears the
burden of proof of demonstrating that new evidence or
circumstances exist and that they were not available or present
with the original application was filed.

DERKEVORKIAN #10

[21.29.065. Effect of permit denial.

A. No reapplication concerning the same counter permit
application may be filed within one calendar year of the date of the
planning director’s final denial action except in the case where new
evidence or circumstances exist that were not available or present
when the original application was filed.

B. No reapplication concerning the same CLUP may be filed within
one calendar year of the date of the final denial action except in the
case where new evidence or circumstances exist that were not
available or present when the original application was filed.

C. For the purposes of this section, the applicant bears the burden
of proof of demonstrating that new evidence or circumstances exist
and that they were not available or present with the original
application was filed.]
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21.29.070. Permit renewal, modification and revocation. 

ORDINANCE AS AMENDED TO-DATE

...

C. In the event the renewal application is heard by the planning
commission, the planning commission must hold a public hearing on
the renewal application. If the applicant is complying with all permit
conditions and requirements and is not in violation of borough code,
then the renewal must be granted by the planning commission.
Notwithstanding the foregoing, if the commission determines, after
public hearing, that discretionary conditions are appropriate on
renewal then the commission may modify the CLUP by imposing
conditions as deemed appropriate under the circumstances. Permit
renewal applications will be denied if the permittee is in violation of
the original permit requirements and conditions or borough code. A
renewal application heard by the planning commission must be
processed in accordance with the notice requirements of KPB
21.25.060.

DERKEVORKIAN #11

…

C. In the event the renewal application is heard by the planning
commission, the planning commission must hold a public hearing on
the renewal application. If the applicant is complying with all permit
conditions and requirements and is not in violation of borough code,
then the renewal must be granted by the planning commission.
[Notwithstanding the foregoing, if the commission determines,
after public hearing, that discretionary conditions are appropriate
on renewal then the commission may modify the CLUP by imposing
conditions as deemed appropriate under the circumstances.] Permit
renewal applications will be denied if the permittee is in violation of
the original permit requirements and conditions or borough code.
The permittee will be given ninety days to correct violations. If the
corrections are met, the permit will be renewed. A renewal
application heard by the planning commission must be processed in
accordance with the notice requirements of KPB 21.25.060.
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21.29.115. Permit transfers. 

ORDINANCE AS AMENDED TO-DATE

Permits issued under this chapter do not automatically transfer upon
a conveyance or transfer of the applicable real property. The
planning director will issue a letter of approval or disapproval upon
receipt of the following: (1) a written permit transfer request is
provided to the planning department that includes: legal description
of the parcel, former owner name, new owner name, and a copy of
the approved permit or the legal PEU status; and (2) a recorded
conveyance instrument listing the new owner. The requesting party
may appeal a disapproval letter to the planning commission. Permit
transfer approvals are not subject to administrative appeal.

DERKEVORKIAN #12

[Permits issued under this chapter do not automatically transfer
upon a conveyance or transfer of the applicable real property. The
planning director will issue a letter of approval or disapproval upon
receipt of the following: (1) a written permit transfer request is
provided to the planning department that includes: legal
description of the parcel, former owner name, new owner name,
and a copy of the approved permit or the legal PEU status; and (2) a
recorded conveyance instrument listing the new owner. The
requesting party may appeal a disapproval letter to the planning
commission. Permit transfer approvals are not subject to
administrative appeal.] Permits must transfer with the sale or
transfer of the real property unless the permittee is currently in
violation of the original permit requirements and conditions or
borough code. The permittee will be given ninety days to correct
violations.
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21.29.115. Permit transfers. 

ORDINANCE AS AMENDED TO-DATE

Permits issued under this chapter do not automatically transfer upon
a conveyance or transfer of the applicable real property. The
planning director will issue a letter of approval or disapproval upon
receipt of the following: (1) a written permit transfer request is
provided to the planning department that includes: legal description
of the parcel, former owner name, new owner name, and a copy of
the approved permit or the legal PEU status; and (2) a recorded
conveyance instrument listing the new owner. The requesting party
may appeal a disapproval letter to the planning commission. Permit
transfer approvals are not subject to administrative appeal.

DERKEVORKIAN #12 SUBSTITUTE

[Permits issued under this chapter do not automatically transfer
upon a conveyance or transfer of the applicable real property.]
Unless the permittee is currently in violation of the original permit
requirements and conditions or borough code, [T]the planning
director will issue a conditional letter of approval [or disapproval]
after a site visit and upon receipt of the following: [(1)] a written
permit transfer request [is provided to the planning department]
that includes: the legal description of the parcel, former owner
name, new owner name, and a copy of the approved permit or the
legal PEU status.[;] The planning director will issue a final letter of
approval upon receipt of [and (2)] a recorded conveyance
instrument listing the new owner. If the permittee is currently in
violation of the original permit requirements and conditions or
borough code, the permittee will be given ninety days to correct
violations. If permittee fails to correct the violations within ninety
days, the planning director will issue a denial letter. The requesting
party may appeal a disapproval letter to the planning commission.
Permit transfer approvals are not subject to administrative appeal.
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21.29.120. Prior-existing uses. 

ORDINANCE AS AMENDED TO-DATE

A. Determination. Prior-existing uses (PEU) in effect on October 1,
2022 are allowed to continue operation subject to the requirements
of this section. The burden of proof that the prior-existing use
existed before October 1, 2022 is on the applicant. If the planning
director denies prior-existing use status, the applicant must comply
with the permit requirements of this chapter. Failure to apply for a
prior-existing use determination by January 1, 2024 will result in
termination of all rights to continued operation as a nonconforming
use and require full compliance with all provisions of this chapter.

DERKEVORKIAN #13

A. Determination. Prior-existing uses (PEU) in effect on October 1,
2022 are allowed to continue operation subject to the requirements
of this section. The burden of proof that the prior-existing use
existed before October 1, 2022 and after May 21, 1996, is on the
applicant. All other PEUs prior to May 21, 1996, are already
recorded with the borough and are recognized. If the planning
director denies prior-existing use status, the applicant must comply
with the permit requirements of this chapter. Failure to apply for a
prior-existing use determination by January 1, 2024 will result in
termination of all rights to continued operation as a nonconforming
use and require full compliance with all provisions of this chapter.
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21.29.120. Prior-existing uses. 

ORDINANCE AS AMENDED TO-DATE

…

B. Decision. The planning director will give notice of the application
for a prior-existing use determination to property owners within 100
feet of the subject parcel boundaries. The notice shall include a
summary of the application, a vicinity map, and a deadline for
submitting written comments or evidence regarding the existence of
the use prior to the planning director issuing a decision. The planning
director will issue a decision regarding the prior-existing use status
based on the written application, written comments, or evidence
regarding the existence of the use. Based on that information, the
planning directory will classify the PEU based upon the use types set
forth in KPB 21.29.020 and will provide a written description of the
existing operations. The planning director’s decision will also set
forth the reclamation plan as required by subsection (F) below. The
planning director's decision may be appealed by the applicant or
affected property owners to the planning commission within 15 days
of distribution of the decision.

DERKEVORKIAN #13 (CONT’D)

…

B. Decision. The planning director will give notice of the application
for a prior-existing use determination to property owners within 100
feet of the subject parcel boundaries. The notice shall include a
summary of the application, a vicinity map, and a deadline for
submitting written comments or evidence regarding the existence of
the use prior to the planning director issuing a decision. The planning
director will issue a decision regarding the prior-existing use status
based on the written application, [written comments,] or evidence
regarding the existence of the use. The planning director's decision
may be appealed by the applicant or affected property owners to the
planning commission within 15 days of distribution of the decision.
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21.29.120. Prior-existing uses. 

ORDINANCE AS AMENDED TO-DATE

…

C. Discontinuance. Any prior-existing use which has ceased by
discontinuance for an uninterrupted period of five (5) years must
thereafter conform to the permit requirements of this chapter. Lack
of intent to cease use or abandon the use does not suspend the five
(5) year time period. If a prior-existing use is discontinued or
abandoned, it may not be recommenced.

D. Expansion Prohibited. A prior-existing use may not be increased,
intensified, or expanded or moved to any other part of the lot, tract,
or parcel it occupies after October 1, 2022, nor may the prior-
existing use be moved to a parcel which is subject to this chapter. If a
parcel is subdivided, the pre-existing use may not be expanded to
any lot, tract, or parcel where material extraction or processing had
not previously occurred or was not lawfully established in
accordance with this section. If a PEU material site has been
exhausted as determined by the planning director, it cannot be used
for earth materials processing without a Type II Endorsement.

DERKEVORKIAN #13 (CONT’D)

…

C. Discontinuance. Any prior-existing use which has ceased by
discontinuance for an uninterrupted period of [365 days] five years
must thereafter conform to the permit requirements of this chapter.
Lack of intent to cease use or abandon the use does not suspend the
[365-day] five-year time period. If a prior-existing use is
discontinued or abandoned, it may not be recommenced. Any
activity such as extraction, excavation, processing, or reclamation is
considered valid and a continuance of site use.

D. Expansion Prohibited. [A prior-existing use may not be increased,
intensified, or expanded or moved to any other part of the lot,
tract, or parcel it occupies after October 1, 2022, nor may the prior-
existing use be moved to a parcel which is subject to this chapter.]
The prior-existing use may not be moved to a parcel that is subject
to this chapter. If a parcel is subdivided, the pre-existing use may not
be expanded to any lot, tract, or parcel where material extraction or
processing had not previously occurred or was not lawfully
established in accordance with this section.
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21.29.120. Prior-existing uses. 

ORDINANCE AS AMENDED TO-DATE

…

G. Materials extraction operations with legal prior-existing use status
which extract material below or within two feet of the seasonal
highwater table shall conduct operations in accordance with the
requirements outlined in KPB 21.29.057, except that KPB
21.29.057(C)(7) will not apply.

H. For the purposes of this section, “increased, intensified, or
expanded” means: (1) enlarging the area of excavation beyond the
classification set forth in the planning directors decision or beyond
the written description of existing operations as set forth by the
planning direct under subsection (B) above; (2) increasing the depth
of excavation to go within two feet of the seasonal high-water table;
or (3) adding a use that was not in existence as of the date of the
PEU status determination, to include adding earth materials
processing to a use that did not previously include processing.

DERKEVORKIAN #13 (CONT’D)

…

[G. Materials extraction operations with legal prior-existing use
status which extract material below or within four feet of the
seasonal highwater table shall conduct operations in accordance
with the requirements outlined in KPB 21.29.057, except that KPB
21.29.057(C)(7) will not apply.

H. For the purposes of this section, “increased, intensified, or
expanded” means: (1) enlarging the area of excavation; (2)
increasing the depth of excavation to go within four feet of the
seasonal high-water table; or (3) adding a use that was not in
existence as of the date of the PEU status determination, to include
adding earth materials processing to a use that did not previously
include processing.]
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21.29.130. Definitions. 

ORDINANCE AS AMENDED TO-DATE

[The Ordinance as amended to-date does not include a definition for
“earthen berm”.]

DERKEVORKIAN #14

A. Unless the context requires otherwise, the following definitions
apply to material site permits and activities:
…
Earthen berm means a berm constructed of aggregate or soil not to
contain slash or brush that maintains a 2:1 slope. The berm is to be
constructed above the preexisting elevation.
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21.25.060. Notice. 

ORDINANCE AS AMENDED TO-DATE

A. Except for counter permits for material sites issued under KPB
21.29.020(A) or expressly excepted elsewhere in this title, notice of
any pending application required under this title shall be given in
accordance with this section.
…

B. Required forms of notice are as follows:
…

3. At the beginning of the notice period a copy of the notice will be
sent by First Class U.S. Mail to all owners and/or leaseholders of
record of property located with a radius of one-half mile of the
subject property.

DERKEVORKIAN #15

A. Except for counter permits for material sites issued under KPB
21.29.020(A) or expressly excepted elsewhere in this title, notice of
any pending application required under this title shall be given in
accordance with this section.
…

B. Required forms of notice are as follows:
…

3. At the beginning of the notice period a copy of the notice will be
sent by First Class U.S. Mail to all owners and[/or] leaseholders of
record of property located within a radius of one-half mile of the
subject property, except for permit applications under KPB 21.29
the notice area is the parcels within a radius of 1000 feet of the
subject property.
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JOHNSON AMENDMENTS
ORDINANCE 2022-36
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21.25.050. Permit considerations—Public hearing required.

ORDINANCE AS AMENDED TO-DATE

Within 30 days of receiving an application, the planning director or
designee shall review the submitted application for completeness
and compliance with this chapter. If it is incomplete or does not
meet the requirements of this chapter, the planning director shall
notify the applicant in writing. The planning director shall thereafter
either return the application to the applicant or schedule the
application to be considered by the planning commission at the next
appropriate scheduled meeting.

Johnson #1

Within 30 days of receiving an application, the planning director or
designee shall review the submitted application for completeness
and compliance with this chapter. If it is incomplete or does not
meet the requirements of this chapter, the planning director shall
notify the applicant in writing. The planning director shall thereafter
either return the application to the applicant or schedule the
application to be considered by the planning commission at the next
appropriate scheduled meeting. Upon receiving an application, the
planning director or designee will forward a copy of the application
to the Kachemak Bay National Estuarine Research Reserve
(“KBNERR”) for review and comment. KBNERR will have thirty days
to provide its review and comment prior to submission of the
application to the planning commission if the application is
otherwise complete.
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21.29.005. Intent and Purpose.

ORDINANCE AS AMENDED TO-DATE

The purpose of this chapter is to provide a land use permitting
process to regulate the operation, scope, and duration of earth
materials extraction and processing within the borough while
promoting the public health, safety, and general welfare of the Kenai
Peninsula Borough. It is the further purpose of this chapter to
promote compatible, orderly development.

Johnson #2

The purpose of this chapter is to provide a land use permitting
process to regulate the operation, scope, and duration of earth
materials extraction and processing within the borough while
promoting the public health, safety, and general welfare of the Kenai
Peninsula Borough, including the health of aquatic systems that
support salmon. It is the further purpose of this chapter to promote
compatible, orderly development.

146



21.29.030. Application procedure.

ORDINANCE AS AMENDED TO-DATE

A. In order to obtain a counter permit or CLUP under this chapter, an
applicant must first complete and submit to the borough planning
department a permit application, along with the fee listed in the
most current Kenai Peninsula Borough Schedule of Rates, Charges
and Fees. The planning director may determine that certain
contiguous parcels are eligible for a single permit. The application
must include the following items, without which the application will
be deemed incomplete:

…

8. A site plan, prepared by a qualified independent civil engineer
licensed and active in the State of Alaska to include the following:

…

d. Anticipated haul routes, contingent on approval from the
governmental agency with regulatory jurisdiction over the road; and

e. Location of any processing areas on the parcel, if applicable.

Johnson #3

A. In order to obtain a counter permit or CLUP under this chapter, an
applicant must first complete and submit to the borough planning
department a permit application, along with the fee listed in the
most current Kenai Peninsula Borough Schedule of Rates, Charges
and Fees. The planning director may determine that certain
contiguous parcels are eligible for a single permit. The application
must include the following items, without which the application will
be deemed incomplete:

…

8. A site plan, prepared by a qualified independent civil engineer
licensed and active in the State of Alaska to include the following:

…

d. Location of any water body on the parcel, including the location of
any riparian wetland as determined by best available data[.];*

e. Ground water protection measures for anadromous streams,
especially with regard to juvenile salmon, as identified by shallow
groundwater flowpaths and critical areas of aquifer connectivity,
such as recharge, where this information is available.

*This Subsection now appears in 21.29.030(A)(7)(f).
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21.29.040. Standards for sand, gravel or material sites.

ORDINANCE AS AMENDED TO-DATE

A. These material site regulations are intended to protect against
aquifer disturbance, road damage, physical damage to adjacent
properties, dust, noise, visual and other impacts of earth materials
extraction sites through setbacks, buffer zones, and street-level
visual screening. Prior to granting a counter permit or conditional
land use permit under this chapter, the planning director or planning
commission, as applicable, must make the following findings:

…

2. That the use will not be harmful to the public’s health, safety,
and general welfare;

3. That sufficient setbacks, buffer zones, and other safeguards are
being provided consistent with this chapter;

…

Johnson #4

A. These material site regulations are intended to protect against
aquifer disturbance, road damage, physical damage to adjacent
properties, dust, noise and other impacts of earth materials
extraction to properties in the vicinity through setbacks, buffer
zones, [and] street-level visual screening[.], and protection of
salmon-rearing waters. Prior to granting a counter permit or
conditional land use permit under this chapter, the planning director
or planning commission, as applicable, must make the following
findings:

…

2. That the use will not be harmful to the public’s health, safety,
[and] general welfare[;], and the health of anadromous streams,
particularly with regard to juvenile salmon;

3. That sufficient setbacks, buffer zones, and other safeguards such
as avoidance of critical groundwater flowpaths and recharge areas
are being provided consistent with this chapter; and

...
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21.29.050. Permit conditions applicable to all permits.

ORDINANCE AS AMENDED TO-DATE

B. Discretionary Conditions. The planning commission or planning
director, as applicable, may set conditions of approval for issuance of
a counter permit or CLUP, as appropriate for the area in which the
development is sited, for the following:

…

5. Surface water protection. Use of surface water protection
measures as specified in KPB 21.29.030(A)(8)(a).

Johnson #5

B. Discretionary Conditions. The planning commission or planning
director, as applicable, may set conditions of approval for issuance of
a counter permit or CLUP, as appropriate for the area in which the
development is sited, for the following:

…

5. Surface water and groundwater protection. Use of surface and
ground water protection measures as specified in KPB
21.29.030(A)(8)(a).
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21.29.057. Material extraction below or within two feet of the seasonal high-water 
table.

ORDINANCE AS AMENDED TO-DATE

A. Prior to application for a Type III Endorsement, the following
requirements must be met:

…

4. The report must be submitted with the CLUP application and
must:

…

f. Evaluate subsurface hydrologic conditions and identify potential
adverse effects that may occur as a result of material extraction. The
evaluation of the hydrologic conditions must include identifying
confining layers.

Johnson #6

A. Prior to application for a water table extraction permit, the
following requirements must be met:

…

4. The report must be submitted with the CLUP application and
must:

…

f. Evaluate subsurface hydrologic conditions and identify potential
adverse effects that may occur as a result of material extraction. The
evaluation of the hydrologic conditions must include identifying
confining layers and shallow ground water flowpaths.
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CHESLEY AMENDMENTS
ORDINANCE 2022-36
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21.29.010. Applicability—Prohibitions.
ORDINANCE AS AMENDED TO-DATE

21.29.010. Applicability.
...

D. All operations must be conducted in accordance with the
current publication of the State of Alaska, Alaska DEC User’s
Manual Best Management Practices for Gravel/Rock Aggregate
Extraction Projects. In the event a provision of this chapter
conflicts with the State of Alaska’s manual, this chapter controls.

E. Up to 5,000 gallons of water per day may be withdrawn from
a well. Proof of ADNR use authorization is required for a
withdrawal of water in excess of 5,000 gallons per day from a
well, as long as there is no open pond with active excavation.
Open water is allowed only with an approved settling pond per
KPB 21.29.055 or in conjunction with a CLUP approved pursuant
to KPB 21.29.057 (Type I Endorsement).

Chesley #1

21.29.010. Applicability—Prohibitions.

...
D. Earth materials excavation, extraction, hauling, conditioning or
processing, within 1,000 feet of the main entrance to a public
campground is prohibited from the last Monday of May through
the first Monday of September each year. The distance will be
measured from the entrance of the public campground to the outer
boundary of a parcel for which an applicant has requested a
counter permit or conditional land use permit under this chapter.

[D] E. All operations must be conducted in accordance with the
current publication of the State of Alaska, Alaska DEC User’s Manual
Best Management Practices for Gravel/Rock Aggregate Extraction
Projects. In the event a provision of this chapter conflicts with the
State of Alaska’s manual, this chapter controls.

[E] F. Up to 5,000 gallons of water per day may be withdrawn from a
well. Proof of an ADNR use authorization is required for withdrawal
of water in excess of 5,000 gallons per day from a well, as long as
there is no open pond with active excavation. Open water is allowed
only with an approved settling pond per KPB 21.29.055 or in
conjunction with a CLUP approved pursuant to KPB 21.29.057 (earth
materials extraction within the water table CLUP).
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21.29.015. Material extraction exempt from obtaining a permit.

ORDINANCE AS AMENDED TO-DATE

A. Material extraction which disturbs an area of less than one acre
that is not in a mapped flood plain or subject to 21.29.010(B), does
not enter the water table, and does not cross property boundaries,
does not require a permit. An owner or operator exempt under this
subsection must register with the borough on a form provided by
the planning department and must comply with KPB 21.29.010(C).

Chesley #2

A. Material extraction limited to one acre per parcel [which
disturbs an area of less than one acre] that is not in a mapped
flood plain or subject to 21.29.010(B) [,does not enter the water
table, and does not cross property boundaries,] does not require a
permit. There will be no excavation within 20 feet of a public right-
of-way or within 10 feet of a lot line. An owner or operator exempt
under this subsection must register with the borough on a form
provided by the planning department and must comply with KPB
21.29.010(C). Material extraction within four feet of seasonal high-
water table and all material crushing or screening activities is
prohibited under this exemption.
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21.29.020. Types of permits available.

ORDINANCE AS AMENDED TO-DATE

A. Counter permit. A counter permit is required for earth material
extraction which disturbs more than one acre and less than 5 cumulative
un-reclaimed acres. Material conditioning or processing, and material
extraction within two feet of the seasonal high-water table is prohibited
under a counter permit except, upon request from the applicant, the
planning director or designee may issue a one-time processing waiver for
screening of materials only. A one-time processing waiver will not exceed
sixty consecutive days. The hours of operation under the one-time
processing waiver are the same as provided for a Type II Earth Materials
Conditioning or Processing Endorsement under 21.29.055. Buffer
conditions for a one-time processing waiver must be established
consistent with the permit application prior to commencement of
processing operations. A counter permit is valid for a period of two years.
Upon request from the applicant, the planning director, or designee,
may grant one 12-month extension on a counter permit. Counter
permits are approved by the planning director, or designees, and are not
subject to notice requirements under KPB 21.25.060. The planning
director’s decision to approve or deny a counter permit may be appealed
to the planning commission, which must act as the hearing officer, in
accordance with KPB 21.20. The limited excavation within two feet of
the seasonal high-water table included in this permit is exempt from KPB
21.29.057.

Chesley #3

A. Counter permit. A counter permit is required for earth material
extraction which disturbs more than one acre and less than 5
cumulative unreclaimed acres and is limited to one counter permit
per parcel. Material processing, screening, or crushing, and material
extraction within four feet of the seasonal high-water table is
prohibited under a counter permit. A counter permit is valid for a
period of two years. Upon request from the applicant, the planning
director, or designee, may grant one 12-month extension on a
counter permit. Counter permits are approved by the planning
director, or designees, and are not subject to notice requirements
under KPB 21.25.060. The planning director’s decision to approve or
deny a counter permit may be appealed to the planning commission,
which must act as the hearing officer, in accordance with KPB 21.20.

154



21.29.065. Effect of permit denial.

ORDINANCE AS AMENDED TO-DATE

A. No reapplication concerning the same counter permit application
may be filed within one calendar year of the date of the planning
director’s final denial action except in the case where new evidence
or circumstances exist that were not available or present when the
original application was filed.

B. No reapplication concerning the same CLUP may be filed within
one calendar year of the date of the final denial action except in the
case where new evidence or circumstances exist that were not
available or present when the original application was filed.

C. For the purposes of this section, the applicant bears the burden
of proof of demonstrating that new evidence or circumstances exist
and that they were not available or present with the original
application was filed.

Chesley #4

A. Absent new evidence or a material change in circumstances that
even with due diligence the applicant could not have presented
with the original application, [N] no reapplication concerning the
same counter permit application may be filed within one calendar
year of the date of the planning director’s final denial action. [except
in the case where new evidence or circumstances exist that were not
available or present when the original application was filed.]

B. Absent new evidence or a material change in circumstances that
even with due diligence the applicant could not have presented
with the original application, [N] no reapplication concerning the
same CLUP may be filed within [one] five calendar years of the date
of the final denial action. [except in the case where new evidence or
circumstances exist that were not available or present when the
original application was filed.]

C. For the purposes of this section, the applicant bears the burden
of proof of demonstrating that new evidence or a material change of
circumstances exist and that [they were not available or present,]
even with due diligence the applicant could not have presented the
information with the original application. [was filed.]
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21.29.130. Definitions. 

ORDINANCE AS AMENDED TO-DATE

[The Ordinance as amended to-date does not include a definition for
“camp or camping”, “campsite”, or “public campground”.]

CHESLEY AMENDMENT #5

A. Unless the context requires otherwise, the following definitions
apply to material site permits and activities:
…
5. Camp or camping means to use a vehicle, tent, or shelter, or to
arrange bedding, or both, with the intent to stay overnight.

6. Campsite means any space designated for camping within a
public campground.
…
12. Public campground means an area, developed and maintained
by a public entity, that is open to the public and contains one or
more campsites.
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21.29.130. Definitions. 

ORDINANCE AS AMENDED TO-DATE

[The Ordinance as amended to-date does not include a definition for
“excavation dewatering”.]

ADMINISTRATIVE AMENDMENT #11

A. Unless the context requires otherwise, the following definitions
apply to material site permits and activities:
…
8. Excavation dewatering means the practice of dewatering
excavation areas through the use of pumps placed within the
excavation or well pumps in adjacent dewatering wells which lower
the water table to provide a relatively dry working area.
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Kenai Peninsula Borough 
Assembly  
 

MEMORANDUM 
 
TO:  Assembly President  
  Members, Kenai Peninsula Borough Assembly 
 
FROM: Brent Johnson, Assembly President 
 
DATE:  October 25, 2022 
 
SUBJECT: LAYDOWN Johnson Amendment #1 Amending Ordinance 2022-36, 

Amending KPB 21.29, KPB 21.25, and KPB 21.50.055 Regarding 
Conditional Land Use Permits and Material Site Permits, Updating 
Notice, Applicability, Permit Types, Application Requirements, 
Standards and Permits Conditions (Johnson, Chesley) 

 
[Please note the bold underlined language is new and the strikeout bold 
language in brackets is to be deleted.] 
 

 Amend KPB 21.25.050, as follows: 
 
21.25.050. Permit considerations—Public hearing required. 
 
Within 30 days of receiving an application, the planning director or designee shall 
review the submitted application for completeness and compliance with this 
chapter. If it is incomplete or does not meet the requirements of this chapter, the 
planning director shall notify the applicant in writing. The planning director shall 
thereafter either return the application to the applicant or schedule the 
application to be considered by the planning commission at the next appropriate 
scheduled meeting. Upon receiving an application, the planning director or 
designee will forward a copy of the application to the Kachemak Bay National 
Estuarine Research Reserve (“KBNERR”) for review and comment. KBNERR will 
have thirty days to provide its review and comment prior to submission of the 
application to the planning commission if the application is otherwise complete.  
 
Your consideration of this amendment is appreciated.  
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Kenai Peninsula Borough 
Assembly  
 

MEMORANDUM 
 
TO:  Assembly President  
  Members, Kenai Peninsula Borough Assembly 
 
FROM: Brent Johnson, Assembly President 
 
DATE:  October 25, 2022 
 
SUBJECT: LAYDOWN Johnson Amendment #2 Amending Ordinance 2022-36, 

Amending KPB 21.29, KPB 21.25, and KPB 21.50.055 Regarding 
Conditional Land Use Permits and Material Site Permits, Updating 
Notice, Applicability, Permit Types, Application Requirements, 
Standards and Permits Conditions (Johnson, Chesley) 

 
[Please note the bold underlined language is new and the strikeout bold 
language in brackets is to be deleted.] 
 

 Amend KPB 21.29.005, as follows: 
 
21.29.005. Intent and Purpose. 
 
The purpose of this chapter is to provide a land use permitting process to regulate 
the operation, scope, and duration of earth materials extraction and processing 
within the borough while promoting the public health, safety, and general welfare 
of the Kenai Peninsula Borough, including the health of aquatic systems that 
support salmon. It is the further purpose of this chapter to promote compatible, 
orderly development.  
 
Your consideration of this amendment is appreciated.  
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Kenai Peninsula Borough 
Assembly  
 

MEMORANDUM 
 
 
TO:  Assembly President  
  Members, Kenai Peninsula Borough Assembly 
 
FROM: Brent Johnson, Assembly President 
 
DATE:  October 25, 2022 
 
SUBJECT: LAYDOWN Johnson Amendment #3 Amending Ordinance 2022-36, 

Amending KPB 21.29, KPB 21.25, and KPB 21.50.055 Regarding 
Conditional Land Use Permits and Material Site Permits, Updating 
Notice, Applicability, Permit Types, Application Requirements, 
Standards and Permits Conditions (Johnson, Chesley) 

 
[Please note the bold underlined language is new and the strikeout bold 
language in brackets is to be deleted.] 
 

 Amend KPB 21.29.030, as follows: 
 
21.29.030. Application procedure. 
 

A.  In order to obtain a counter permit or CLUP under this chapter, an applicant 
must first complete and submit to the borough planning department a 
permit application, along with the fee listed in the most current Kenai 
Peninsula Borough Schedule of Rates, Charges and Fees. The planning 
director may determine that certain contiguous parcels are eligible for a 
single permit. The application must include the following items, without 
which the application will be deemed incomplete:  
 
1. Legal description of the parcel, KPB tax parcel ID number, and 

identification of whether the permit is for the entire parcel, or a specific 
location within a parcel;  

 
2. Expected life span of the material site;  
 
3. A buffer plan consistent with KPB 21.29.050(A)(1); 
  
4. Reclamation plan consistent with KPB 21.29.060;  
 
5. The depth of excavation;  
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6. Type of material to be extracted;  
 
7. A site map professional surveyor licensed in the State of Alaska to 

include the following: 
 

a. Location of excavation, and, if the site is to be developed in phases, 
the life span and expected reclamation date for each phase;  

b. Proposed buffers consistent with KPB 21.29.050(A)(1), or alternate 
buffer plan;  

c. Identification of all encumbrances, including but not limited to, 
easements; 

d. Points of ingress and egress. Driveway permits must be acquired from 
either the state or borough as appropriate prior to submitting the 
application; 

e. Anticipated haul routes, contingent on approval from the 
governmental agency with regulatory jurisdiction over the road;  

f. Location of any processing areas on the parcel, if applicable;  
g. North arrow;  
h. The scale to which the site plan is drawn;  
i. Preparer's name and date; and 
j. Field verification must include staking the boundary of the parcel at 

sequentially visible intervals. The planning director may grant an 
exemption in writing to the staking requirements if the parcel 
boundaries are obvious or staking is unnecessary. 

 
8. A site plan, prepared by a qualified independent civil engineer licensed 

and active in the State of Alaska to include the following: 
 

a. Surface water protection measures, if any, for adjacent properties, 
including the use of diversion channels, interception ditches, on-site 
collection ditches, sediment ponds and traps, and silt fence;  

b. Location and elevation of test holes, and depth of groundwater, 
based on the seasonal high-water table. At least one test hole per 
ten acres of excavated area is required to be dug. The test holes 
must be at least four feet below the proposed lowest elevation of 
excavation depth;  

c. Location of all private wells of adjacent property owners within 300 
feet of the proposed parcel boundary; and 

d. Location of any water body on the parcel, including the location of 
any riparian wetland as determined by best available data [.] ; 
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e. Ground water protection measures for anadromous streams, 
especially with regard to juvenile salmon, as identified by shallow 
groundwater flowpaths and critical areas of aquifer connectivity, 
such as recharge, where this information is available. 

 
9. A statement by the operator of the site that the requirements of KPB 

21.29.045 have been satisfied.  
 

B. In order to aid the planning commission or planning director's decision-
making process, the planning director may provide vicinity, aerial, land use, 
and ownership maps for each application and may include additional 
information.  

 
Your consideration of this amendment is appreciated.  
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Kenai Peninsula Borough 
Assembly  
 

MEMORANDUM 
 
 
TO:  Assembly President  
  Members, Kenai Peninsula Borough Assembly 
 
FROM: Brent Johnson, Assembly President 
 
DATE:  October 25, 2022 
 
SUBJECT: LAYDOWN Johnson Amendment #4 Amending Ordinance 2022-36, 

Amending KPB 21.29, KPB 21.25, and KPB 21.50.055 Regarding 
Conditional Land Use Permits and Material Site Permits, Updating 
Notice, Applicability, Permit Types, Application Requirements, 
Standards and Permits Conditions (Johnson, Chesley) 

 
[Please note the bold underlined language is new and the strikeout bold 
language in brackets is to be deleted.] 
 

 Amend KPB 21.29.040, as follows: 
 
21.29.040. Standards for sand, gravel or material sites.  

A. These material site regulations are intended to protect against aquifer 
disturbance, road damage, physical damage to adjacent properties, 
dust, noise and other impacts of earth materials extraction to properties in 
the vicinity through setbacks, buffer zones, [and] street-level visual 
screening [.] ,and protection of salmon-rearing waters. Prior to granting a 
counter permit or conditional land use permit under this chapter, the 
planning director or planning commission, as applicable, must make the 
following findings:  

 
1. That the use is not inconsistent with the applicable comprehensive plan; 

 
2. That the use will not be harmful to the public’s health, safety, [and] 

general welfare [;] ,and the health of anadromous streams, particularly 
with regard to juvenile salmon;  
 

3. That sufficient setbacks, buffer zones, and other safeguards such as 
avoidance of critical groundwater flowpaths and recharge areas are 
being provided consistent with this chapter; and 
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4. That the use provides for a reclamation plan consistent with this chapter.  

Your consideration of this amendment is appreciated.  
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Kenai Peninsula Borough 
Assembly  
 

MEMORANDUM 
 
 
TO:  Assembly President  
  Members, Kenai Peninsula Borough Assembly 
 
FROM: Brent Johnson, Assembly President 
 
DATE:  October 25, 2022 
 
SUBJECT: LAYDOWN Johnson Amendment #5 Amending Ordinance 2022-36, 

Amending KPB 21.29, KPB 21.25, and KPB 21.50.055 Regarding 
Conditional Land Use Permits and Material Site Permits, Updating 
Notice, Applicability, Permit Types, Application Requirements, 
Standards and Permits Conditions (Johnson, Chesley) 

 
[Please note the bold underlined language is new and the strikeout bold 
language in brackets is to be deleted.] 
 

 Amend KPB 21.29.050, as follows: 
 
21.29.050. Permit conditions applicable to all permits. 
 

B. Discretionary Conditions. The planning commission or planning director, as 
applicable, may set conditions of approval for issuance of a counter permit 
or CLUP, as appropriate for the area in which the development is sited, for 
the following:  

 
1. Setbacks/Buffer Area.    

 
a. The mandatory buffer area condition in subsection (A) above may 

be increased, up to a maximum of 100 feet between the area of 
excavation and the parcel boundaries if the planning commission 
finds based on substantial evidence presented that increasing the 
buffer area is necessary for the public health, welfare and safety of 
the surrounding community; 

 
i.  Upon request of the applicant, in lieu of any additional buffer area 

under this subsection designed to separate the use of material site 
activities from neighboring parcel boundaries, an eight-foot-high 
berm above the preexisting elevation may be constructed, prior 
to excavation, around the excavation area. If the excavation site 
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area expands, the berm may move toward the permitted 
boundary until such limits of the permitted area are exhausted. 
The berm must be maintained at eight-foot height while permitted 
activity is occurring.  

 
b. All other requirements of KPB 21.29.050(A)(1) apply; and 
c. When a buffer area has been denuded prior to review of the 

application by the planning commission or planning director 
revegetation may be required.  

 
2. Road maintenance and repair. In consultation with the Road Service 

Area Director, road maintenance or repair of public right-of-way haul 
routes may be required of the permittee.  

 
3. Ingress and egress. The planning commission or planning director may 

determine the points of ingress and egress for the material site.  The 
permittee is not required to construct haul routes outside the parcel 
boundaries of the material site. Driveway authorization must be 
acquired, from either the state through an “Approval to Construct” or 
the borough road service area, as appropriate, prior to issuance of a 
material site permit when accessing a public right-of-way. 

 
4. Dust suppression. Dust suppression may be required when natural 

precipitation is not adequate to suppress the dust generated by the 
material site traffic on public right-of-way haul routes.   

 
5. Surface water and groundwater protection. Use of surface and ground 

water protection measures as specified in KPB 21.29.030(A)(8)(a). 
 
6. Street-level screening. Street-level visual screening, noise mitigation, and 

lighting restrictions as appropriate for the surrounding area and in 
accordance with the standards set forth in KPB 21.29.040. 

 
Your consideration of this amendment is appreciated.  
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Kenai Peninsula Borough 
Assembly  
 

MEMORANDUM 
 
 
TO:  Assembly President  
  Members, Kenai Peninsula Borough Assembly 
 
FROM: Brent Johnson, Assembly President 
 
DATE:  October 25, 2022 
 
SUBJECT: LAYDOWN Johnson Amendment #6 Amending Ordinance 2022-36, 

Amending KPB 21.29, KPB 21.25, and KPB 21.50.055 Regarding 
Conditional Land Use Permits and Material Site Permits, Updating 
Notice, Applicability, Permit Types, Application Requirements, 
Standards and Permits Conditions (Johnson, Chesley) 

 
[Please note the bold underlined language is new and the strikeout bold 
language in brackets is to be deleted.] 
 

 Amend KPB 21.29.057, as follows: 
 
21.29.057(A).   Material extraction below or within four feet of the seasonal high-
water table.  
 

In accordance with KPB 21.29.020(B)(3), a CLUP is required for material 
extraction of material below or within four feet of the seasonal high water table. 
Prior to a permit being issued the planning commission must impose the 
mandatory conditions set forth in KPB 21.29.050(A) and discretionary conditions 
as deemed appropriate. In accordance with KPB 21.29.050(A)(2)(b) dewatering 
is prohibited. The following additional application requirements and permit 
conditions specific to a Material Extraction within the Water Table CLUP apply:  
 

A. Prior to application for a water table extraction permit, the following  
requirements must be met: 
1. Installation of a sufficient number of monitoring wells and test pits, as 

recommended by a qualified professional, to adequately determine 
groundwater flow direction, hydraulic gradient, water table and 
seasonal high-water table elevation Monitoring well and test pit 
locations must provide the qualified professional with adequate 
information to characterize the entire property that will be permitted for 
material extraction. Well casing elevations must be surveyed to a 
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vertical accuracy of 0.01 feet by a registered land surveyor and tied to 
NAVD 1988.  

2. Determination of seasonal high-water table elevation, groundwater 
flow direction, hydraulic gradient, and water table elevation for the site 
must be measured under the supervision of a qualified professional. 

3. A written report must be completed by a qualified professional that 
makes a determination about the potential adverse effects to 
groundwater and surface water body elevation, groundwater and 
surface water quality, surrounding water users and adjacent properties. 
The determination must be based on available data, interpretations of 
the data and knowledge of groundwater processes. 

4. The report must be submitted with the CLUP application and must: 
a. Identify existing public water system sources (i.e., wells, springs, 

surface water intakes), as identified by the state, that are located 
within one-half mile of the boundary of the property on which the 
activity will take place; 

b. Identify actual or presumed private drinking water wells located 
within one-half mile of the boundary of the property on which the 
activity will take place and include a copy of the available well logs; 

c. Identify existing regulated potential sources of contamination within 
at least one-half mile of the boundary of the property on which the 
activity will take place; 

d. Contain maps at appropriate scales presenting the results of the well 
search, the setbacks required by subsection (C)(7) of this section, 
and illustrating wetlands and water bodies; at least one map must 
show identified potential sources of contamination; 

e. Include the water table elevation monitoring data, monitoring well 
logs and records of any test pits, and a discussion of the seasonal 
high-water table determination; 

f. Evaluate subsurface hydrologic conditions and identify potential 
adverse effects that may occur as a result of material extraction. The 
evaluation of the hydrologic conditions must include identifying 
confining layers and shallow ground water flowpaths. 

 
Your consideration of this amendment is appreciated.  
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Kenai Peninsula Borough 
Assembly 

TO: 

FROM: 

DATE: 

SUBJECT: 

MEMORANDUM 

Brent Johnson, Assembly President 
Members, Kenai Peninsula Borough Assembly 

Lane Chesley, Assembly membeW 

January 26, 2023 

Chesley Amendment #1 Amending Ordinance 2022-36, Amending 
KPB 21.29, KPB 21.25, and KPB 21.50.055 Regarding Conditional Land 
Use Permits and Material Site Permits, Updating Notice, Applicability, 
Permit Types, Application Requirements, Standards and Permits 
Conditions (Johnson, Chesley) 

[Please note the bold underlined language is new and the strikeout language in 
brackets is to be deleted.] 

• Amend KPB 21.29.010, as follows: 

21 .29 .0 l 0. Applicability-Prohibitions. 

A. This chapter applies to all private and public lands in the borough except 
where the use is prohibited by ordinance within a local option zoning district 
or exempt under KPB 21.29.015. 

~ This chapter does not apply within the incorporated cities of the Kenai 
Peninsula Borough. 

C. Earth material extraction within 300 linear feet from riparian wetlands and 
the seasonal high-water level of naturally occurring open water bodies, 
such as a lake, pond, river, stream, or ocean, is prohibited. This prohibition 
does not apply to man-made water bodies or isolated ponds of less than 
one acre on private property. 

D. Earth materials excavation, extraction. hauling, conditioning or processing, 
within 1,000 feet of the main entrance to a public campground is prohibited 
from the last Monday of May through the first Monday of September each 
year. The distance will be measured from the entrance of the public 
campground to the outer boundary of a parcel for which an applicant has 
requested a counter permit or conditional land use permit under this 
chapter. 
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[~] ~ All operations must be conducted in accordance with the current 
publication of the State of Alaska, Alaska DEC User's Manual Best 
Management Practices for Gravel/Rock Aggrega te Extraction Projects. In 
the event a provision of this chapter conflicts with the State of Alaska 's 
manual, this chapter controls. 

[€-:] t Up to 5,000 gallons of water per day may be withdrawn from a well. Proof 
of an ADNR use authorization is required for withdrawal of water in excess 
of 5,000 gallons per day from a well, as long as there is no open pond with 
active excavation. Open water is allowed only w ith an approved settling 
pond per KPB 21.29.055 or in conjunction with a CLUP approved pursuant 
to KPB 21.29.057 (earth materials extraction within the water table CLUPl. 

Your consideration is appreciated. 
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Kenai Peninsula Borough 
Assembly 

MEMORANDUM 

TO: Brent Johnson, Assembly President 
Members, Kenai Peninsula Borough Assembly 

FROM: Lane Chesley, Assembly member ~ 

DATE: January 26, 2023 

SUBJECT: Chesley Amendment #2 Amending Ordinance 2022-36, Amending 
KPB 21.29, KPB 21.25, and KPB 21.50.055 Regarding Conditional Land 
Use Permits and Material Site Permits, Updating Notice, Applicability, 
Permit Types, Application Requirements, Standards and Permits 
Conditions (Johnson, Chesley) 

[Please note the bold underlined language is new and the strikeout language in 
brackets is to be deleted.] 

• Amend KPB 21.29.015(A) , as follows: 

21 .29.015. Material extraction exempt from obtaining a permit. 

A. Material extraction limited to one acre per parcel [wh ic h disturbs an area 
of less than one acre] that is not in a mapped flood plain or subject 
to 21.29.010/Bl [,does not enter th e water table, and does not cross 
property boundaries,] does not require a permit. There will be no 
excavation within 20 feet of a public right-of-way or within 10 feet of a lot 
line. An owner or operator exempt under this subsection must register with 
the borough on a form provided by the planning department and must 
comply with KPB 21.29 .010/Cl. Material extraction within four feet of 
seasonal high-water table and all material crushing or screening activities 
is prohibited under this exemption. 

Your consideration is appreciated. 
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Kenai Peninsula Borough 
Assembly 

MEMORANDUM 

TO: Brent Johnson, Assembly President 
Members, Kenai Peninsula Borough Assembly 

FROM: 
k­

Lane Chesley, Assembly member 

DATE: 

SUBJECT: 

January 26, 2023 

Chesley Amendment #3 Amending Ordinance 2022-36, Amending 
KPB 21.29, KPB 21.25, and KPB 21 .50.055 Regarding Conditional Land 
Use Permits and Material Site Permits, Updating Notice, Applicability, 
Permit Types, Application Requirements, Standards and Permits 
Conditions (Johnson, Chesley) 

[Please note the bold underlined language is new and the strikeout language in 
brackets is to be deleted.] 

• Amend KPB 21.29.020(A) , as follows: 

21.29.020. Types of permits available . 

A. Counter permit. A counter permit is required for earth material extraction 
which disturbs more than one acre and less than 5 cumulative unreclaimed 
acres and is limited to one counter permit per parcel. Material processing, 
screening, or crushing, and material extraction within four feet of the 
seasonal high-water table is prohibited under a counter permit. A counter 
permit is valid for a period of two years. Upon request from the applicant, 
the planning director, or designee, may grant one 12-month extension on 
a counter permit. Counter permits are approved by the planning director, 
or designees, and are not subject to notice requirements under KPB 
21.25.060. The planning director's decision to approve or deny a counter 
permit may be appealed to the planning commission, which must act as 
the hearing officer, in accordance with KPB 21 .20. 

Your consideration is appreciated. 
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Kenai Peninsula Borough 
Assembly 

MEMORANDUM 

TO: Brent Johnson, Assembly President 
Members, Kenai Peninsula Borough Assembly 

FROM: Lane Chesley, Assembly member LL/ 

DATE: January 26, 2023 

SUBJECT: Chesley Amendment #4 Amending Ordinance 2022-36, Amending 
KPB 21.29, KPB 21.25, and KPB 21.50.055 Regarding Conditional Land 
Use Permits and Material Site Permits, Updating Notice, Applicability, 
Permit Types, Application Requirements, Standards and Permits 
Conditions (Johnson, Chesley) 

[Please note the bold underlined language is new and the strikeout language in 
brackets is to be deleted.] 

• Amend KPB 21.29.010, as follows: 

21.29.065. Effect of permit denial. 

Absent new evidence or a material change in circumstances that 
even with due diligence the applicant could not have presented 
with the original application, fN-l no reapplication concerning the 
same counter permit application may be filed within one calendar 
year of the date of the planning director's final denial action. 
[except in the case where new evidence or circumstances exist that 
'Nere not available or present when the original application was 
filed.] 

Absent new evidence or a material change in circumstances that 
even with due diligence the applicant could not have presented 
with the original application, [N+ no reapplication concerning the 
same CLUP may be filed within [eAe] five calendar years of the date 
of the final denial action. [except in the case where new evidence 
or circumstances exist that vvere not available or present when the 
original application was filed.] 

For the purposes of this section, the applicant bears the burden of 
proof of demonstrating that new evidence or a material change of 
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circumstances exist and that (they were not available or present,] 
even with due diligence the applicant could not have presented the 
information with the original application. [was filed.] 

Your consideration is appreciated. 
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Kenai Peninsula Borough 
Assembly 

MEMORANDUM 

TO: Brent Johnson, Assembly President 
Members, Kenai Peninsula Borough Assembly 

FROM: Lane Chesley, Assembly member Ll../ 

January 26, 2023 DATE: 

SUBJECT: Chesley Amendment #5 Amending Ordinance 2022-36, Amending 
KPB 21.29, KPB 21.25, and KPB 21.50.055 Regarding Conditional Land 
Use Permits and Material Site Permits, Updating Notice, Applicability, 
Permit Types, Application Requirements, Standards and Permits 
Conditions {Johnson, Chesley) 

[Please note the bold underlined language is new and the strikeout language in 
brackets is to be deleted.] 

• Amend KPB 21.29.130, as follows: 

21 .29 .130. Definitions. 

A. Unless the context requires otherwise, the following definitions apply to 
material site permits and activities: 

.L. Abandon means to cease or discontinue a use w ithout intent to resume, 
but excluding short-term interruptions to use or activity during periods of 
remodeling, maintaining, or otherwise improving or rearranging a facility or 
during normal periods of vacation or seasonal closure. An "intent to resume" 
can be shown through continuous operation of a portion of the facility, 
maintenance of utilities, or outside proof of continuance, e.g., bills of lading 
or delivery records. Abandonment also means the cessation of use, 
regardless of voluntariness, for a specified period of time. 

2. Aggrieved Party means a party of record adversely impacted by the 
decision of the hearing officer who participated before the hearing officer 
either by written or oral presentation. 

3. Aquifer means a subsurface formation that contains sufficient water­
saturated permeable material to yield economical quantities of water to 
wells and springs. 
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4. Aquifer-confining layer means that layer of relatively impermeable soil 
below an aquifer, typically clay, which confines water. 

5. Camp or camping means to use a vehicle, tent, or shelter, or to arrange 
bedding, or both, with the intent to stay overnight. 

6. Campsite means any space designated for camping within a public 
campground. 

[&.-) 7. Commercial means any provision of services, sale of goods, or use 
operated for production of income whether or not income is derived, 
including sales, barter, rental, or trade of goods and services. 

[&) 8. Conditioning or processing material means a value-added process 
including batch plants, asphalt plants, screening, blasting, washing, and 
crushing by use of machinery. It does not include stripping and segregation 
with excavation equipment. 

fh) 9. Exhausted means that all material of a commercial quality in a sand, 
gravel, or material site has been removed. 

[~) 10. Groundwater means, in the broadest sense, a ll subsurface water, more 
commonly that part of the subsurface water in the saturated zone. 

f-9--c) 11. Person shall include any individual, firm, partnership, association, 
corporation, cooperative, or state or local government. 

12. Public campground means an area, developed and maintained by a 
public entity, that is open to the public and contains one or more campsites. 

f 10.) 13. Quarter or Quarterly means January through March, April through 
June, July through September, or October through December; 

f 11.) 14. Sand, gravel or material site means an area used for extracting, 
quarrying, or conditioning gravel or substances from the ground that are 
not subject to permits through the state location {mining claim) system 
{e.g ., gold, silver, and other metals), nor energy minerals including but not 
limited to coal, oil, and gas. 

[12.) 15. Seasonal high groundwater table means the highest level to which 
the groundwater rises on an annual basis. 

f 13.) 16. Stable condition means the rehabilitation, where feasible, of the 
physical environment of the site to a condition that allows for the 
reestablishment of renewable resources on the site within a reasonable 
period of time by natural processes. 

f 14.) 17. Surface water means water on the earth's surface exposed to the 
atmosphere such as rivers, lakes, and creeks. 
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[15 .l 18. Topsoil means material suitable for vegetative growth. 

(16.l 19. Waterbody means any lake, pond, stream, riparian wetland, or 
groundwater into which stormwater runoff is directed. 

[17.l 20. Water source means a well, spring or other similar source that provides 
water for human consumptive use. 

Your consideration is appreciated. 
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Kenai Peninsula Borough 
Assembly  
 

MEMORANDUM 
 
 
TO:  Brent Johnson, Assembly President  
  Members, Kenai Peninsula Borough Assembly 
 
FROM: Lane Chesley, Assembly Member 
 
DATE: March 14, 2023 
 
SUBJECT: Chesley Amendment #7 Amending Ordinance 2022-36, Amending KPB 21.29, 

KPB 21.25, and KPB 21.50.055 Regarding Conditional Land Use Permits and 
Material Site Permits, Updating Notice, Applicability, Permit Types, Application 
Requirements, Standards and Permits Conditions (Johnson, Chesley) 

 
[Please note the bold underlined language is new and the strikeout language in brackets is to be 
deleted.] 
 
 Amend KPB 21.29.050(A)(1)(a), as follows: 
 
21.29.050.  Permit conditions applicable to all permits.  

A. The planning commission or planning director, as applicable, must impose the 
following mandatory conditions prior to approval of a permit under this chapter:  

 
1. Buffer Zone. 

 
a. A buffer area of minimum 32 feet must be established between the 

area of excavation and the parcel boundaries that provides 
sufficient noise and street-level visual screening. The buffer area 
may include one or more of the following: undisturbed natural 
vegetation [that provides sufficient noise and street-level visual 
screening]; a[n] minimum eight-foot earthen berm with a 2:1 slope; 
or a minimum eight-foot fence. Berms [should] will not alter natural 
drainage features. 

 
Your consideration is appreciated.  
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Kenai Peninsula Borough 
Assembly 

MEMORANDUM 

TO: Brent Johnson, Assembly President 
Members, Kenai Peninsula Borough Assembly 

FROM: Lane Chesley, Assembly member (jf 1M,) fay L. (. 
DATE: February 7, 2023 

SUBJECT: LA YDOWN Chesley Motion Re Clerical Edits to Ordinance 2022-36, 
Amending KPB 21.29, KPB 21.25 , and KPB 21.50.055 Regarding Conditional 
Land Use Permits and Material Site Permits, Updating Notice, Applicability, 
Permit Types, Application Requirements, Standards and Permits Conditions 
(Johnson, Chesley) 

[Please note the bold underlined language is new and the strikeout language in brackets is to be 
deleted.] 

• Motion: 

To authorize the Borough Legal Department to make necessary non-substantive wording 
or clerical edits for the purposes of consistency and readability as subcommittee 
amendments are incorporated into a Substitute Ordinance to bring back for public hearing 
and Assembly consideration. 

Your consideration is appreciated. 
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Kenai Peninsula Borough 
Assembly  

 

 

MEMORANDUM 
 

TO:  Brent Johnson, Assembly President  

  Members, Kenai Peninsula Borough Assembly 

 

THRU: Mike Navarre, Mayor 

  Max Best, Chief of Staff 

 

FROM: Robert Ruffner, Planning Director 

 

DATE: February 9, 2023 

 

SUBJECT: Administrative Amendment #10 Amending Ordinance 2022-36, Amending KPB 

21.29, KPB 21.25, and KPB 21.50.055 Regarding Conditional Land Use Permits 

and Material Site Permits, Updating Notice, Applicability, Permit Types, 

Application Requirements, Standards and Permits Conditions (Johnson, Chesley) 

 

[Please note the bold underlined language is new and the strikeout language in brackets is to be 

deleted.] 

 

 Amend KPB 21.29.020(B), as follows: 

 

21.29.020. Types of permits available.  

…. 

 

B.  Conditional land use permit. A conditional land use permit (CLUP) is required 

for [the following types of] earth materials excavation, extraction, and earth 

materials conditioning or processing, that exceed the limitations for a 

counter permit in KPB 21.29.020 or for activities within four feet of the 

seasonal high-water table. A CLUP applicant may request the following 

CLUP endorsements as part of a single application and fee: 

 

1. Type I Endorsement – Earth Materials Extraction. A Type I 

Endorsement is required for any earth materials excavation or 

extraction which disturbs 5 or more cumulative acres. Earth materials 

conditioning or processing activities and excavation or extraction 

within four feet of the seasonal high-water table is prohibited under 

this permit. The requirements and conditions in KPB 21.29.050 apply 

to a Type I Endorsement. 

[Earth Materials Extraction CLUP. An Earth Materials Extraction CLUP 

is required for any material extraction which disturbs 10 or more 

cumulative acres. Material processing, screening or crushing, or extraction 

within four feet of the seasonal high-water table is prohibited under this 

permit. The standard conditions set out in KPB 21.29.050 are applicable 

to this type of CLUP.] 
 

DocuSign Envelope ID: 0A074FC6-701F-404E-9461-58A20FEE7AC1

183



Page 2 of 2 

February 9, 2023 

Re:   Administrative Amendment #10 to O2022-36 

___________________________________________________ 

 
 

 

2. Type II Endorsement– Earth Materials Conditioning or Processing. 

A Type II Endorsement is required for any operation that includes 

earth materials conditioning or processing activities. The conditions 

in KPB 21.29.050 and KPB 21.29.055 apply to a Type II Endorsement.  

[Earth Materials Processing CLUP. An Earth Materials Processing CLUP 

is required for any operation that includes earth materials processing, 

screening, or crushing activities. The conditions set forth in KPB 

21.29.050 plus the conditions set out in KPB 21.29.055 for material 

extraction processing area applicable to this type of CLUP.]  

 

3. Type III Endorsement – Earth Materials Extraction Within Water 

Table.  A Type III Endorsement is required for operations of any size 

that excavate or extract earth materials within four feet of the 

seasonal high-water table. The requirements and conditions in KPB 

21.29.050 and KPB 21.29.057 for a Type III Endorsement If the 

application includes earth materials conditioning or processing 

activities, then the requirements and conditions in KPB 21.29.055 

apply. 
[Earth Materials Extraction Within Water Table CLUP.  An Earth 

Materials Extraction within Water Table CLUP is required for material 

extraction and operations of any size within four feet of the seasonal high-

water table. The conditions set forth in KPB 21.29.050 plus the 

requirements and conditions set forth in KPB 21.29.057 for material 

extraction within four feet of the seasonal high-water table are applicable 

to this type of CLUP.] 

 
An applicant may request a CLUP that includes one, two or all three of the above [permit types] 

endorsements. A CLUP is valid for a period of five years. A CLUP may be renewed in 

accordance with KPB 21.29.070. The provisions of KPB Chapter 21.25 are applicable to a 

material site CLUP[s] and the provisions of KPB 21.25 and 21.29 are to be read in harmony. If 

there is a conflict between the provisions of KPB 21.25 and 21.29, the provisions of 

KPB 21.29 are controlling. 

 

 Amend the remaining provisions of Ordinance 2022-36 as follows: 

 

Motion to: authorize staff to edit, update, and amend necessary provisions or sections of 

Ordinance 2022-36 to incorporate the change from three different CLUP permit types to a 

single CLUP permit with three different endorsements. Staff is authorized to make all 

necessary changes to effectuate this endorsement amendment and bring back a substitute 

ordinance that will incorporate this endorsement amendment along with all other 

amendments passed during the subcommittee processes . 

 

Your consideration is appreciated.  
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Kenai Peninsula Borough 
Assembly  

 

MEMORANDUM 
 

TO:  Assembly President  

  Members, Kenai Peninsula Borough Assembly 

 

FROM: Mike Tupper, Assembly Member 

 

DATE:  October 13, 2022 

 

SUBJECT: Tupper Amendment #1 Amending Ordinance 2022-36, Amending 

KPB 21.29, KPB 21.25, and KPB 21.50.055 Regarding Conditional Land 

Use Permits and Material Site Permits, Updating Notice, Applicability, 

Permit Types, Application Requirements, Standards and Permits 

Conditions (Johnson, Chesley) 

 

[Please note the bold underlined language is new and the strikeout bold 

language in brackets is to be deleted.] 

 

 Amend KPB 21.29.020(A), as follows: 

 

21.29.020. Types of permits available.  

A. Counter permit. A counter permit is required for earth material extraction 

which disturbs more than one acre and less than 2.5 cumulative 

unreclaimed acres. Material processing, screening, or crushing, and 

material extraction within four feet of the seasonal high-water table is 

prohibited under a counter permit. A counter permit is valid for a period of 

two years. Upon request from the applicant, the planning director, or 

designee, may grant one 12-month extension on a counter permit. Counter 

permits are approved by the planning director, or designees, and are not 

subject to notice requirements under KPB 21.25.060. The planning director’s 

decision to approve or deny a counter permit may be appealed to the 

planning commission, which must act as the hearing officer, in accordance 

with KPB 21.20.  

Your consideration of this amendment is appreciated.  
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Kenai Peninsula Borough 
Assembly  
 

 

MEMORANDUM 
 

TO:  Assembly President  

  Members, Kenai Peninsula Borough Assembly 

 

FROM: Mike Tupper, Assembly Member 

 

DATE:  October 13, 2022 

 

SUBJECT: Tupper Amendment #2 Amending Ordinance 2022-36, Amending 

KPB 21.29, KPB 21.25, and KPB 21.50.055 Regarding Conditional Land 

Use Permits and Material Site Permits, Updating Notice, Applicability, 

Permit Types, Application Requirements, Standards and Permits 

Conditions (Johnson, Chesley) 

 

[Please note the bold underlined language is new and the strikeout bold 

language in brackets is to be deleted.] 

 

 Amend KPB 21.29.020(B), as follows: 

 

21.29.020. Types of permits available.  

B. Conditional land use permit. A conditional land use permit (CLUP) is 

required for the following types of earth material extraction or uses: 

 

1. [Earth Materials Extraction CLUP. An Earth Materials Extraction CLUP is 

required for any material extraction which disturbs 10 or more cumulative 

acres. Material processing, screening or crushing, or extraction within 

four feet of the seasonal high-water table is prohibited under this permit. 

The standard conditions set out in KPB 21.29.050 are applicable to this 

type of CLUP.] Type 1 CLUP. Earth Materials Extraction with Restricted 

Processing CLUP. An Earth Materials Extraction with Restricted Processing 

CLUP is required for any material extraction which disturbs 2.5 or more 

cumulative acres. Processing is restricted to one portable two-deck 

screen capable of screening or classifying material, limited to a 

maximum of 500 cubic yards per day. Extraction within four feet of the 

seasonal high-water able is prohibited under this permit. The conditions 

set out in KPB 21.29.050 and .055 are applicable to this type of CLUP. 
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2. [Earth materials processing] Type 2 CLUP. A [n Earth Materials Processing] 

Type 2 CLUP is required for any operation that includes earth materials 

processing, screening or crushing activities. The conditions set forth in KPB 

21.29.050 plus the conditions set out in KPB 21.29.055 for material 

extraction processing area applicable to this type of CLUP.  

 

3. [Earth Materials Extraction Within Water Table] A Type 3 CLUP. A [n Earth 

Materials Extraction Within Water Table] Type 3 CLUP is required for 

material extraction and operations of any size within four feet of the 

seasonal high-water table. The conditions set forth in KPB 21.29.050 plus 

the requirements and conditions set forth in KPB 21.29.057 for material 

extraction within four feet of the seasonal high-water table are 

applicable to this type of CLUP. 

An applicant may request a CLUP that includes one, two or all three of the 

above permit types. A CLUP is valid for a period of five years. A CLUP may be 

renewed in accordance with KPB 21.29.070. The provisions of KPB Chapter 

21.25 are applicable to material site CLUPs and the provisions of 

KPB 21.25 and 21.29 are read in harmony. If there is a conflict between the 

provisions of KPB 21.25 and 21.29, the provisions of KPB 21.29 are controlling. 

Your consideration of this amendment is appreciated.  
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Kenai Peninsula Borough 
Assembly  
 

 

MEMORANDUM 
 

TO:  Assembly President  

  Members, Kenai Peninsula Borough Assembly 

 

FROM: Mike Tupper, Assembly Member 

 

DATE:  October 13, 2022 

 

SUBJECT: Tupper Amendment #3 Amending Ordinance 2022-36, Amending 

KPB 21.29, KPB 21.25, and KPB 21.50.055 Regarding Conditional Land 

Use Permits and Material Site Permits, Updating Notice, Applicability, 

Permit Types, Application Requirements, Standards and Permits 

Conditions (Johnson, Chesley) 

 

[Please note the bold underlined language is new and the strikeout bold 

language in brackets is to be deleted.] 

 

 Amend KPB 21.29.040, as follows: 

 

21.29.040. Standards for sand, gravel or material sites.  

A. These material site regulations are intended to protect against aquifer 

disturbance, road damage, physical damage to adjacent properties, 

dust, noise, visual, and other impacts of earth materials extraction to 

properties in the vicinity through setbacks and buffer zones. Prior to 

granting a counter permit or a conditional land use permit under this 

chapter, the planning director or planning commission, as applicable, 

must make the following findings:  

 

1. That the use is not inconsistent with the applicable comprehensive plan; 

 

2. That the use will not be harmful to the public’s health, safety, and general 

welfare;  

 

3. That sufficient setbacks, buffer zones, and other safeguards are being 

provided consistent with this chapter; [and] 

 

4. That the use provides for a reclamation plan consistent with this 

chapter[.] ; and 
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5. That the use will preserve the value and character of the surrounding 

area. 

Your consideration of this amendment is appreciated.  
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Kenai Peninsula Borough 
Assembly  

 

MEMORANDUM 
 

TO:  Brent Johnson, Assembly President  

  Members, Kenai Peninsula Borough Assembly 

 

FROM: Mike Tupper, Assembly Member 

 

DATE:  November 15, 2022 

 

SUBJECT: Tupper Amendment #4 Replacement Amending Ordinance 2022-36, 

Amending KPB 21.29, KPB 21.25, and KPB 21.50.055 Regarding 

Conditional Land Use Permits and Material Site Permits, Updating 

Notice, Applicability, Permit Types, Application Requirements, 

Standards and Permits Conditions (Johnson, Chesley) 

 

[Please note the bold underlined language is new and the strikeout bold 

language in brackets is to be deleted.] 

 

 Amend KPB 21.29.050(A)(1) and (2), as follows: 

 

21.29.050. Permit conditions applicable to all permits. 

 

A. The planning commission or planning director, as applicable, must impose 

the following mandatory conditions prior to approval of a permit under this 

chapter:  

 

1. Buffer Zone. 

 

a. [A buffer area of 32 feet must be established between the area of 

excavation and the parcel boundaries. The buffer area may include 

one or more of the following:  undisturbed natural vegetation that 

provides sufficient noise and street-level visual screening; an eight-

foot earthen berm with a 2:1 slope; or a minimum eight-foot fence;] 

The buffer zone for counter permits and CLUPs shall be of sufficient 

height, density, and setback to provide visual and noise screening of 

the proposed use to parcels in the vicinity as deemed appropriate 

by the planning commission or planning director. Buffer requirements 

shall be made in consideration of and in accordance with existing 

uses of properties in the vicinity at the time of approval of the permit. 

There is no requirement to buffer the material site from uses which 

commence after the approval of the permit. 
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b. A buffer zone shall be established between the area of excavation 

and the parcel boundaries. The buffer zone for a Counter Permit and 

a Type 1 CLUP shall consist of one or any combination of the following: 

Fifty feet of natural vegetation, a minimum six-foot fence, a minimum 

six-foot earthen berm with a minimum 2:1 slope. The buffer zone for a 

Type 2 or a Type 3 CLUP shall consist of one of the following: Minimum 

eight-foot fence, or a minimum fifty feet of natural vegetation and a 

minimum ten-foot earthen berm with a minimum 2:1 slope.  

[b.]c. A 2:1 slope must be maintained between the buffer zone and 

excavation floor on all inactive site walls.  Material from the area 

designated for the 2:1 slope may be removed if the site plan provides 

the timeframe for removal and verification that suitable, stabilizing 

material will replace the removed material within 30 days of removal; 

[c.]d. Where an easement exists, a buffer must not overlap the 

easement, unless otherwise conditioned by the planning commission 

or planning director, as applicable; and 

[d.]e. This requirement may [only] be waived upon a finding by the 

planning director or planning commission, as applicable, that a lot 

line where the waiver is requested is [directly adjacent to] adjoining 

another material site or industrial use.  

f. Geographic Information System (GIS), photogrammetry, or LIDAR 

may be utilized in the design of the buffer zone when differing 

elevations exist between the proposed site and properties in the 

vicinity. Using this technology, line of sight profile drawings from the 

uppermost inhabitable level of existing properties located in the 

vicinity may be utilized in the determination of sufficiency of the 

buffer zone. 

g.  At its discretion the planning director or planning commission (as 

applicable) may waive or reduce buffer requirements when 

screening proves to be not necessary or not feasible. 

2. Water source separation.  

 

a. Material extraction below or within four feet of the seasonal high-

water table is prohibited unless the applicant is issued a CLUP 

Material Extraction Within Water Table Permit and the requirements 

and conditions set forth in KPB 21.29.057 are satisfied; 

b. Dewatering either by pumping, ditching or some other form of 

draining that removes water from the site or causes water to leave 

the site is prohibited; 
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c. All permits shall be issued with a condition which prohibits any 

material extraction within 100 linear feet of any private well or water 

source existing prior to original permit issuance; and 

d. On site movement of water may be permitted pursuant to KPB 

21.29.057 and if: (i) the operator provides a statement under seal and 

supporting data from a qualified independent civil engineer licensed 

and active in the State of Alaska that the dewatering will not lower 

any known water systems; and (ii) the applicant posts a bond for 

liability for potential accrued damages in an amount equivalent to 

the cost to replace each water wells within a 300-foot radius of the 

site. The rebuttable presumption is that the cost per well is a minimum 

of $10,000.  

e. All permits shall be issued with a condition which prohibits any 

material extraction inside the boundaries of a mapped tsunami 

hazard zone within 500 linear feet of any existing private well or water 

source.  

 

Your consideration of these amendments is appreciated.  
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Kenai Peninsula Borough 
Assembly  

 

MEMORANDUM 
 

TO:  Assembly President  

  Members, Kenai Peninsula Borough Assembly 

 

FROM: Mike Tupper, Assembly Member 

 

DATE:  October 13, 2022 

 

SUBJECT: Tupper Amendment #5 Amending Ordinance 2022-36, Amending 

KPB 21.29, KPB 21.25, and KPB 21.50.055 Regarding Conditional Land 

Use Permits and Material Site Permits, Updating Notice, Applicability, 

Permit Types, Application Requirements, Standards and Permits 

Conditions (Johnson, Chesley) 

 

[Please note the bold underlined language is new and the strikeout bold 

language in brackets is to be deleted.] 

 

 Amend KPB 21.29.050(B), as follows: 

 

21.29.050. Permit conditions applicable to all permits. 

 

B. Discretionary Conditions. The planning commission or planning director, as 

applicable, may set conditions of approval for issuance of a counter permit 

or CLUP, as appropriate for the area in which the development is sited, for 

the following:  

 

1. Setbacks/Buffer Area.    

 

a. The mandatory buffer area condition in subsection (A) above may 

be increased [, up to a maximum of 100 feet] between the area of 

excavation and the parcel boundaries if the planning commission 

finds based on substantial evidence presented that increasing the 

buffer area is necessary for the public health, welfare and safety of 

the [surrounding community] vicinity; 

 

i.  [Upon request of the applicant, in lieu of any additional buffer area 

under this subsection designed to separate the use of material site 

activities from neighboring parcel boundaries, an eight-foot-high 

berm above the preexisting elevation may be constructed, prior 

to excavation, around the excavation area. If the excavation site 

area expands, the berm may move toward the permitted 
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boundary until such limits of the permitted area are exhausted. 

The berm must be maintained at eight-foot height while permitted 

activity is occurring.] The planning commission may require that 

an earthen berm with a minimum 2:1 slope of the height 

determined by the planning commission under KPB 21.29.050 shall 

be constructed above preexisting elevation around the 

excavation area. As the excavation area expands, the berm shall 

be moved toward negatively-impacted properties in the vicinity 

until such limits of the permitted area are exhausted. The berm 

must be maintained at the predetermined height while permitted 

activity is occurring. This earthen berm may be in addition to other 

buffer zone conditions imposed by the planning commission, or 

required by KPB 21.29.050. 

 

b. All other requirements of KPB 21.29.050(A)(1) apply; and 

c. When a buffer area has been denuded less than a year prior to 

review of the application by the planning commission or planning 

director revegetation may be required.  

 

2. Road [maintenance and] repair. In consultation with the Road Service 

Area Director, [road maintenance or] repair of public right-of-way haul 

routes may be required of the permittee.  

 

3. Ingress and egress. The planning commission or planning director may 

[determine] suggest the points of ingress and egress for the material site.  

The permittee is not required to construct haul routes outside the parcel 

boundaries of the material site. Driveway authorization must be 

acquired, from either the state through an “Approval to Construct” or 

the borough road service area, as appropriate, prior to issuance of a 

material site permit when accessing a public right-of-way. 

 

4. Dust suppression. Dust suppression may be required when natural 

precipitation is not adequate to suppress the dust generated by the 

material site traffic on [public right-of-way haul routes] haul routes within 

permit boundaries.   

 

5. Surface water protection. Use of surface water protection measures as 

specified in KPB 21.29.030(A)(8)(a). 
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[6. Street-level screening. Street-level visual screening, noise mitigation, 

and lighting restrictions as appropriate for the surrounding area and in 

accordance with the standards set forth in KPB 21.29.040.] 

 

7. Noise suppression. At the discretion of the planning commission or 

planning director, as applicable, multi-frequency (white noise) back-up 

alarms may be required on all equipment and vehicular traffic on site as 

a condition to help meet the noise impact standard in accordance with 

and in consideration of existing uses in the vicinity. 

 

Your consideration of these amendments is appreciated.  

DocuSign Envelope ID: B73B752B-3B88-4F98-9100-DBA02941726D
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Kenai Peninsula Borough 
Assembly  

 

MEMORANDUM 
 

TO:  Assembly President  

  Members, Kenai Peninsula Borough Assembly 

 

FROM: Mike Tupper, Assembly Member 

 

DATE:  October 13, 2022 

 

SUBJECT: Tupper Amendment #6 Amending Ordinance 2022-36, Amending 

KPB 21.29, KPB 21.25, and KPB 21.50.055 Regarding Conditional Land 

Use Permits and Material Site Permits, Updating Notice, Applicability, 

Permit Types, Application Requirements, Standards and Permits 

Conditions (Johnson, Chesley) 

 

[Please note the bold underlined language is new and the strikeout bold 

language in brackets is to be deleted.] 

 

 Amend KPB 21.29.050 by adding KPB 21.29.050(C), as follows: 

 

21.29.050. Permit conditions applicable to all permits. 

 

C. Volunteered Permit Conditions. Conditions may be included in the permit 

upon agreement of the permittee and approval of the planning commission 

or planning director, as applicable. Such conditions must be consistent with 

the standards set forth in KPB 21.29.040. Planning commission approval of 

such conditions shall be contingent upon a finding that the condition will be 

in the best interest of the borough and surrounding property owners. 

Volunteered permit conditions apply to the subject parcel and operation, 

regardless of a change in ownership. A change in volunteered conditions 

may be proposed at permit renewal. 

 

Your consideration of this amendment is appreciated.  

DocuSign Envelope ID: B73B752B-3B88-4F98-9100-DBA02941726D

196



Kenai Peninsula Borough 
Assembly

MEMORANDUM 

TO:  Assembly President  
Members, Kenai Peninsula Borough Assembly 

Thru:  Mike Navarre, Mayor 
Max Best, Chief of Staff 

FROM: Robert Ruffner, Planning Director 

DATE:  October 13, 2022 

SUBJECT: Administrative Amendment #1 Amending Ordinance 2022-36, 
Amending KPB 21.29, KPB 21.25, and KPB 21.50.055 Regarding 
Conditional Land Use Permits and Material Site Permits, Updating 
Notice, Applicability, Permit Types, Application Requirements, 
Standards and Permits Conditions (Johnson, Chesley) 

[Please note the bold underlined language is new and the strikeout bold 
language in brackets is to be deleted.] 

Amend KPB 21.29.010, as follows:

21.29.010. Applicability. 

A. This chapter applies to all private and public lands in the borough except
where the use is prohibited by ordinance within a local option zoning district 
or exempt under KPB 21.29.015. 

B. This chapter does not apply within the incorporated cities of the Kenai
Peninsula Borough.

C. Earth material extraction within 300 linear feet from riparian wetlands and
the seasonal high-water level of naturally occurring open water bodies, 
such as a lake, pond, river, stream, or ocean, is prohibited. This prohibition 
does not apply to man-made water bodies or isolated ponds of less than 
one acre on private property. 

D. All operations must be conducted in accordance with the current
publication of the State of Alaska, Alaska DEC User’s Manual Best 
Management Practices for Gravel/Rock Aggregate Extraction Projects. In 
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the event a provision of this chapter conflicts with the State of Alaska’s 
manual, this chapter controls.  
 

E. Up to 5,000 gallons of water per day may be withdrawn from a well. Proof 
of an ADNR use authorization is required for withdrawal of water in excess 
of 5,000 gallons per day from a well, as long as there is no open pond with 
active excavation. Open water is allowed only with an approved settling 
pond per KPB 21.29.055 or in conjunction with a CLUP approved pursuant to 
KPB 21.29.057 (earth materials extraction within the water table CLUP). 

Your consideration of this amendment is appreciated.  
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Kenai Peninsula Borough 
Assembly

MEMORANDUM 

TO:  Assembly President  
Members, Kenai Peninsula Borough Assembly 

Thru:  Mike Navarre, Mayor 
Max Best, Chief of Staff 

FROM: Robert Ruffner, Planning Director 

DATE:  October 13, 2022 

SUBJECT: Administrative Amendment #2 Amending Ordinance 2022-36, 
Amending KPB 21.29, KPB 21.25, and KPB 21.50.055 Regarding 
Conditional Land Use Permits and Material Site Permits, Updating 
Notice, Applicability, Permit Types, Application Requirements, 
Standards and Permits Conditions (Johnson, Chesley) 

[Please note the bold underlined language is new and the strikeout bold 
language in brackets is to be deleted.] 

Amend KPB 21.29.015, as follows:

21.29.015. Material extraction exempt from obtaining a permit. 

A. Material extraction which disturbs an area of less than one acre that is not
in a mapped flood plain or subject to 21.29.010(B), does not enter the 
water table, and does not cross property boundaries, does not require a 
permit. [There will be no excavation within 32 feet of a lot line.] An owner 
or operator exempt under this subsection must register with the borough 
on a form provided by the planning department and must comply with 
KPB 21.29.010(C). 

B. Material extraction taking place on dewatered bars within the confines of
the Snow River and the streams within the Seward-Bear Creek Flood Service
Area do not require a permit, however, operators subject to this exemption
must provide the planning department with the information required by KPB
21.29.030(A)(1), (2), (6), (7) and a current flood plain development permit
prior to beginning operations.
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C. A prior existing use that is in full compliance with all provisions of [under] 
KPB 21.29.120 does not require a material extraction permit. 
[Notwithstanding the foregoing, on or before January 1, 2026, a prior 
existing use under KPB 21.29.120 must: (1) provide a reclamation plan 
under KPB 21.29.060 that is approved by the planning director or designee; 
and (2) come into compliance with the buffer zone requirements under 
KPB 21.29.050(A)(1).]   

 
D. A 300-foot buffer from riparian and riverine wetlands must be maintained. 

  
Your consideration of this amendment is appreciated.  
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Kenai Peninsula Borough 
Assembly

MEMORANDUM 

TO:  Assembly President  
Members, Kenai Peninsula Borough Assembly 

Thru:  Mike Navarre, Mayor 
Max Best, Chief of Staff 

FROM: Robert Ruffner, Planning Director 

DATE:  October 13, 2022 

SUBJECT: Administrative Amendment #3 Amending Ordinance 2022-36, 
Amending KPB 21.29, KPB 21.25, and KPB 21.50.055 Regarding 
Conditional Land Use Permits and Material Site Permits, Updating 
Notice, Applicability, Permit Types, Application Requirements, 
Standards and Permits Conditions (Johnson, Chesley) 

[Please note the bold underlined language is new and the strikeout bold 
language in brackets is to be deleted.] 

Amend KPB 21.29.030, as follows:

21.29.030. Application procedure. 

A. In order to obtain a counter permit or CLUP under this chapter, an applicant
must first complete and submit to the borough planning department a 
permit application, along with the fee listed in the most current Kenai 
Peninsula Borough Schedule of Rates, Charges and Fees. The planning 
director may determine that certain contiguous parcels are eligible for a 
single permit. The application must include the following items, without 
which the application will be deemed incomplete:  

1. Legal description of the parcel, KPB tax parcel ID number, and
identification of whether the permit is for the entire parcel, or a specific
location within a parcel;

2. Expected life span of the material site;

3. A buffer plan consistent with KPB 21.29.050(A)(1);
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4. Reclamation plan consistent with KPB 21.29.060;  
 
5. The depth of excavation;  
6. Type of material to be extracted;  
 
7. A site map professional surveyor licensed in the State of Alaska to 

include the following: 
 

a. [Location of excavation, and, if the site is to be developed in phases, 
the life span and expected reclamation date for each phase] 
Location and elevation of test holes, and depth of groundwater, 
based on the seasonal high-water table. At least one test hole per 
ten acres of excavated area is required to be dug. The test holes must 
be at least four feet below the proposed lowest elevation of 
excavation depth;  

b. [Proposed buffers consistent with KPB 21.29.050(A)(1), or alternate 
buffer plan] Location of all private wells of adjacent property owners 
within 300 feet of the proposed parcel boundary; 

c. Identification of all encumbrances, including but not limited to, 
easements; 

d. Points of ingress and egress. Driveway permits must be acquired from 
either the state or borough as appropriate prior to submitting the 
application; 

[e. Anticipated haul routes, contingent on approval from the 
governmental agency with regulatory jurisdiction over the road; 

[f.] e. [Location of any processing areas on the parcel, if applicable] 
Identify and label all drainage features entering and exiting property;  

[g.] f. Location of any water body on the parcel, including the location 
of any riparian wetland as determined by best available data;  

g.  North arrow;  
[h.] h. The scale to which the site plan is drawn;  
[i.] i. Preparer's name and date; and 
[j.] j. Field verification must include staking the boundary of the parcel 

at sequentially visible intervals. The planning director may grant an 
exemption in writing to the staking requirements if the parcel 
boundaries are obvious or staking is unnecessary. 

 
8. A site plan, prepared by a qualified independent civil engineer licensed 

and active in the State of Alaska to include the following: 
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a. Surface water protection measures, if any, for adjacent properties, 
including the use of diversion channels, interception ditches, on-site 
collection ditches, sediment ponds and traps, and silt fence;  

b. [Location and elevation of test holes, and depth of groundwater, 
based on the seasonal high-water table. At least one test hole per 
ten acres of excavated area is required to be dug. The test holes must 
be at least four feet below the proposed lowest elevation of 
excavation depth;] Location of excavation, and, if the site is to be 
developed in phases, the life span and expected reclamation date 
for each phase; 

c. [Location of all private wells of adjacent property owners within 300 
feet of the proposed parcel boundary;] Proposed buffers consistent 
with KPB 21.29.050(A)(1), or alternate buffer plan; and 

[d. Location of any water body on the parcel, including the location of 
any riparian wetland as determined by best available data.];  

d. Anticipated haul routes, contingent on approval from the 
governmental agency with regulatory jurisdiction over the road; and 

e. Location of any processing areas on the parcel, if applicable. 
 
9. A statement by the operator of the site that the requirements of KPB 

21.29.045 have been satisfied.  
 

B. In order to aid the planning commission or planning director's decision-
making process, the planning director may provide vicinity, aerial, land use, 
and ownership maps for each application and may include additional 
information.  
 

Your consideration of this amendment is appreciated.  
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Kenai Peninsula Borough 
Assembly

MEMORANDUM 

TO:  Assembly President  
Members, Kenai Peninsula Borough Assembly 

Thru:  Mike Navarre, Mayor 
Max Best, Chief of Staff 

FROM: Robert Ruffner, Planning Director 

DATE:  October 13, 2022 

SUBJECT: Administrative Amendment #4 Amending Ordinance 2022-36, 
Amending KPB 21.29, KPB 21.25, and KPB 21.50.055 Regarding 
Conditional Land Use Permits and Material Site Permits, Updating 
Notice, Applicability, Permit Types, Application Requirements, 
Standards and Permits Conditions (Johnson, Chesley) 

[Please note the bold underlined language is new and the strikeout bold 
language in brackets is to be deleted.] 

Amend KPB 21.29.045, as follows:

21.29.045. Required compliance with State and Federal laws 
A. All applicants for permits for earth materials extraction are required to

demonstrate compliance with state and federal law. Prior to final approval
of the permit, the applicant or agent must provide written documentation
from the permitting agency of compliance with the following:

1. [Mining license as required by the Alaska State Department of Revenue,
pursuant to AS 43.65] An Alaska State Department of Natural Resources 
(ADNR) temporary water use authorization if the Applicant intends for 
water to leave the site. If water leaves the site, the applicant must adhere 
to the provisions of the ADNR temporary water use authorization; 

2. Mining permit as required by [the Alaska State Department of Natural
Resources (] ADNR [)] if extraction activities are to take place on state
land; 

3. Reclamation plan as required by ADNR, pursuant to A.S. 27.19;
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4. Notice of intent for construction general permit or multi-sector general 

permit and storm water pollution prevention plan, and other associated 
permits or plans required by the Department of Environmental 
Conservation (DEC) pursuant to the Alaska Pollutant Discharge 
Elimination System (APDES) requirements;  

 
5. United States Army Corps of Engineers (USACE) permit pursuant to 

Section 404 of the Clean Water Act, 33 U.S.C. 1344, if material extraction 
activity requires USACE approval; and 

 
6. Any other applicable state or federal agency with regulatory authority 

of mining activities or earth materials extraction. 
 
B. In addition to the requirements in subsection (A) of this section, all activity 

must be conducted in compliance with state or federal regulations 
governing the items listed below. Written documentation of compliance 
with these regulations is not required. Complaints received by the borough 
of violations of requirements within this section will be forwarded to the 
appropriate agency for enforcement, this includes but is not limited to: 

 
1.   Air quality. 

 
a.  EPA air quality control permit is required for asphalt plants and 

crushers; 
b.  ADNR burn permit is required for brush or stump burning. 

Combustibles must be stockpiled separate from noncombustibles, 
and burn permit requirements must be followed; and 

c. ADEC dust control and air quality regulations pertaining to burning 
activities must be followed. 
 

2.  Water quality. EPA or ADEC regulations controlling spills, spill reporting, 
storage and disposal of oil, anti-freeze and hydrocarbons.  

 
3.  Hazardous Materials. Use and storage of hazardous materials, waste and 

explosives. 

a. EPA regulations controlling use of hazardous materials must be 
followed; and 

b. U.S. Bureau of Alcohol, Tobacco, Firearms and Explosives regulations 
must be followed when storing or using explosives. 
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C.  Failure to comply with any of the requirements in subsections (A) and (B) of 

this section is a violation of the permit, and is subject to enforcement 
pursuant to KPB Chapter 21.50. 

 
Your consideration of this amendment is appreciated.  
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Kenai Peninsula Borough 
Assembly

MEMORANDUM 

TO:  Assembly President  
Members, Kenai Peninsula Borough Assembly 

Thru:  Mike Navarre, Mayor 
Max Best, Chief of Staff 

FROM: Robert Ruffner, Planning Director 

DATE:  October 13, 2022 

SUBJECT: Administrative Amendment #5 Amending Ordinance 2022-36, 
Amending KPB 21.29, KPB 21.25, and KPB 21.50.055 Regarding 
Conditional Land Use Permits and Material Site Permits, Updating 
Notice, Applicability, Permit Types, Application Requirements, 
Standards and Permits Conditions (Johnson, Chesley) 

[Please note the bold underlined language is new and the strikeout bold 
language in brackets is to be deleted.] 

Amend KPB 21.29.050, as follows:

21.29.050. Permit conditions applicable to all permits.  

A. The planning commission or planning director, as applicable, must impose
the following mandatory conditions prior to approval of a permit under this 
chapter:  

1. Buffer Zone.

a. A buffer area of 32 feet must be established between the area of
excavation and the parcel boundaries. The buffer area may include 
one or more of the following:  undisturbed natural vegetation that 
provides sufficient noise and street-level visual screening; an eight-
foot earthen berm with a 2:1 slope; or a minimum eight-foot fence. 
Berms should not alter natural drainage features; 

b. A 2:1 slope must be maintained between the buffer zone and
excavation floor on all inactive site walls.  Material from the area 
designated for the 2:1 slope may be removed if the site plan provides 
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the timeframe for removal and verification that suitable, stabilizing 
material will replace the removed material within 30 days of removal; 

c. Where an easement exists, a buffer must not overlap the easement, 
unless otherwise conditioned by the planning commission or planning 
director, as applicable; and 

d. This requirement may only be waived upon a finding by the planning 
director or planning commission, as applicable, that a lot line where 
the waiver is requested is directly adjacent to another material site.  

 
2. Water source separation.  

 
a. Material extraction below or within four feet of the seasonal high-

water table is prohibited unless the applicant is issued a CLUP 
Material Extraction Within Water Table Permit and the requirements 
and conditions set forth in KPB 21.29.057 are satisfied; 

b. Dewatering either by pumping, ditching or some other form of 
draining that removes water from the site or causes water to leave 
the site is prohibited; 

c. All permits shall be issued with a condition which prohibits any 
material extraction within 100 linear feet of any private well or water 
source existing prior to original permit issuance; and 

d. On site movement of water may be permitted pursuant to KPB 
21.29.057 and if: (i) the operator provides a statement under seal and 
supporting data from a qualified independent civil engineer licensed 
and active in the State of Alaska that the dewatering will not lower 
any known water systems; and (ii) the applicant posts a bond for 
liability for potential accrued damages in an amount equivalent to 
the cost to replace each water wells within a 300-foot radius of the 
site. The rebuttable presumption is that the cost per well is a minimum 
of $10,000.  

 
3. Roads. Operations that impact borough roads must be conducted in 

accordance with the requirements and remedies of KPB Chapter 14.40. 
 
4. Dust control. Dust suppression is required on haul roads within the 

boundaries of the material site by application of water or calcium 
chloride.  

 
5. Hours of operation. Material extraction activities, including equipment 

operation, may only occur between the hours of 6:00 a.m. and 9:00 p.m. 
Alaska Standard Time (AKST), or as determined by the planning 
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commission or planning director, as applicable, to be appropriate 
based on information presented. 

 
a. Seasonal, project-based waiver. An applicant may request a 

seasonal, project-based waiver of the hours of operation 
requirements under this subsection. A waiver granted under this 
subsection is valid for six consecutive calendar months. To grant a 
waiver under this subsection, the commission must find that the 
waiver is necessary for a specific project, and that the waiver is not 
harmful to the public health, safety, and general welfare of borough 
residents. 

 
6. Groundwater elevation. All material sites must maintain one monitoring 

well four feet below the proposed excavation per ten acres of 
excavated area. 

 
7. Setback. Material site excavation areas must be 250 feet from the 

property boundaries of any [local option zoning district,] existing public 
school ground, private school ground, college campus, childcare 
facility, multi-purpose senior center, assisted living home, and licensed 
health care facility. If overlapping, the buffer areas of the excavation 
must be in addition to the 250-foot setback.  

 
8. Permit boundaries. The buffers and any easements or right-of-way 

abutting the proposed permit area must be staked at sequentially visible 
intervals. Field verification and staking will require the services of a 
professional land surveyor. Stakes must be in place prior to issuance of 
the permit. 

 
9. Processing. Material extraction of any size that includes processing, 

screening, or crushing activities is prohibited unless the applicant is 
issued an Earth Materials Processing CLUP and the conditions set forth in 
KPB 21.29.055 are imposed on the permit. 

 
B. Discretionary Conditions. The planning commission or planning director, as 

applicable, may set conditions of approval for issuance of a counter permit 
or CLUP, as appropriate for the area in which the development is sited, for 
the following:  

 
1. Setbacks/Buffer Area.    
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a. The mandatory buffer area condition in subsection (A) above may 
be increased, up to a maximum of 100 feet between the area of 
excavation and the parcel boundaries, if the planning commission 
finds based on substantial evidence presented that increasing the 
buffer area is necessary for the public health, welfare and safety of 
the surrounding community; 

 
i.  Upon request of the applicant, in lieu of any additional buffer area 

under this subsection designed to separate the use of material site 
activities from neighboring parcel boundaries, an eight-foot-high 
berm above the preexisting elevation may be constructed, prior 
to excavation, around the excavation area. If the excavation site 
area expands, the berm may move toward the permitted 
boundary until such limits of the permitted area are exhausted. 
The berm must be maintained at eight-foot height while permitted 
activity is occurring.  

 
b. All other requirements of KPB 21.29.050(A)(1) apply; and 
c. When a buffer area has been denuded prior to review of the 

application by the planning commission or planning director 
revegetation may be required.  

 
2. Road maintenance and repair. In consultation with the Road Service 

Area Director, road maintenance or repair of public right-of-way haul 
routes may be required of the permittee.  

 
3. Ingress and egress. The planning commission or planning director may 

determine the points of ingress and egress for the material site.  The 
permittee is not required to construct haul routes outside the parcel 
boundaries of the material site. Driveway authorization must be 
acquired, from either the state through an “Approval to Construct” or 
the borough road service area, as appropriate, prior to issuance of a 
material site permit when accessing a public right-of-way. 

 
4. Dust suppression. Dust suppression may be required when natural 

precipitation is not adequate to suppress the dust generated by the 
material site traffic on public right-of-way haul routes.   

 
5. Surface water protection. Use of surface water protection measures as 

specified in KPB 21.29.030(A)(8)(a). 
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6. Street-level screening. Street-level visual screening, noise mitigation, and 
lighting restrictions as appropriate for the surrounding area and in 
accordance with the standards set forth in KPB 21.29.040. 

 
Your consideration of this amendment is appreciated.  
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Kenai Peninsula Borough 
Assembly

MEMORANDUM 

TO:  Assembly President  
Members, Kenai Peninsula Borough Assembly 

Thru:  Mike Navarre, Mayor 
Max Best, Chief of Staff 

FROM: Robert Ruffner, Planning Director 

DATE:  October 13, 2022 

SUBJECT: Administrative Amendment #6 Amending Ordinance 2022-36, 
Amending KPB 21.29, KPB 21.25, and KPB 21.50.055 Regarding 
Conditional Land Use Permits and Material Site Permits, Updating 
Notice, Applicability, Permit Types, Application Requirements, 
Standards and Permits Conditions (Johnson, Chesley) 

[Please note the bold underlined language is new and the strikeout bold 
language in brackets is to be deleted.] 

Amend KPB 21.29.055, as follows:

21.29.055. Earth materials processing. 

In accordance with KPB 21.29.020(B)(2), a n Earth Materials Processing CLUP 
is required for earth materials processing activities, such as material screening 
or crushing. Prior to issuing a permit under this subsection, the planning 
commission must impose the mandatory conditions set forth in KPB 
21.29.050(A) and discretionary conditions as the planning commission deems 
appropriate. In addition, the following requirements and permit conditions 
specific to an Earth Materials Processing CLUP apply:  

A. Setback. In the case of a CLUP, any equipment which conditions or
processes material must be operated at least 300 feet from the parcel 
boundaries. At its discretion, the planning commission may waive the 300-
foot processing distance requirement, or allow a lesser distance in 
consideration of and in accordance with existing uses of the properties in 
the vicinity at the time of approval of the permit.  
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B. Hours of operation.  

1. Processing equipment may only be operated between 8:00 a.m. and 
7:00 p.m. AKST, or as determined by the planning commission.   

 
2. The planning commission may grant exceptions to increase the hours of 

operation and processing in the event of an emergency or a good-
cause finding that the increased hours of operation serve a public 
purpose and are not harmful to the public health, safety, and general 
welfare of borough residents. Such an exception shall not exceed 120 
days.  

 

2. Seasonal, project-based waiver. An applicant may request a seasonal, 
project-based waiver of the hours of operation requirements under this 
section. A waiver granted under this subsection is valid for six 
consecutive calendar months. To grant a waiver under this subsection, 
the commission must find that the waiver is necessary for a specific 
project, and that the waiver is not harmful to the public health, safety, 
and general welfare of borough residents.  

 C. Onsite retention of settling pond water is allowed, including for the washing 
of materials, provided that the settling pond is not created by channeling 
or redirecting natural water bodies or natural drainage. However, if the 
settling pond is within four feet of the seasonal high water table, then an 
earth materials extraction within water table CLUP under KPB 21.29.057 is 
also required. 

Your consideration of this amendment is appreciated.  
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Kenai Peninsula Borough 
Assembly

MEMORANDUM 

TO:  Assembly President  
Members, Kenai Peninsula Borough Assembly 

Thru:  Mike Navarre, Mayor 
Max Best, Chief of Staff 

FROM: Robert Ruffner, Planning Director 

DATE:  October 13, 2022 

SUBJECT: Administrative Amendment #7 Amending Ordinance 2022-36, 
Amending KPB 21.29, KPB 21.25, and KPB 21.50.055 Regarding 
Conditional Land Use Permits and Material Site Permits, Updating 
Notice, Applicability, Permit Types, Application Requirements, 
Standards and Permits Conditions (Johnson, Chesley) 

[Please note the bold underlined language is new and the strikeout bold 
language in brackets is to be deleted.] 

Amend KPB 21.29.060, as follows:

21.29.060. Reclamation plan. 

A. All material site permit applications require an overall reclamation plan.  A
site plan for reclamation must be required including a scaled drawing with 
finished contours. A five-year reclamation plan must be submitted with a 
permit renewal request.  

B. The applicant may revegetate and must reclaim all disturbed land within
the time period approved with the reclamation plan so as to leave the land
in a stable condition wherein a 2:1 slope is maintained. Any revegetation
must be done with a non-invasive plant species. Bonding must be required
at $750.00 per acre for all acreage included in the current five-year
reclamation plan.  In the alternative, the planning director may accept a
qualified professional’s estimate for determining the amount of bonding. If
the applicant is bonded with the state, the borough’s bonding requirement
is waived. Compliance with reclamation plans will be enforced under KPB
21.50.
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C.  The following measures must be considered in the preparation, approval 
and implementation of the reclamation plan, although not all will be 
applicable to every reclamation plan:  

 
1.  The area will be backfilled, graded and re-contoured using strippings, 

overburden, and topsoil so that it will be stabilized to a condition that 
will allow for revegetation under KPB 21.29.060(B).  

 
2.  The topsoil used for reclamation must be reasonably free from roots, 

clods, sticks, and branches greater than 3 inches in diameter. Areas 
having slopes greater than 2:1 require special consideration and design 
for stabilization by an independent, professional civil engineer licensed 
and active in the State of Alaska. 

 
3.  Exploration trenches or pits will be backfilled. Brush piles and unwanted 

vegetation must be removed from the site, buried or burned. Topsoil and 
other organics will be spread on the backfilled surface to inhibit erosion 
and promote natural revegetation.  

 
4.  Topsoil mine operations must ensure a minimum of four inches of suitable 

growing medium is left or replaced on the site upon completion of the 
reclamation activity (unless otherwise authorized).  

 
5. Ponding may be used as a reclamation method as approved by the 

planning commission.  
 
6. The area will be reclaimed in a manner that screens the site from 

becoming a public attractive nuisance and in a manner that is not 
harmful to public health, safety, and general welfare. 

 
D. The five-year reclamation plan must describe the total acreage to be 

reclaimed relative to the total excavation plan. The five-year reclamation 
plan must also identify any drainage features which enter or exit the 
property. 

 
E.  Close-out. Reclamation plans and requirements survive expiration, 

termination, or revocation of a permit granted under this chapter. In order 
to close-out a permit, the planning director must be provided adequate 
proof that reclamation has been conducted in accordance with the 
reclamation plan. If a permit expires, terminates, or is revoked prior to permit 
close-out, the remedies under KPB 21.50 apply and the planning director 
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may hold applicable fines and remedies in abeyance upon a finding that 
reclamation is actively ongoing. 
 

Your consideration of this amendment is appreciated.  
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Kenai Peninsula Borough 
Assembly

MEMORANDUM 

TO:  Assembly President  
Members, Kenai Peninsula Borough Assembly 

Thru:  Mike Navarre, Mayor 
Max Best, Chief of Staff 

FROM: Robert Ruffner, Planning Director 

DATE:  October 13, 2022 

SUBJECT: Administrative Amendment #8 Amending Ordinance 2022-36, 
Amending KPB 21.29, KPB 21.25, and KPB 21.50.055 Regarding 
Conditional Land Use Permits and Material Site Permits, Updating 
Notice, Applicability, Permit Types, Application Requirements, 
Standards and Permits Conditions (Johnson, Chesley) 

[Please note the bold underlined language is new and the strikeout bold 
language in brackets is to be deleted.] 

Amend KPB 21.29.120, as follows:

21.29.120. Prior-existing uses.

A. Determination. Prior-existing uses (PEU) in effect on October 1, 2022 are
allowed to continue operation subject to the requirements of this section. 
The burden of proof that the prior-existing use existed before October 1, 
2022 is on the applicant. If the planning director denies prior-existing use 
status, the applicant must comply with the permit requirements of this 
chapter. Failure to apply for a prior-existing use determination by January 
1, 2024 will result in termination of all rights to continued operation as a 
nonconforming use and require full compliance with all provisions of this 
chapter.  

B. Decision. The planning director will give notice of the application for a prior-
existing use determination to property owners within 100 feet of the subject
parcel boundaries. The notice shall include a summary of the application,
a vicinity map, and a deadline for submitting written comments or
evidence regarding the existence of the use prior to the planning director
issuing a decision. The planning director will issue a decision regarding the
prior-existing use status based on the written application, written
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comments, or evidence regarding the existence of the use. Based on that 
information, the planning director will classify the PEU based upon the types 
defined in KPB 21.29.020 and will provide a written description of the existing 
operations. The planning director’s decision will also set forth the 
reclamation plan as required by subsection (F) below. The planning 
director's decision may be appealed by the applicant or affected property 
owners to the planning commission within 15 days of distribution of the 
decision.  

C. Discontinuance. Any prior-existing use which has ceased by 
discontinuance for an uninterrupted period of [365 days] five (5) years must 
thereafter conform to the permit requirements of this chapter. Lack of intent 
to cease use or abandon the use does not suspend the 365-day time 
period. If a prior-existing use is discontinued or abandoned, it may not be 
recommenced.  

D. Expansion Prohibited. A prior-existing use may not be increased, intensified, 
or expanded or moved to any other part of the lot, tract, or parcel it 
occupies after October 1, 2022, nor may the prior-existing use be moved to 
a parcel which is subject to this chapter. If a parcel is subdivided, the pre-
existing use may not be expanded to any lot, tract, or parcel where 
material extraction or processing had not previously occurred or was not 
lawfully established in accordance with this section. If a PEU material site 
has been exhausted as determined by the planning director, it cannot be 
used for earth materials processing without an earth materials processing 
CLUP.  

E. Standards. In order to qualify as a legal prior-existing use, the use must meet 
the following standards, on or before October 1, 2022:  

1. A use must have been legally established under prior law.  

2. A use must be operational in accordance with the type of use.  

F. In accordance with 21.29.015, on or before January 1, 2026, all legal prior-
existing-use extraction operations shall comply with KPB 21.29.060 
(reclamation plan) and applicable hours of operation requirements under 
this chapter. The planning director may waive or modify any or all of the 
reclamation plan requirements set forth in KPB 21.29.060 as appropriate. 

G. Materials extraction operations with legal prior-existing use status which 
extract material below or within four feet of the seasonal highwater table 
shall conduct operations in accordance with the requirements outlined in 
KPB 21.29.057, except that KPB 21.29.057(C)(7) will not apply.  
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H. For the purposes of this section, “increased, intensified, or expanded” 
means: (1) enlarging the area of excavation beyond the classification set 
forth in the planning director’s decision or beyond the written description of 
existing operations as set forth by the planning director under subsection 
(B) above; (2) increasing the depth of excavation to go within four feet of 
the seasonal high-water table; or (3) adding a use that was not in existence 
as of the date of the PEU status determination, to include adding earth 
materials processing to a use that did not previously include processing. 

Your consideration of this amendment is appreciated.  
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Kenai Peninsula Borough 
Assembly

MEMORANDUM 

TO:  Assembly President  
Members, Kenai Peninsula Borough Assembly 

Thru:  Mike Navarre, Mayor 
Max Best, Chief of Staff 

FROM: Robert Ruffner, Planning Director 

DATE:  October 13, 2022 

SUBJECT: Administrative Amendment #9 Amending Ordinance 2022-36, 
Amending KPB 21.29, KPB 21.25, and KPB 21.50.055 Regarding 
Conditional Land Use Permits and Material Site Permits, Updating 
Notice, Applicability, Permit Types, Application Requirements, 
Standards and Permits Conditions (Johnson, Chesley) 

[Please note the bold underlined language is new and the strikeout bold 
language in brackets is to be deleted.] 

Amend KPB 21.29.130, as follows:

21.29.130. Definitions. 

A. Unless the context requires otherwise, the following definitions apply to
material site permits and activities:

1. Abandon means to cease or discontinue a use without intent to resume,
but excluding short-term interruptions to use or activity during periods of
remodeling, maintaining, or otherwise improving or rearranging a facility or
during normal periods of vacation or seasonal closure. An "intent to resume"
can be shown through continuous operation of a portion of the facility,
maintenance of utilities, or outside proof of continuance, e.g., bills of lading
or delivery records. Abandonment also means the cessation of use,
regardless of voluntariness, for a specified period of time.

2. Aggrieved Party means a party of record adversely impacted by the
decision of the hearing officer who participated before the hearing officer
either by written or oral presentation.
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3. Aquifer means a subsurface formation that contains sufficient water-
saturated permeable material to yield economical quantities of water to 
wells and springs.  

4. Aquifer-confining layer means that layer of relatively impermeable soil 
below an aquifer, typically clay, which confines water.  

5. Commercial means any provision of services, sale of goods, or use 
operated for production of income whether or not income is derived, 
including sales, barter, rental, or trade of goods and services.  

6. Conditioning or processing material means a value-added process 
including batch plants, asphalt plants, screening, blasting, washing, and 
crushing by use of machinery. It does not include stripping and segregation 
with excavation equipment. 

7. Exhausted means that all material of a commercial quality in a sand, 
gravel, or material site has been removed.  

8. Groundwater means, in the broadest sense, all subsurface water, more 
commonly that part of the subsurface water in the saturated zone.  

9. Person shall include any individual, firm, partnership, association, 
corporation, cooperative, or state or local government.  

10. Quarter or Quarterly means January through March, April through June, 
July through September, or October through December; 

11. Sand, gravel or material site means an area used for extracting, quarrying, 
or conditioning gravel or substances from the ground that are not subject 
to permits through the state location (mining claim) system (e.g., gold, 
silver, and other metals), nor energy minerals including but not limited to 
coal, oil, and gas.  

12. Seasonal high groundwater table means the highest level to which the 
groundwater rises on an annual basis.  

13. Stable condition means the rehabilitation, where feasible, of the physical 
environment of the site to a condition that allows for the reestablishment of 
renewable resources on the site within a reasonable period of time by 
natural processes.  

14. Surface water means water on the earth's surface exposed to the 
atmosphere such as rivers, lakes, and creeks.  

15. Topsoil means material suitable for vegetative growth.  

16. Waterbody means any lake, pond, stream, riparian wetland, or 
groundwater into which stormwater runoff is directed.  
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17. Water source means a well, spring or other similar source that provides 
water for human consumptive use.  

 
Your consideration of this amendment is appreciated.  
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TSUNAMI INUNDATION ZONE 

This document is intended to assist the Kenai Peninsula Borough 
Assembly members in understanding the tsunami inundation risks to 
water wells in the Cook Inlet region. 

While studying the relationship between groundwater and nearby water wells the 
question was asked “how would a tsunami affect that relationship”. 

Being unfamiliar with the science Dr. Mark Rains, was contacted. He is a national 
groundwater expert with years of experience in Alaska and the head scientist for 
the State of Florida.  Dr. Rains and his students have been working with the 
Kachemak Bay Research Reserve over the past 15+ years studying groundwater in 
the southern Kenai Lowlands. Mark was asked him if there was information 
available that might help answer the question of how a tsunami could affect 
water wells.   

Dr. Rains responded that it is a problem worldwide where a tsunami has pushed 
saltwater inland during an event and then is trapped in low lying areas outside of 
estuaries.  He was asked what might happen in a gravel pit scenario and his 
answer was somewhat surprising.  Mark explained that saltwater is heavier than 
freshwater and would sink to the bottom of any depression (such as a gravel pit) 
or pond. It then could contaminate nearby water wells with salinization for 
anywhere from several months to a couple of years as the salt worked its way 
into the groundwater. 

A quick internet search of the University of Alaska Earthquake Center tells us 
“coastal Alaska communities live with the most serious tsunami risk in the 
United States”. 

Attached is the State of Alaska Tsunami Hazard Maps and a map reflecting 
earthquakes near Cook Inlet, both from the Alaska Earthquake Center. 

Three additional attachments are included to reflect mapping done by the State 
of Alaska Division of Geological and Geophysical Surveys.  These are Cook Inlet 
Tsunami Hazard Maps of Port Graham, Anchor Point and Nanwalek. 
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Also included is a tsunami map indicating “at risk” wells near the Anchor Point 
estuary.  There are six other communities on the Kenai Peninsula that fall within 
the tsunami hazard zone: Homer, Anchor Point, Jakalof Bay, Kachemak Selo, 
Nanwalek, Port Graham and Seldovia.  It could be assumed there would be “at 
risk” water wells in those communities as well.  

There have been 207 earthquakes in Alaska in the first three days of February 
this year. Two of those nearby Earthquakes in the last week were 5.0 or larger. 

To say this area is prone to earthquakes is an understatement. 
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Code Section ORD 2022-36 Current Code Highlighted Changes Potential amendments 
Planning Director 

KPB 21.25.050 30-day staff review 
period of an application. 

21-day staff review 
period of an 
application. 

Increase from 21 to 30 
days.   

KPB 21.25.060 
- Notice 

Notice published on KPB 
website; public bulletin; 
mailed to all 
owners/leaseholders 
within ½ mile radius of 
proposed site. 

Requires notice 
published two times in 
newspaper, posted in 
the post office, copy of 
the notice sent by 
regular mail to all owners 
and/or leaseholders 
within one-half mile.  

Expressly does not 
apply to counter 
permits. 
 
No longer requires 
newspaper 
publication but allows 
for publication on KPB 
website.  

 

KPB 21.29.005 
- Intent and 
Purpose 

Establishes an intent and 
purpose section for KPB 
Chapter 21.29 with focus 
on public health, safety 
and general welfare, and 
to promote compatible, 
orderly development.  

N/A New code section.   

KPB 21.29.010 
- Applicability  

A. Applies to all private 
and public lands, except 
as preempted by other 
law;  
 
B. Does not apply within 
the incorporated cities;  
 
C. Prohibits extraction 
within 300 feet of riparian 
wetlands and naturally-
occurring open water 
bodies;  

N/A  

New code section to 
clarify applicability of 
chapter and fact that 
it does apply to both 
public and private 
lands outside of the 
incorporated cities 
unless otherwise 
exempt. 

 

230



 

2 
 

      

Code Section ORD 2022-36 Current Code Highlighted Changes Potential amendments 
Planning Director 

 
D. Operations must be 
conducted in 
accordance with current 
Alaska DEC Manual for 
extraction projects. 

KPB 21.29.015 
-Material 
extraction 
exempt from 
obtaining a 
permit 

A. Exempts  
extraction disturbing less 
than one acre if: 
-Not in floodplain;  
-Does not enter water 
table; and  
-Does not cross property 
boundaries.  
 
No excavation 
within 32’ of lot line. 
 
B. Exempts  
dewatered bars 
within SBCFSA/Snow 
River. 
 
C. Exempts PEUs but by 
2026 must: 
-Provide reclamation 
plan 
-Comply with buffer 
zone requirements 
 

Currently 21.29.010  
 
A. Exempts  
extraction disturbing less 
than one acre if: 
-Not in floodplain;  
-Does not enter water 
table; and  
-Does not cross property 
boundaries.  
 
No excavation within 20 
feet of ROW or 10 feet of 
lot line. 
 
B. Exempts  
dewatered bars  
within SBCFSA/ 
Snow River. 
 
C. PEUs exempt but 
floodplain permit 
required within mapped 
special flood hazard 
area. 

New code section. 
 
No excavation within 
32’ of lot lines. 
 
PEUs exempt but must 
provide reclamation 
plan & comply with 
buffer zone 
requirements by 2026. 

Require registration of 
excavation <1 acre. 
Addresses the 
concern of how can 
KPB state no permit 
required yet stipulate 
buffer requirements, 
clarify that the buffer 
is not part of the 1 
acre limitation. 
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Code Section ORD 2022-36 Current Code Highlighted Changes Potential amendments 
Planning Director 

KPB 21.29.020-
Types of 
permits 
available 

Counter permit  
-1 to 10 acres 
-No processing  
-No water  
table extraction  
-Only 21.29.050  
conditions apply. 
 
Earth Materials Extraction 
CLUP 
-Activity disturbing more 
than 10 acres 
-No processing 
-No water  
table extraction 
-Only 21.29.050 
conditions apply 
 
Earth Materials 
Processing CLUP 
-Required for all on- 
site processing, 
screening, or crushing 
-21.29.050 and 21.29.055 
conditions apply 
 
Earth Materials Extraction 
within Water Table CLUP 
-Required for all earth 
materials extraction 
within water table 
-21.29.050 and  

Counter permit and 
generic CLUP only.  
 
CLUP application 
requires all mandatory 
conditions and covers all 
uses. 

Counter permit and 
three types of CLUPs. 
 
1 to 10 acres eligible 
for counter permit if 
no processing or 
water table 
extraction. 
 
Three different CLUP 
categories: earth 
materials extraction 
(more than ten 
acres), earth materials 
processing, and earth 
materials extraction 
within water table. 
 
Applicant may apply 
for one, two, or all 
CLUP types. 
 
  
 

Counter Permits and 
Earth Materials 
Extraction CLUP - 
Allow for up to 5k 
gallons of water 
withdrawal/ day, from 
well. Require proof of 
ADNR water 
withdrawal for 
amount in excess of 
5k/ gallons/ day from 
a well, not create 
open pond with 
active excavation. 
Open water 
allowable, but 
requires water CLUP 
 
Allow for up to 500 
cubic yards of 
processing material 
between hours of 
8AM to 6PM. 
 
 
Earth Materials 
Processing CLUP  
Add blasting as a 
type of processing.  
Clarify processing 
does not mean 
striping and 
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Code Section ORD 2022-36 Current Code Highlighted Changes Potential amendments 
Planning Director 

21.29.057  
conditions apply 
 

segregation with 
excavation 
equipment. 

KPB 21.29.030-
Application 
procedure 

Very similar to current 
procedure. Requires site 
map from professional 
surveyor and site plan 
from professional 
engineer 

-Legal description 
-Life span 
-Buffer plan 
-Reclamation plan 
-Excavation depth 
-Type of materials and 
equipment 
-Any voluntary permit 
conditions 
-Site plan 

Breaks apart site map 
(professional surveyor) 
from site plan 
(professional 
engineer) 
 
Application will be 
deemed incomplete 
without all items listed. 
(Not in current code.) 

Revise to stipulate 
that Survey function is 
limited to existing site 
conditions prior to any 
activity.  
 
Require engineer 
w/seal for all future 
site lay out plans 

KPB 21.29.040-
Standards for 
sand, gravel or 
material sites 

Planning Director 
(counter permits) or 
Planning Commission 
(CLUPs) must find: 
 
-Use is not inconsistent 
with applicable comp 
plan 
-Use will not be harmful to 
public’s health, safety 
and general welfare 
-Provides sufficient 
setbacks, buffer zones, 
and other safeguards 
-Reclamation plan 

-Protects against 
lowering of water 
sources serving other 
properties and damage 
to other properties 
-Minimizes off-site dust 
movement, noise 
disturbance, visual 
impacts & alternate 
post-mining land uses 

All new 
standards/”may issue” 
 
Focus on legitimate 
public purpose to 
protect against 
damage to public 
roads and adjacent 
properties as well as 
dust, noise and other 
impacts through 
setbacks, buffer 
zones, and street-level 
visual screening. 
 

Amount of visual 
screening, if any, is a 
significant question, 
which we recognize 
from public testimony. 
Significant policy call 
with legal input.  

KPB 21.29.045 

Applicants required to 
demonstrate compliance 
with state and federal 
law through written 

N/A 

New code section. 
 
Requires compliance 
with applicable 
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Code Section ORD 2022-36 Current Code Highlighted Changes Potential amendments 
Planning Director 

documentation from 
pertinent authorities: 
-Mining license (AK Dept 
of Revenue) 
-Mining permit (ADNR) 
-Permits and plans 
required by DEC  
-Permits from USACE, if 
applicable 
-Other applicable permits 
from other regulatory 
bodies authorized to 
regulate mining activities 
or earth materials 
extraction 
 
Must comply with other 
regulations such as air 
and water quality, and 
hazardous materials 
 
Violations subject to 
enforcement under 21.50  

state/federal 
agencies prior to 
approval of KPB 
permit. 
 
All activity must 
comply with 
state/federal 
regulations governing 
air/water quality and 
hazardous materials.  
 
Violations subject to 
enforcement under 
21.50. 

 
 
 
 
 
Explicitly add ADNR 
for temporary water 
withdrawals 
 

KPB 21.29.050 

NINE MANDATORY 
CONDITIONS 
 
1. Buffers: 32-foot 
buffer/may include 
natural vegetation for 
street-level visual and 
noise screening; 8-foot 
fence or berm with a 2:1 

Buffers: 50’ of 
undisturbed natural 
vegetation, or 6’ berm 
with at least 2:1 slope, or 
6’ fence. Material from 
slope may be removed 
if site plan provides 
removal timeframe and 
verification material will 

Allows flexibility to 
meet demands of a 
specific application 
vs. “one size fits all” of 
current code. 
 
Buffers: 
-Street-level noise and 
visual screening (as 

 
Berm height needs to 
be more flexible if 
screening 
requirements are to 
consider more 8’ 
above elevation at 
property boundaries. 
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Planning Director 

slope; 2:1 slope between 
buffer zone and floor on 
all inactive site walls. 
Material from slope may 
be removed if site plan 
provides removal 
timeframe and 
verification material will 
be replaced within 30 
days. 
 
2. Water source 
separation: No extraction 
below or within 4’ of 
seasonal high-water 
table unless new section 
21.29.057 conditions are 
met (Material Extraction 
within Water Table 
CLUP/see below); no off-
site dewatering; no 
extraction within 100 feet 
of private well. 
 
3. Roads: Operations 
impacting KPB roads 
must comply with 14.40 
and subject to remedies 
in 14.40.  
 
4. Dust control:  Water or 
calcium chloride on haul 

be replaced within 30 
days. Planning 
Commission may waive 
where topography or 
placement of natural 
barriers make screening 
not feasible or 
unnecessary 
 
Water source separation: 
No material extraction 
within 100 horizontal feet 
of any water source 
existing prior to permit 
issuance. Counter 
permits require four-foot 
vertical separation from 
seasonal high water 
table. CLUPs require 
two-foot vertical 
separation from 
seasonal high water 
table. No dewatering 
unless PC grants 
exemption.  
 
Roads: Operations 
impacting KPB roads 
must comply with KPB 
14.40.175 and subject to 
remedies in 14.40. 
 

opposed to generic 
“noise and visual 
screening/impacts 
-Decrease from 50’ 
vegetation to 32’ 
-Increase from 6’ to 8’ 
minimum 
-Decision-maker may 
waive if lot line is 
directly adjacent to 
another material site 
 
Water source 
separation: 
-Operations within 
water table governed 
by new section, 
21.29.057 (see below) 
and require Material 
Extraction within 
Water Table CLUP 
-On site water 
movement permitted 
if qualified 
independent civil 
engineer provides 
statement under seal 
that dewatering will 
not lower any known 
water systems and 
applicant posts bond 
for potential accrued 

 
Clarify that street level 
means elevation at 
property boundaries. 
 
 
 
 
 
 
 
 
“Note adjacent 
means adjoining in 
this instance, not 
separated by a ROW” 
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Planning Director 

roads within boundaries 
of material site 
 
5. Hours of operation: 6 
am-9m but decision-
maker may waive for 
specific seasonal project. 
Waiver valid for six 
consecutive months. 
 
6. Groundwater 
elevation: Requires 
groundwater 
monitoring/one well 4’ 
below proposed 
excavation per ten acres 
of excavated area. 
 
7. Setback: 250’ from 
LOZD/school/senior 
center/child care 
facility/etc. 
 
8. Boundaries: Must stake 
buffers, ROWs, easements 
at visible intervals by 
professional land 
surveyor. Stakes must be 
placed prior to permit 
issuance. 
 

Dust control: Water or 
calcium chloride on haul 
roads within boundaries 
of material site 
 
Hours of operation: Rock 
crushing equipment shall 
not be operated 
between 10 pm and 6 
am. 
 
Boundaries: Staked at 
sequentially visible 
intervals where 
boundaries are within 
300’ of excavation 
perimeter. Verification 
and staking by 
professional land 
surveyor. 
 
Processing: See below. 
 
 

damages in amount 
equivalent to replace 
each water well 
within 300-foot radius 
of site. Rebuttable 
presumption is each 
well is minimum of 
$10,000. 
 
Roads/Dust control: 
Essentially the same. 
 
Hours of operation:  
For all extraction 
activities, 6 am to 9 
pm but decision-
maker can waive or 
adjust for specific 
seasonal project for 
period of six 
consecutive months. 
 
Groundwater 
elevation: Requires 
groundwater 
monitoring. 
 
Setback: 250’ from 
LOZD/school/senior 
center/child care 
facility/etc. 
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Planning Director 

9. Processing: Must 
comply with conditions in 
new section 21.29.055 
(Earth Materials 
Processing CLUP/see 
below.) 
 
SIX DISCRETIONARY 
CONDITIONS 
 
1. Setbacks/Buffer Areas: 
Up to maximum of 100’ if 
PC finds based on 
substantial evidence that 
increase is necessary for 
public health, welfare, 
and safety; potential for 
rolling berms instead. 
 
2. Road maintenance 
and repair: Permittee 
may be required to 
maintain/repair 
damaged public roads; 
requires consultation with 
RSA Director.  
 
3. Ingress/egress: 
Decision-maker may 
require driveway 
authorization. 
 

Boundaries:  
Stakes must be 
placed prior to permit 
issuance rather than 
time of application. 
 
Processing: 
Requires compliance 
with new section 
21.29.055 and Earth 
Materials Processing 
CLUP. 
 
Adds discretionary 
conditions: 
-Additional setbacks 
or rolling berms 
-Maintenance and 
repair of damaged 
public roads 
-Driveway 
authorization 
-Dust suppression on 
public ROWs 
-Surface water 
protections as set 
forth in 
21.29.030(A)(8)(a) 
-Street-level screening 
as appropriate for 
surrounding area and 
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4. Dust suppression: On 
public ROWs when 
natural precipitation 
inadequate to suppress 
dust generated by 
material site traffic. 
 
5. Surface water 
protection: As specified in 
21.29.030(A)(8)(a). 
 
6. Street-level screening: 
Street-level visual 
screening, noise 
mitigation, & lighting 
restrictions as appropriate 
for the surrounding area 
and in accordance with 
21.29.040 standards set to 
protect against attractive 
nuisance issues. 
 

to protect against 
attractive nuisances 

KPB 21.29.055-
Earth materials 
processing 

In addition to mandatory 
conditions in 
21.29.050(A). 
 
A. Conditioning or 
processing equipment 
must be operated at 
least 300’ from parcel 
boundaries. PC may 
waive or reduce distance 

300’ setback for 
conditioning or 
processing equipment.  
 
PC may waive or reduce 
in consideration of and 
in accordance with 
existing uses of adjacent 
property at the time. 
 

New code section. 
 
PC may waive or 
reduce in 
consideration of and 
in accordance with 
existing uses of the 
“properties in the 
vicinity”. Present code 
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requirement in 
consideration of and in 
accordance with existing 
uses of properties in the 
vicinity. 
 
B. Hours of operation for 
processing equipment 
between 8am and 7pm 
or as PC determines. 
 
PC may also grant 
exceptions (not to 
exceed 120 days) for: 
-Emergencies 
-Good cause finding that 
increase serves public 
purpose and is not 
harmful to public health, 
safety, and general 
welfare 
 
Applicant may request 
waiver (not to exceed six 
consecutive months) for 
specific seasonal project. 
PC must also find waiver 
is not harmful to the 
public health, safety and 
general welfare.  

 is “adjacent 
property”.  
 
Processing equipment 
may only be 
operated between 
8am and 7pm, may 
be increased for 
emergencies, to serve 
a public purpose or 
for specific, seasonal 
project. 
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KPB 21.29.057-
Material 
extraction in 
water table 

In addition to mandatory 
conditions in 
21.29.050(A). 
 
Dewatering prohibited 
(21.29.050(A)(2)(b)). 
 
A. Applicant must meet 
the following 
requirements prior to 
applying: 
 
1. Installation of sufficient 
monitoring wells and test 
pits to provide qualified 
professional with 
adequate information to 
characterize the entire 
property that will be 
permitted for excavation.  
 
2. Under the supervision 
of a qualified 
professional, 
measurement of 
seasonal high-water 
table elevation, 
groundwater flow 
direction, hydraulic 
gradient and water table 
elevation.  
 

Excavation within 300’ 
horizontal feet of water 
source may be 
permitted based on: 
-No negative impact to 
quantity of an aquifer 
serving existing water 
sources; 
-Minimum of three water 
monitoring tubes or well 
casings to determine 
flow direction, flow rate, 
and water elevation; 
and 
-Quarterly 
measurements of 
groundwater elevation, 
flow direction, and flow 
rate for at least four 
quarters prior to 
application. Tubes or 
wells must be kept in 
place for duration of 
excavation in water 
table. 
-Operations shall not 
breach aquifer-
confining layer.  
No extraction activities 
within 100 linear feet 
from waterbodies.  
 

New code section. 
 
In addition to 
21.29.050 conditions, 
sets forth additional 
requirements and 
conditions primarily to 
protect water 
quantity. 
 
Qualified professional 
must be able to 
characterize entire 
property permitted for 
excavation through 
sufficient monitoring 
wells and test pits. 
 
Qualified professional 
must supervise 
measurement of 
seasonal high-water 
table elevation, 
groundwater flow 
direction, hydraulic 
gradient and water 
table elevation. 
Based upon available 
data, interpretations 
of data and 
knowledge of 
groundwater 
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Planning Director 

3. A qualified 
professional’s report 
determining the potential 
adverse effects to 
groundwater and surface 
water body elevation 
and quality, surrounding 
water users and adjacent 
properties. Determination 
based upon available 
data, interpretations of 
data and knowledge of 
groundwater processes. 
 
4. Report must be 
submitted with CLUP 
application. Subsection 
lists what must be 
included in the report.  
 
B. Must also include: 
 
1. Description of 
proposed extent and 
depth of material 
extraction beneath 
seasonal high-water 
table. 
 
2. Report 21.29.057(A)(4) 
report, monitoring plan 

Additional setback from 
lakes, rivers, 
anadromous streams 
and riparian wetlands 
may be required. 
 
-Permits may contain 
additional conditions 
addressing surface 
water diversion.  

processes, qualified 
professional will report 
potential detrimental 
adverse effects to 
groundwater and 
surface water body 
elevation and quality, 
surrounding water 
users and adjacent 
properties. Must be 
submitted with 
application and also 
include extent and 
depth of extraction 
beneath seasonal 
high-water table, spill 
prevention/control/ 
countermeasures 
plan. 
 
Conditions:  
-Implementation of 
monitoring and spill 
prevention/control/ 
countermeasures 
plan; 
-Monthly 
measurement of 
groundwater and 
retention of 
groundwater data for 
two years after 
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Planning Director 

and spill 
prevention/control/ 
countermeasures plan. 
 
C. Conditions  
1. Implement monitoring 
plan 
2. Implement spill 
prevention/control/ 
countermeasures plan 
 
3. Monthly measurement 
(during active extraction) 
of groundwater flow 
direction, hydraulic 
gradient and 
groundwater table 
elevation 
 
4. Retain water elevation 
monitoring data for two 
years after completion of 
reclamation activities 
 
5. Annual report including 
water table elevation 
monitoring data from 
qualified professional  
 
6. Operations must not 
breach or extract 
material from a confined 

completion of 
reclamation activities; 
-Annual report from 
qualified professional;  
-No breach or 
extraction from a 
confined aquifer or a 
confining layer 
beneath a perched 
aquifer; and  
-Setbacks from 
existing drinking water 
sources.  
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aquifer or a confining 
layer beneath a perched 
aquifer. Subsection sets 
forth what must be done 
if there is a breach. 
 
7. Setbacks: 
-500’ from nearest down-
gradient drinking water 
source 
-350’ from nearest cross-
gradient drinking water 
source 
-200’ from nearest up-
gradient drinking water 
source 
-Do not apply to drinking 
water sources 
constructed after permit 
issued 
 

KPB 21.29.060 
-Reclamation 
plan 

A. Reclamation with site 
plan required. 5 year 
reclamation plan must be 
submitted with permit 
renewal request.  
 
B. Applicant may re-
vegetate and reclaim all 
disturbed land upon 
exhausting the material 
site or time determined 

A. Reclamation Plan 
required. 
 
B. Applicant shall 
vegetate and reclaim all 
disturbed land upon 
exhausting the material 
site or time determined 
by plan to leave land in 
a stable condition.  

“May” rather than 
“shall” revegetate. 
 
Bonding required. 
 
Plan survives permit 
termination and must 
list total acreage to 
be reclaimed. 
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by plan to leave land in a 
stable condition. 2:1 
slope must be 
maintained. $750 per 
acre bond required 
unless state bond. 
Enforcement under KPB 
21.50. 
 
C.  Measures listed must 
be considered as part of 
every reclamation plan, 6 
reclamation measures 
including ponding and 
protection against public 
nuisance.  
 
D. Plan must list total 
acreage to be 
reclaimed. 
 
E. Close-out – 
reclamation survives 
permit expiration, 
termination or 
revocation.  

Reclamation must occur 
for area exceeding 5 
acres prior to 5 year 
renewal or as PC 
specifies.  
 
C. Measures listed must 
be considered as part of 
every reclamation plan, 
6 reclamation measures 
including ponding.  
 
D. Plan must list total 
acreage to be 
reclaimed each year, a 
list of equipment and a 
time schedule for 
reclamation measures.   

Protection against 
public nuisance.  

KPB 21.29.065 
-Effect of 
permit denial 

A. Applicant denied 
counter permit cannot 
reapply within same 
calendar year w/out new 
evidence or 
circumstances. 

N/A 

An applicant cannot 
immediately reapply 
for a permit after 
denial.   
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B.  Applicant denied 
CLUP permit cannot 
reapply within same 
calendar year w/out new 
evidence or 
circumstances. 
 
C. Applicant bears 
burden of proof. 

KPB 21.29.070 
-Permit 
renewal, 
modification 
and revocation 

A. Renewal by 
application every 5 years.  
 
B. Administrative 
approval if compliance 
with all conditions, no 
modification and no 
violation in prior 2 years.  
 
C.  Public hearing on 
renewal required when 
there is a modification, 
permit violation, or as 
determined by planning 
director. Permit in 
compliance with no 
violations must be 
approved for renewal 
but the commission can 
add additional 
conditions where 
appropriate.  

A. Must request permit 
extension every 5 years, 
30 days prior to 
expiration. 
 
B. If no modification to 
operations or conditions 
proposed, a permit 
extension certificate 
may be issued by 
planning director.  
 
C. Extension may be 
denied if: (1) not in 
compliance with 
reclamation 
requirements; (2)non- 
compliance with permit 
conditions; (3) permit 
violation in last 2 years 
and still in non-
compliance. 

Renewal application 
not request in writing.  
 
Possibility for public 
hearing on renewal 
and additional 
discretional conditions 
on renewal. 
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D. Modifications 
processed per KPB 
21.29.030 -.050  
 
E. Renewal fee is same as 
original permit fee. 
 
F. Failure to apply for 
renewal = permit 
expiration.  
 
G. Permits revoked per 
KPB 21.50. 
 
 

 
D. Modification 
processed per 
KPB 21.29.030-.050. 
 
E. No fee for permit 
extensions approved by 
planning director. The 
fee for a permit 
modification processed 
under KPB 21.29.070(D) 
requires original permit 
fee.  
 
F. Failure to apply for 
renewal = permit 
expiration.  
 
G. Permits revoked per 
KPB 21.50. 

KPB 21.29.080 
-Permit Close-
out 

Requires permittee to 
request close-out of 
permit and verification of 
reclamation compliance.  
 
Bonding released at 
close-out. 

Current code section is 
titled “Permit 
Termination” and 
provides for a 
termination document 
and verification of site 
reclamation. 

Terminology change 
from permit 
“termination” to 
“close-out”. 
Explicit that 
reclamation 
requirement survives 
permit expiration or 
revocation & that 
bonds are released 
upon close-out. 
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KPB 21.29.100  
-Recordation 

Provides for recordation 
of permits, etc. issued 
under KPB 21.29.  
Owner/operator 
responsible for cost. 

Similar recordation 
requirement. 

Owner/operator 
responsible for 
recording costs. 

 

KPB 21.29.110 
-Violations 

Violations governed by 
KPB 21.50. 

Same but also has 
subsection (B) which 
provides for bonding if 
owner/operator has 3 
violations within a 3-year 
period. 

Violations governed 
by KPB 21.50 remain 
unchanged. 
No subsection B 
related to bonding 
requirement if there 
are 3 violations in 3 
year period. 

 

KPB 21.29.115 
-Permit 
transfers 

Planning director 
approves or disapproves 
permit transfers. Permits 
do not run with the land. 

N/A New section of code.  

KPB 21.29.120 
-Prior-existing 
uses 

A. Determination – mirrors 
process under KPB 21.44 
(LOZD) for 
nonconforming-use 
determination 
 
B. Director provides 
notice of application and 
issues decision. Decision 
can be appealed to the 
Planning Commission. 
 
C. Establishes 365-day 
period for abandonment. 
 

A. Requires 
determination that use 
as a material site 
commenced or 
operated after May 21, 
1986 and prior to May 
21, 1996. Limited 
subdivision rights. PEU 
runs with land.  
 
B. Must have applied to 
be registered as a PEU 
prior to January 1, 2001. 
 

By 1/1/2026, PEUs 
required to come into 
compliance with:  
-Reclamation 
requirements; 
-Hours of operation; & 
-Buffer area. 
 
 
365 period of nonuse/ 
no operations = 
Abandonment 
 
 

Modify 365 days of no 
use to: 
5years=abandonment 
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D. Prohibits increasing, 
intensifying or expanding 
or moving the use.  
 
E. Establishes standards to 
guide decision-making 
process. 
 
F. Requires PEU 
compliance with KPB 
21.29 reclamation plan 
and hours of operation 
by January 1, 2026. 
 
G. Requires PEU 
compliance with code 
requirements for 
extraction within water 
table under KPB 
21.29.057, except the 
water source separation 
requirements do not 
apply.  
 

C. Abandonment if no 
operation as a material 
site between 5/21/1996 
and 5/21/2011. Owner 
may protest finding of 
abandonment and may 
appeal decision to the 
Planning Commission.  
 
 

F. ADD some flexibility 
to the acceptable 
reclamation plans for 
PEUs that can 
demonstrate hardship 
in achieving 
standards.  
 
i.e.: 
Topsoil requirements  
Sites that have not 
planned for this may 
have undue hardship. 
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Kenai Peninsula Borough 
Assembly 

MEMORANDUM 

TO: Members, Kenai Peninsula Borough Assembly 

FROM: Brent Johnson, Assembly President 
Lane Chesley, Assembly Member

DATE: 

RE: 

July 28, 2022 

Ordinance 2022-36,  Amending KPB Chapter 21.25 and KPB Chapter 
21.29 Regarding Conditional Land Use Permits and Material Site 
Permits, Updating Notice, Applicability, Permit Types, Application 
Requirements, Standards and Permits Conditions (Johnson, Chesley) 

In 2021, the Borough administration brought the issue of land use conflicts related 
to earth material extraction and processing sites back before the Assembly and 
requested Assembly consideration and action to address the regulatory process 
related to conditional land use permits issued under KPB Chapter 21.29, Material 
sites.    

After receiving public comment on Ordinance 2021-41, the Assembly ultimately 
tabled the ordinance and a related substitute ordinance. The Assembly formed 
a committee of the whole to review the permitting process with a fresh 
perspective.  

This ordinance will repeal and re-enact KPB Chapter 21.29. This ordinance shifts 
the conditional land use permit (CLUP) process for earth materials extraction and 
processing away from a “one size fits all” approach and instead establish a multi-
permit structure wherein activities related to materials processing and extraction 
within the water table require heightened protections for the public good but 
activities of lesser impact to surrounding properties do not require the same level 
of protections. This ordinance maintains important mandatory conditions found in 
current code that are necessary to protect the public health, safety, and general 
welfare of Borough residents. This ordinance also presents a permitting system that 
will provide for more flexibility to meet the needs of the particular application 
through discretionary conditions that may only apply when appropriate under 
the circumstances.   

Your consideration of the ordinance is appreciated.  
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Kenai Peninsula Borough 
Legal Department 
   

 

MEMORANDUM 
 
TO: Brent Johnson, Assembly President 
 Members, Kenai Peninsula Borough Assembly 
 Blair Martin, Planning Commission Chair 
 Members, Kenai Peninsula Borough Planning Commission 
 
FROM: Robert Ruffner, Planning Director 
 Sean Kelley, Borough Attorney 
 A. Walker Steinhage, Deputy Borough Attorney 
  
COPY: Charlie Pierce, Mayor 
 
DATE: August 30, 2022 
 
SUBJECT: Ordinance 2022-36: Sectional Analysis 
 
 
The following provides a sectional analysis for Ordinance 02022-36, An Ordinance 
Amending KPB Chapter 21.25 and KPB Chapter 21.29 Regarding Conditional Land Use 
Permits and Material Site Permits, Updating Notice, Applicability, Permit Types, 
Application Requirements, Standards and Permit Conditions (“Ordinance 02022-36”). 
 
The purpose of this Sectional Analysis is to provide an easy reference to compare present 
KPB code with Ordinance 02022-36. Ideally it will supplement and cement the 
presentation to the Committee of the Whole on August 23, 2022. For the quickest 
summation of the changes proposed in Ordinance 02022-06, simply refer to the final 
column, “Highlighted Changes”.  
 
Finally, many of the features in Ordinance 02022-36—especially dimensional or durational 
descriptions like the 365-day period for prior-existing use abandonment—are intended to 
act as “springboards” for Assembly legislative policy decisions. 
 

ORDINANCE 02022-36 SECTIONAL ANALYSIS 
 

Code Section O2022-36 
 

Current Code Highlighted Changes 

KPB 21.25.050 30-day staff review 
period of an application. 

21-day staff review 
period of an 
application. 

Increase from 21 to 30 
days.  

KPB 21.25.060 
- Notice 

Notice published on KPB 
website; public bulletin; 
mailed to all 
owners/leaseholders 
within ½ mile radius of 
proposed site. 

Requires notice 
published two times in 
newspaper, posted in 
the post office, copy of 
the notice sent by 
regular mail to all owners 

Expressly does not 
apply to counter 
permits. 
 
No longer requires 
newspaper 
publication but allows 
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and/or leaseholders 
within one-half mile.  

for publication on KPB 
website.  

KPB 21.29.005 
- Intent and 
Purpose 

Establishes an intent and 
purpose section for KPB 
Chapter 21.29 with focus 
on public health, safety 
and general welfare, and 
to promote compatible, 
orderly development.  

N/A New code section.  

KPB 21.29.010 
- Applicability  

A. Applies to all private 
and public lands, except 
as preempted by other 
law;  
 
B. Does not apply within 
the incorporated cities;  
 
C. Prohibits extraction 
within 300 feet of riparian 
wetlands and naturally-
occurring open water 
bodies;  
 
D. Operations must be 
conducted in 
accordance with current 
Alaska DEC Manual for 
extraction projects. 

N/A  New code section to 
clarify applicability of 
chapter and fact that 
it does apply to both 
public and private 
lands outside of the 
incorporated cities 
unless otherwise 
exempt. 

KPB 21.29.015 
-Material 
extraction 
exempt from 
obtaining a 
permit 

A. Exempts  
extraction disturbing less 
than one acre if: 
-Not in floodplain;  
-Does not enter water 
table; and  
-Does not cross property 
boundaries.  
 
No excavation 
within 32’ of lot line. 
 
B. Exempts  
dewatered bars 
within SBCFSA/Snow 
River. 
 

Currently 21.29.010  
 
A. Exempts  
extraction disturbing less 
than one acre if: 
-Not in floodplain;  
-Does not enter water 
table; and  
-Does not cross property 
boundaries.  
 
No excavation within 20 
feet of ROW or 10 feet of 
lot line. 
 
B. Exempts  
dewatered bars  
within SBCFSA/ 

New code section. 
 
No excavation within 
32’ of lot lines. 
 
PEUs exempt but must 
provide reclamation 
plan & comply with 
buffer zone 
requirements by 2026. 
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C. Exempts PEUs but by 
2026 must: 
-Provide reclamation 
plan 
-Comply with buffer 
zone requirements 
 

Snow River. 
 
C. PEUs exempt but 
floodplain permit 
required within mapped 
special flood hazard 
area. 

KPB 21.29.020-
Types of 
permits 
available 

Counter permit  
-1 to 10 acres 
-No processing  
-No water  
table extraction  
-Only 21.29.050  
conditions apply. 
 
Earth Materials Extraction 
CLUP 
-Activity disturbing more 
than 10 acres 
-No processing 
-No water  
table extraction 
-Only 21.29.050 
conditions apply 
 
Earth Materials 
Processing CLUP 
-Required for all on- 
site processing, 
screening, or crushing 
-21.29.050 and 21.29.055 
conditions apply 
 
Earth Materials Extraction 
within Water Table CLUP 
-Required for all earth 
materials extraction 
within water table 
-21.29.050 and  
21.29.057  
conditions apply 
 

Counter permit and 
generic CLUP only.  
 
CLUP application 
requires all mandatory 
conditions and covers all 
uses. 

Counter permit and 
three types of CLUPs. 
 
1 to 10 acres eligible 
for counter permit if 
no processing or 
water table 
extraction. 
 
Three different CLUP 
categories: earth 
materials extraction 
(more than ten 
acres), earth materials 
processing, and earth 
materials extraction 
within water table. 
 
Applicant may apply 
for one, two, or all 
three CLUP types. 
 
  
 

KPB 21.29.030-
Application 
procedure 

Very similar to current 
procedure. Requires site 
map from professional 
surveyor and site plan 

-Legal description 
-Life span 
-Buffer plan 
-Reclamation plan 

Breaks apart site map 
(professional surveyor) 
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from professional 
engineer 

-Excavation depth 
-Type of materials and 
equipment 
-Any voluntary permit 
conditions 
-Site plan 

from site plan 
(professional 
engineer) 
 
Application will be 
deemed incomplete 
without all items listed. 
(Not in current code.) 

KPB 21.29.040-
Standards for 
sand, gravel or 
material sites 

Planning Director 
(counter permits) or 
Planning Commission 
(CLUPs) must find: 
 
-Use is not inconsistent 
with applicable comp 
plan 
-Use will not be harmful to 
public’s health, safety 
and general welfare 
-Provides sufficient 
setbacks, buffer zones, 
and other safeguards 
-Reclamation plan 

-Protects against 
lowering of water 
sources serving other 
properties and damage 
to other properties 
-Minimizes off-site dust 
movement, noise 
disturbance, visual 
impacts & alternate 
post-mining land uses 

All new 
standards/”may issue” 
 
Focus on legitimate 
public purpose to 
protect against 
damage to public 
roads and adjacent 
properties as well as 
dust, noise and other 
impacts through 
setbacks, buffer 
zones, and street-level 
visual screening. 
 

KPB 21.29.045 Applicants required to 
demonstrate compliance 
with state and federal 
law through written 
documentation from 
pertinent authorities: 
-Mining license (AK Dep’t 
of Revenue) 
-Mining permit (ADNR) 
-Permits and plans 
required by DEC  
-Permits from USACE, if 
applicable 
-Other applicable permits 
from other regulatory 
bodies authorized to 
regulate mining activities 
or earth materials 
extraction 
 
Must comply with other 
regulations such as air 

N/A New code section. 
 
Requires compliance 
with applicable 
state/federal 
agencies prior to 
approval of KPB 
permit. 
 
All activity must 
comply with 
state/federal 
regulations governing 
air/water quality and 
hazardous materials.  
 
Violations subject to 
enforcement under 
21.50. 
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and water quality, and 
hazardous materials 
 
Violations subject to 
enforcement under 21.50  

KPB 21.29.050 NINE MANDATORY 
CONDITIONS 

 
1. Buffers: 32-foot 
buffer/may include 
natural vegetation for 
street-level visual and 
noise screening; 8-foot 
fence or berm with a 2:1 
slope; 2:1 slope between 
buffer zone and floor on 
all inactive site walls. 
Material from slope may 
be removed if site plan 
provides removal 
timeframe and 
verification material will 
be replaced within 30 
days. 
 
2. Water source 
separation: No extraction 
below or within 4’ of 
seasonal high-water 
table unless new section 
21.29.057 conditions are 
met (Material Extraction 
within Water Table 
CLUP/see below); no off-
site dewatering; no 
extraction within 100 feet 
of private well. 
 
3. Roads: Operations 
impacting KPB roads 
must comply with 14.40 
and subject to remedies 
in 14.40.  
 
4. Dust control:  Water or 
calcium chloride on haul 

Buffers: 50’ of 
undisturbed natural 
vegetation, or 6’ berm 
with at least 2:1 slope, or 
6’ fence. Material from 
slope may be removed 
if site plan provides 
removal timeframe and 
verification material will 
be replaced within 30 
days. Planning 
Commission may waive 
where topography or 
placement of natural 
barriers make screening 
not feasible or 
unnecessary 
 
Water source separation: 
No material extraction 
within 100 horizontal feet 
of any water source 
existing prior to permit 
issuance. Counter 
permits require four-foot 
vertical separation from 
seasonal high water 
table. CLUPs require 
two-foot vertical 
separation from 
seasonal high water 
table. No dewatering 
unless PC grants 
exemption.  
 
Roads: Operations 
impacting KPB roads 
must comply with KPB 
14.40.175 and subject to 
remedies in 14.40. 
 

Allows flexibility to 
meet demands of a 
specific application 
vs. “one size fits all” of 
current code. 
 
Buffers: 
-Street-level noise and 
visual screening (as 
opposed to generic 
“noise and visual 
screening/impacts” 
-Decrease from 50’ 
vegetation to 32’ 
-Increase from 6’ to 8’ 
minimum 
-Decision-maker may 
waive if lot line is 
directly adjacent to 
another material site 
 
Water source 
separation: 
-Operations within 
water table governed 
by new section, 
21.29.057 (see below) 
and require Material 
Extraction within 
Water Table CLUP 
-On site water 
movement permitted 
if qualified 
independent civil 
engineer provides 
statement under seal 
that dewatering will 
not lower any known 
water systems and 
applicant posts bond 
for potential accrued 

254



Ordinance 02022-36 Sectional Analysis 
August 25, 2022 
Page -6- 
__________________________________________________ 
 
 

roads within boundaries 
of material site 
 
5. Hours of operation: 6 
am-9m but decision-
maker may waive for 
specific seasonal project. 
Waiver valid for six 
consecutive months. 
 
6. Groundwater 
elevation: Requires 
groundwater 
monitoring/one well 4’ 
below proposed 
excavation per ten acres 
of excavated area. 
 
7. Setback: 250’ from 
LOZD/school/senior 
center/child care 
facility/etc. 
 
8. Boundaries: Must stake 
buffers, ROWs, easements 
at visible intervals by 
professional land 
surveyor. Stakes must be 
placed prior to permit 
issuance. 
 
9. Processing: Must 
comply with conditions in 
new section 21.29.055 
(Earth Materials 
Processing CLUP/see 
below.) 
 

SIX DISCRETIONARY 
CONDITIONS 

 
1. Setbacks/Buffer Areas: 
Up to maximum of 100’ if 
PC finds based on 
substantial evidence that 
increase is necessary for 

Dust control: Water or 
calcium chloride on haul 
roads within boundaries 
of material site 
 
Hours of operation: Rock 
crushing equipment shall 
not be operated 
between 10 pm and 6 
am. 
 
Groundwater elevation: 
See below.  
 
Setback: Not addressed. 
 
Boundaries: Staked at 
sequentially visible 
intervals where 
boundaries are within 
300’ of excavation 
perimeter. Verification 
and staking by 
professional land 
surveyor. 
 
Processing: See below. 
 
No provision for 
discretionary conditions. 

damages in amount 
equivalent to replace 
each water well 
within 300-foot radius 
of site. Rebuttable 
presumption is each 
well is minimum of 
$10,000. 
 
Roads/Dust control: 
Essentially the same. 
 
Hours of operation:  
For all extraction 
activities, 6 am to 9 
pm but decision-
maker can waive or 
adjust for specific 
seasonal project for 
period of six 
consecutive months. 
 
Groundwater 
elevation: Requires 
groundwater 
monitoring. 
 
Setback: 250’ from 
LOZD/school/senior 
center/child care 
facility/etc. 
 
Boundaries:  
Stakes must be 
placed prior to permit 
issuance rather than 
time of application. 
 
Processing: 
Requires compliance 
with new section 
21.29.055 and Earth 
Materials Processing 
CLUP. 
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public health, welfare, 
and safety; potential for 
rolling berms instead. 
 
2. Road maintenance 
and repair: Permittee 
may be required to 
maintain/repair 
damaged public roads; 
requires consultation with 
RSA Director.  
 
3. Ingress/egress: 
Decision-maker may 
require driveway 
authorization. 
 
4. Dust suppression: On 
public ROWs when 
natural precipitation 
inadequate to suppress 
dust generated by 
material site traffic. 
 
5. Surface water 
protection: As specified in 
21.29.030(A)(8)(a). 
 
6. Street-level screening: 
Street-level visual 
screening, noise 
mitigation, & lighting 
restrictions as appropriate 
for the surrounding area 
and in accordance with 
21.29.040 standards set to 
protect against attractive 
nuisance issues. 
 

Adds discretionary 
conditions: 
-Additional setbacks 
or rolling berms 
-Maintenance and 
repair of damaged 
public roads 
-Driveway 
authorization 
-Dust suppression on 
public ROWs 
-Surface water 
protections as set 
forth in 
21.29.030(A)(8)(a) 
-Street-level screening 
as appropriate for 
surrounding area and 
to protect against 
attractive nuisances 

KPB 21.29.055-
Earth materials 
processing 

In addition to mandatory 
conditions in 
21.29.050(A). 
 
A. Conditioning or 
processing equipment 
must be operated at 

300’ setback for 
conditioning or 
processing equipment.  
 
PC may waive or reduce 
in consideration of and 
in accordance with 

New code section. 
 
PC may waive or 
reduce in 
consideration of and 
in accordance with 
existing uses of the 
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least 300’ from parcel 
boundaries. PC may 
waive or reduce distance 
requirement in 
consideration of and in 
accordance with existing 
uses of properties in the 
vicinity. 
 
B. Hours of operation for 
processing equipment 
between 8am and 7pm 
or as PC determines. 
 
PC may also grant 
exceptions (not to 
exceed 120 days) for: 
-Emergencies 
-Good cause finding that 
increase serves public 
purpose and is not 
harmful to public health, 
safety, and general 
welfare 
 
Applicant may request 
waiver (not to exceed six 
consecutive months) for 
specific seasonal project. 
PC must also find waiver 
is not harmful to the 
public health, safety and 
general welfare.  

existing uses of adjacent 
property at the time. 
 
 

“properties in the 
vicinity”. Present code 
is “adjacent 
property”.  
 
Processing equipment 
may only be 
operated between 
8am and 7pm, may 
be increased for 
emergencies, to serve 
a public purpose or 
for specific, seasonal 
project. 

KPB 21.29.057-
Material 
extraction in 
water table 

In addition to mandatory 
conditions in 
21.29.050(A). 
 
Dewatering prohibited 
(21.29.050(A)(2)(b)). 
 
A. Applicant must meet 
the following 
requirements prior to 
applying: 
 

Excavation within 300’ 
horizontal feet of water 
source may be 
permitted based on: 
-No negative impact to 
quantity of an aquifer 
serving existing water 
sources; 
-Minimum of three water 
monitoring tubes or well 
casings to determine 
flow direction, flow rate, 

New code section. 
 
In addition to 
21.29.050 conditions, 
sets forth additional 
requirements and 
conditions primarily to 
protect water 
quantity. 
 
Qualified professional 
must be able to 
characterize entire 
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1. Installation of sufficient 
monitoring wells and test 
pits to provide qualified 
professional with 
adequate information to 
characterize the entire 
property that will be 
permitted for excavation.  
 
2. Under the supervision 
of a qualified 
professional, 
measurement of 
seasonal high-water 
table elevation, 
groundwater flow 
direction, hydraulic 
gradient and water table 
elevation.  
 
3. A qualified 
professional’s report 
determining the potential 
adverse effects to 
groundwater and surface 
water body elevation 
and quality, surrounding 
water users and adjacent 
properties. Determination 
based upon available 
data, interpretations of 
data and knowledge of 
groundwater processes. 
 
4. Report must be 
submitted with CLUP 
application. Subsection 
lists what must be 
included in the report.  
 
B. Must also include: 
 
1. Description of 
proposed extent and 
depth of material 
extraction beneath 

and water elevation; 
and 
-Quarterly 
measurements of 
groundwater elevation, 
flow direction, and flow 
rate for at least four 
quarters prior to 
application. Tubes or 
wells must be kept in 
place for duration of 
excavation in water 
table. 
-Operations shall not 
breach aquifer-
confining layer.  
No extraction activities 
within 100 linear feet 
from waterbodies.  
 
Additional setback from 
lakes, rivers, 
anadromous streams 
and riparian wetlands 
may be required. 
 
-Permits may contain 
additional conditions 
addressing surface 
water diversion.  

property permitted for 
excavation through 
sufficient monitoring 
wells and test pits. 
 
Qualified professional 
must supervise 
measurement of 
seasonal high-water 
table elevation, 
groundwater flow 
direction, hydraulic 
gradient and water 
table elevation. 
Based upon available 
data, interpretations 
of data and 
knowledge of 
groundwater 
processes, qualified 
professional will report 
potential detrimental 
adverse effects to 
groundwater and 
surface water body 
elevation and quality, 
surrounding water 
users and adjacent 
properties. Must be 
submitted with 
application and also 
include extent and 
depth of extraction 
beneath seasonal 
high-water table, spill 
prevention/control/ 
countermeasures 
plan. 
 
Conditions:  
-Implementation of 
monitoring and spill 
prevention/control/ 
countermeasures 
plan; 
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seasonal high-water 
table. 
 
2. Report 21.29.057(A)(4) 
report, monitoring plan 
and spill 
prevention/control/ 
countermeasures plan. 
 
C. Conditions  
 
1. Implement monitoring 
plan 
 
2. Implement spill 
prevention/control/ 
countermeasures plan 
 
3. Monthly measurement 
(during active extraction) 
of groundwater flow 
direction, hydraulic 
gradient and 
groundwater table 
elevation 
 
4. Retain water elevation 
monitoring data for two 
years after completion of 
reclamation activities 
 
5. Annual report including 
water table elevation 
monitoring data from 
qualified professional  
 
6. Operations must not 
breach or extract 
material from a confined 
aquifer or a confining 
layer beneath a perched 
aquifer. Subsection sets 
forth what must be done 
if there is a breach. 
 
7. Setbacks: 

-Monthly 
measurement of 
groundwater and 
retention of 
groundwater data for 
two years after 
completion of 
reclamation activities; 
-Annual report from 
qualified professional;  
-No breach or 
extraction from a 
confined aquifer or a 
confining layer 
beneath a perched 
aquifer; and  
-Setbacks from 
existing drinking water 
sources.  
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-500’ from nearest down-
gradient drinking water 
source 
-350’ from nearest cross-
gradient drinking water 
source 
-200’ from nearest up-
gradient drinking water 
source 
-Do not apply to drinking 
water sources 
constructed after permit 
issued 
 

KPB 21.29.060 
-Reclamation 
plan 

A. Reclamation with site 
plan required. 5-year 
reclamation plan must be 
submitted with permit 
renewal request.  
 
B. Applicant may re-
vegetate and reclaim all 
disturbed land upon 
exhausting the material 
site or time determined 
by plan to leave land in a 
stable condition. 2:1 
slope must be 
maintained. $750 per 
acre bond required 
unless state bond. 
Enforcement under KPB 
21.50. 
 
C.  Measures listed must 
be considered as part of 
every reclamation plan, 6 
reclamation measures 
including ponding and 
protection against public 
nuisance.  
 
D. Plan must list total 
acreage to be 
reclaimed. 
 

A. Reclamation Plan 
required. 
 
B. Applicant shall 
vegetate and reclaim all 
disturbed land upon 
exhausting the material 
site or time determined 
by plan to leave land in 
a stable condition.  
Reclamation must occur 
for area exceeding 5 
acres prior to 5 year 
renewal or as PC 
specifies.  
 
C. Measures listed must 
be considered as part of 
every reclamation plan, 
6 reclamation measures 
including ponding.  
 
D. Plan must list total 
acreage to be 
reclaimed each year, a 
list of equipment and a 
time schedule for 
reclamation measures.   

“May” rather than 
“shall” revegetate. 
 
Bonding required. 
 
Plan survives permit 
termination and must 
list total acreage to 
be reclaimed. 
 
Protection against 
public nuisance.  
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E. Close-out – 
reclamation survives 
permit expiration, 
termination or 
revocation.  

KPB 21.29.065 
-Effect of 
permit denial 

A. Applicant denied 
counter permit cannot 
reapply within same 
calendar year w/out new 
evidence or 
circumstances. 
 
B.  Applicant denied 
CLUP permit cannot 
reapply within same 
calendar year w/out new 
evidence or 
circumstances. 
 
C. Applicant bears 
burden of proof. 

N/A An applicant cannot 
immediately reapply 
for a permit after 
denial.   

KPB 21.29.070 
-Permit 
renewal, 
modification 
and revocation 

A. Renewal by 
application every 5 years.  
 
B. Administrative 
approval if compliance 
with all conditions, no 
modification and no 
violation in prior 2 years.  
 
C.  Public hearing on 
renewal required when 
there is a modification, 
permit violation, or as 
determined by planning 
director. Permit in 
compliance with no 
violations must be 
approved for renewal 
but the commission can 
add additional 
conditions where 
appropriate.  
 

A. Must request permit 
extension every 5 years, 
30 days prior to 
expiration. 
 
B. If no modification to 
operations or conditions 
proposed, a permit 
extension certificate 
may be issued by 
planning director.  
 
C. Extension may be 
denied if: (1) not in 
compliance with 
reclamation 
requirements; (2)non- 
compliance with permit 
conditions; (3) permit 
violation in last 2 years 
and still in non-
compliance. 
 
D. Modification 
processed per 

Renewal application, 
not request in writing.  
 
Possibility for public 
hearing on renewal 
and additional 
discretional conditions 
on renewal. 
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D. Modifications 
processed per KPB 
21.29.030 -.050  
 
E. Renewal fee is same as 
original permit fee. 
 
F. Failure to apply for 
renewal = permit 
expiration.  
 
G. Permits revoked per 
KPB 21.50. 
 
 

KPB 21.29.030-.050. 
 
E. No fee for permit 
extensions approved by 
planning director. The 
fee for a permit 
modification processed 
under KPB 21.29.070(D) 
requires original permit 
fee.  
 
F. Failure to apply for 
renewal = permit 
expiration.  
 
G. Permits revoked per 
KPB 21.50. 

KPB 21.29.080 
-Permit Close-
out 

Requires permittee to 
request close-out of 
permit and verification of 
reclamation compliance.  
 
Bonding released at 
close-out. 

Current code section is 
titled “Permit 
Termination” and 
provides for a 
termination document 
and verification of site 
reclamation. 

Terminology change 
from permit 
“termination” to 
“close-out”. 
Explicit that 
reclamation 
requirement survives 
permit expiration or 
revocation & that 
bonds are released 
upon close-out. 

KPB 21.29.100  
-Recordation 

Provides for recordation 
of permits, etc. issued 
under KPB 21.29.  
Owner/operator 
responsible for cost. 

Similar recordation 
requirement. 

Owner/operator 
responsible for 
recording costs. 

KPB 21.29.110 
-Violations 

Violations governed by 
KPB 21.50. 

Same but also has 
subsection (B) which 
provides for bonding if 
owner/operator has 3 
violations within a 3-year 
period. 

Violations governed 
by KPB 21.50 remain 
unchanged. 
No subsection B 
related to bonding 
requirement if there 
are 3 violations in 3 
year period. 

KPB 21.29.115 
-Permit 
transfers 

Planning director 
approves or disapproves 
permit transfers. Permits 
do not run with the land. 

N/A New section of code. 
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KPB 21.29.120 
-Prior-existing 
uses 

A. Determination – mirrors 
process under KPB 21.44 
(LOZD) for 
nonconforming-use 
determination 
 
B. Director provides 
notice of application and 
issues decision. Decision 
can be appealed to the 
Planning Commission. 
 
C. Establishes 365-day 
period for abandonment. 
 
D. Prohibits increasing, 
intensifying, expanding or 
moving the use.  
 
E. Establishes standards to 
guide decision-making 
process. 
 
F. Requires PEU 
compliance with KPB 
21.29 reclamation plan 
and hours of operation 
by January 1, 2026. 
 
G. Requires PEU 
compliance with code 
requirements for 
extraction within water 
table under KPB 
21.29.057, except the 
water source separation 
requirements do not 
apply.  
 

A. Requires 
determination that use 
as a material site 
commenced or 
operated after May 21, 
1986 and prior to May 
21, 1996. Limited 
subdivision rights. PEU 
runs with land.  
 
B. Must have applied to 
be registered as a PEU 
prior to January 1, 2001. 
 
C. Abandonment if no 
operation as a material 
site between 5/21/1996 
and 5/21/2011. Owner 
may protest finding of 
abandonment and may 
appeal decision to the 
Planning Commission.  
 
 

By 1/1/2026, PEUs 
required to come into 
compliance with:  
-Reclamation 
requirements; 
-Hours of operation; & 
-Buffer area. 
 
 
365 period of nonuse/ 
no operations = 
Abandonment 
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Material site permitting 

process overview

1
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Section 1

KPB 21.25.050

• Increased review time of  application for permit from 21 days to 30 days. 

2
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Section 2

KPB 21.25.060

• New notice section applicable to CLUPs

• Tracks Title 20 notice and maintains ½ mile notice radius.

• Provides for notice via borough website 

3
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Section 3 

New Chapter KPB 21.29, Material Site Permits

• Establishes a multi-permit stratification system intended to increase decision-making 
flexibility while protecting against uses with highest impacts on public health, safety, and 
general welfare. 

• Four permit types

• Counter Permit (CP): anything from over 1 acre to 10 acres, no processing, no extraction in water table.

• 3 Conditional Land Use Permit (CLUP) types:

• Earth Materials Extraction CLUP: extraction activity disturbs more than 10 acres, no processing, no extraction 
in water table.

• Earth Materials Processing CLUP: required for all on-site processing, screening, or crushing.

• Earth Materials Extraction within Water Table CLUP: provides for heightened protections for uses within 
water table. 

4
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KPB Chapter 21.29 

(as proposed in O2022-36)

• KPB 21.29.005 – Intent and Purpose

• KPB 21.29.010 – Applicability

• KPB 21.29.015 – Material extraction exempt  

• KPB 21.29.020 – Types of  permits available 

• KPB 21.29.030 – Application procedure

• KPB 21.29.040 – Standards for sand, gravel or material sites

• KPB 21.29.045 – Required compliance with State/Federal laws

• KPB 21.29.050 – Permit conditions applicable to all permits

• KPB 21.29.055 – Earth materials processing

• KPB 21.29.057 – Material extraction in water table

• KPB 21.29.060 – Reclamation plan

• KPB 21.29.065 – Effect of  permit denial

• KPB 21.29.070 – Permit renewal, modification, revocation

• KPB 21.29.080 – Permit close-out

• KPB 21.29.100 – Recordation

• KPB 21.29.110 – Violations

• KPB 21.29.115 – Permit transfers

• KPB 21.29.120 – Prior existing uses

• KPB 21.29.130 – Definitions

5
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Section 3

KPB 21.29.005 – Intent and Purpose

• Sets forth intent and purpose for chapter in borough code regulating material 

sites.

• General purpose: 

• Promotes the public health, safety, and general welfare of  KPB residents and visitors. 

• Promotes compatible, orderly development. 

6
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Section 3

KPB 21.29.010 – Applicability

• Chapter applies to all private and public lands in the borough, unless 
otherwise exempt by law.

• Does not apply within the incorporated cities. 

• Zoning powers have been delegated by the borough to all incorporated cities within the 
borough

• Prohibits earth materials extraction within 300 feet of  riparian wetlands or 
naturally-occurring open water bodies. 

• References State of  Alaska, DEC Best Management Practices.

7
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Section 3

KPB 21.29.015 – Material extraction exempt  

• Exempts extraction disturbing less than one acre under circumstances set out

• Exempts dewatered bars within SBCFSA

• PEUs exempt BUT

• Requires that by 2026, a legally established PEU:

• 1. Provide a reclamation plan per KPB 21.29.060

• 2. come into compliance with buffer zone requirements under KPB 21.29.050(A)(1) 

• Note: KPB 21.29.120 also requires PEUs to come into compliance with hours of  operation 
requirements – this Section could be amended to include that as well. 

8
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Section 3

KPB 21.29.020 – Types of  permits available. 

• Current code: counter permit and CLUP. CLUP application requires all mandatory conditions and covers all 
uses. 

• Proposed KPB 21.29.020 = 4 permit types

• Counter Permit (CP): anything from over 1 acre to 10 acres, no processing, no extraction in water table. Only the conditions 
set forth in KPB 21.29.050 apply. 

• 3 Conditional Land Use Permit (CLUP) types:

• Earth Materials Extraction CLUP: extraction activity disturbs more than 10 acres, no processing, no extraction in water table, 
only the conditions set forth in KPB 21.29.050 apply. 

• Earth Materials Processing CLUP: required for all on-site processing, screening, or crushing. Conditions set forth in KPB
21.29.050 + conditions set forth in KPB 21.29.055 apply.

• Earth Materials Extraction within Water Table CLUP: Required for any earth materials extraction within water table. Conditions 
set forth in KPB 21.29.050 + conditions set forth in KPB 21.29.057 apply.

• A CLUP applicant may request 1, 2 or all three CLUP types at the time of  application. 

9
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Section 3

KPB 21.29.030 – Application procedure

• Very similar to current code application procedure 

• Breaks apart a site map (professional surveyor) from site plan (professional 

engineer)

10
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Section 3 

KPB 21.29.040 – Standards for sand, gravel or 

material sites

• All new standards.

• Regulations serve legitimate public purpose to protect against damage of  public 
roads, physical damage to adjacent properties, dust, noise and other impacts through 
setbacks, buffer zones, and street-level visual screening. 

• In granting a permit the Planning Director or Planning Commission must find:

• Use is not inconsistent with applicable comp plan.

• Use will not be harmful to public’s health, safety, and general welfare.

• Sufficient setbacks, buffer zones, and other safeguards are provided.

• Use provides for a reclamation plan.

11
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Section 3

KPB 21.29.045 – Required compliance with State and 

Federal laws

• Requires evidence of  compliance with applicable state/federal agency prior 

to approval of  KPB permit. 

• Requires all activity conducted in manner that complies with state/federal 

protections including but not limited to air quality, water quality, hazardous 

materials.

12
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Section 3

KPB 21.29.050 – Permit conditions applicable to all 

permits

• In lieu of  current exhaustive conditions in borough code that apply as a “one 

size fits all” this section establishes 9 mandatory conditions and provides 6

potentially applicable discretionary conditions. 

• Allows for flexibility to meet the demands of  a specific application.

• Is a move away from the “one size fits all” system.

13
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Section 3

KPB 21.29.050 – Permit conditions

…Continued
• 9 mandatory conditions: 

1. Buffer Zone: 32 feet, 8 foot berm or fence, 2:1 slope, buffer zone can only be waived when site is next to adjacent pit.

2. Water source separation: extraction within water table is prohibited unless requirements of  KPB 21.29.057 are met; dewatering off  
site is prohibited; material extraction within 100 feet of  any private well is prohibited. 

3. Roads: Operations that impact KPB roads must be in accordance with KPB Chapter 14.40. 

4. Dust control: Dust suppression required within material site haul roads. 

5. Hours of  operation: Applicable to all operations, 6am to 9pm, but can be adjusted by decision-maker and/or waived for seasonal 
project. 

6. Groundwater elevation: Requires monitoring of  groundwater. 

7. Setback: 250 ft from LOZD, school, senior center, child care facility, etc. 

8. Permit boundaries: Must stake buffers, ROWs. 

9. Processing: Requires compliance with KPB 21.29.050 conditions and KPB 21.29.055. 

14
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Section 3

KPB 21.29.050 – Permit conditions

…Continued
• 6 discretionary conditions: 

1. Setbacks/Buffer Areas: Up to a maximum of  100 feet based on circumstances, potential for “rolling 
berms”.

2. Road maintenance and repair: Permittee may be required to maintain/repair damaged roads. 

3. Ingress/Egress: As determined by decision-makers, driveway authorization required. 

4. Dust Suppression: May be required on public ROWs. 

5. Surface water protection: Use of  surface water protection measures specified in KPB
21.29.030(A)(8)(a).

6. Street-level screening: Street-level visual screening, noise mitigation, and lighting restrictions as 
appropriate for the surrounding area and in accordance with the standards set forth in KPB 
21.29.040 to protect against attractive nuisance issues. 

15
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Section 3

KPB 21.29.055 – Earth materials processing

• In addition to KPB 21.29.050 conditions, this new Section sets forth 2 

additional conditions:

1. Setback – must process 300 feet from parcel boundaries, or lesser distance as 

appropriate.

2. Hours of  operation: 8am to 7pm, or as determined by the PC. 

- Provides for exceptions for emergency or good-cause findings. 

- Seasonal, project-based waiver available.

16
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Section 3

KPB 21.29.057 – Material extraction in water 

table
• In addition to KPB 21.29.050 conditions sets forth additional requirements & 

conditions aimed primarily at protecting water quantity:

- 21.29.057(A): establishes 6 additional application requirements when applicant requests to 
extract within the water table. 

- Requires groundwater study and report from a professional to characterize and monitor the 
condition of  groundwater at the permitted site. Elevations of  groundwater will be tied to real-
world elevation datum. Focuses on water quantity concern over water quality concerns 

- 21.29.057(C): establishes 7 additional conditions applicable when applicant requests to 
extract within the water table. 

- Setback: up to 500 feet setback required related to proximity to drinking water source.

17
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Section 3

KPB 21.29.060 – Reclamation plan

• Similar to current code. Requires reclamation plan. Must be submitted with 

renewal application as well. 

• Requires reclamation of  site to leave land in stable condition with 2:1 slopes 

and presumably revegetation. 

• Requires $750 per acre bond.

• Reclamation plan and bond survives close-out, expiration, termination or 

revocation of  permit. 

18
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Section 3

KPB 21.29.065 - .115

• KPB 21.29.065 – Effect of  permit denial: no reapplication within 1 year without new 
evidence.

• KPB 21.29.070 – Permit renewal, modification, revocation: renewal required every 5 years, 
administrative if  no changes, violations or complaints; public hearing otherwise. 

• KPB 21.29.080 – Permit close-out: adds formal close-out process. 

• KPB 21.29.100 – Recordation

• KPB 21.29.110 – Violations

• KPB 21.29.115 – Permit transfers: permits do not run with land, transfers must be 
approved.

19
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Section 3 

KPB 21.29.120 – Prior existing uses

• Recognizes “grandfather” rights, also known as non-conforming uses or prior 
existing uses (PEU). 

• Must apply for PEU status. Determination by Planning Director appealable to 
Planning Commission (similar to LOZD nonconforming use process).

• Abandonment after 365 days of  non-use; expansion prohibited.

• MAJOR CHANGE - BY JANUARY 1, 2026 – PEU must: 

• Comply with KPB 21.29.060 (reclamation plan)

• Comply with KPB 21.29.057 (extraction within water table)

• Comply with applicable hours of  operation requirements

20
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Issues that O2022-36 addresses

to move the conversation forward

• One Size Fits All = rigid, not flexible to meet needs of  application

• Exhaustive list of  mandatory conditions, no discretionary conditions, no room for 
adjustment

• Clarifies standards, and private vs. public viewshed concerns

• Provides for heightened requirements, conditions and protective measures for uses 
that could have highest detrimental impact on public health, safety, and general 
welfare. 

• Address PEU issues, provides for formal process to establish use and status; 
requires eventual compliance with reclamation plan, hours of  operation, and 
extraction within water table. 

21
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21.29.010. Applicability.  

D. All operations must be conducted in accordance with the current publication of the State of Alaska, Alaska DEC 
User’s Manual Best Management Practices for Gravel/Rock Aggregate Extraction Projects. In the event a provision 
of this chapter conflicts with the State of Alaska’s manual, this chapter controls.  
 

21.29.020. Types of permits available. 

B. Conditional land use permit. A conditional land use permit (CLUP) is required for the following types of 
earth material extraction or uses:  

 
3. Earth Materials Extraction Within Water Table CLUP. An Earth Materials Extraction within 
Water Table CLUP is required for material extraction and operations of any size within four feet of 
the seasonal high-water table. The conditions set forth in KPB 21.29.050 plus the requirements and 
conditions set forth in KPB 21.29.057 for material extraction within four feet of the seasonal high-
water table are applicable to this type of CLUP.  
 
May want to define “water table” and how this level fluctuates. May also want to differentiate it from a 
“potentiometric water level”, or the water level expressed by a “confined aquifer”.  

 
21.29.030. Application procedure. 
 

A. In order to obtain a counter permit or CLUP under this chapter, an applicant must first complete and 
submit to the borough planning department a permit application, along with the fee listed in the most current 
Kenai Peninsula Borough Schedule of Rates, Charges and Fees. The planning director may determine that 
certain contiguous parcels are eligible for a single permit. The application must include the following items, 
without which the application will be deemed incomplete: 

 
8. A site plan, prepared by a qualified independent civil engineer licensed and active in the State of 
Alaska to include the following:  

 
21.29.045. Required compliance with State and Federal laws 

A. All applicants for permits for earth materials extraction are required to demonstrate compliance with state 
and federal law. Prior to final approval of the permit, the applicant or agent must provide written 
documentation from the permitting agency of compliance with the following: 

4. Notice of intent for construction general permit or multi-sector general permit and storm water 
pollution prevention plan, and other associated permits or plans required by the Department of 
Environmental Conservation (DEC) pursuant to the Alaska Pollutant Discharge Elimination System 
(APDES) requirements;  

 
B. In addition to the requirements in subsection (A) of this section, all activity must be conducted in 
compliance with state or federal regulations governing the items listed below. Written documentation of 
compliance with these regulations is not required. Complaints received by the borough of violations of 
requirements within this section will be forwarded to the appropriate agency for enforcement, this includes 
but is not limited to:  
 

2. Water quality. EPA or ADEC regulations controlling spills, spill reporting, storage and disposal of 
oil, anti-freeze and hydrocarbons. 
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C. Failure to comply with any of the requirements in subsections (A) and (B) of this section is a violation of 
the permit, and is subject to enforcement pursuant to KPB Chapter 21.50. 

 
21.29.050. Permit conditions applicable to all permits. 
 

A. The planning commission or planning director, as applicable, must impose the following mandatory 
conditions prior to approval of a permit under this chapter:  

 
2. Water source separation.  
 

a. Material extraction below or within four feet of the seasonal high-water table is prohibited unless 
the applicant is issued a CLUP Material Extraction Within Water Table Permit and the 
requirements and conditions set forth in KPB 21.29.057 are satisfied;  
 

b. Dewatering either by pumping, ditching or some other form of draining that removes water from 
the site or causes water to leave the site is prohibited;  
 

c. All permits shall be issued with a condition which prohibits any material extraction within 100 
linear feet of any private well or water source existing prior to original permit issuance; and  
 
Does this include PWS sources?? 
 

d. On site movement of water may be permitted pursuant to KPB 21.29.057 and if: (i) the operator 
provides a statement under seal and supporting data from a qualified independent civil engineer 
licensed and active in the State of Alaska that the dewatering will not lower any known water 
systems; and (ii) the applicant posts a bond for liability for potential accrued damages in an 
amount equivalent to the cost to replace each water wells within a 300-foot radius of the site. The 
rebuttable presumption is that the cost per well is a minimum of $10,000.  
 
Re “…any known water systems…” - Does this include PWS sources?? If so, clarify. 

 
6. Groundwater elevation. All material sites must maintain one monitoring well four feet below the 
proposed excavation per ten acres of excavated area.  
 
Should this be clarified to mean one monitoring well in the same aquifer? 
 
7. Setback. Material site excavation areas must be 250 feet from the property boundaries of any local 
option zoning district, existing public school ground, private school ground, college campus, childcare 
facility, multi-purpose senior center, assisted living home, and licensed health care facility. If 
overlapping, the buffer areas of the excavation must be in addition to the 250-foot setback.  

 
B. Discretionary Conditions. The planning commission or planning director, as applicable, may set 

conditions of approval for issuance of a counter permit or CLUP, as appropriate for the area in which the 
development is sited, for the following:  
 
1. Setbacks/Buffer Area.  
 

a. The mandatory buffer area condition in subsection (A) above may be increased, up to a 
maximum of 100 feet between the area of excavation and the parcel boundaries, if the planning 
commission finds based on substantial evidence presented that increasing the buffer area is 
necessary for the public health, welfare and safety of the surrounding community;  
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5. Surface water protection. Use of surface water protection measures as specified in KPB 
21.29.030(A)(8)(a).  
 

21.29.057. Material extraction below or within four feet of the seasonal high-water table.  
In accordance with KPB 21.29.020(B)(3), a CLUP is required for material extraction of material below or within 
four feet of the seasonal high water table. Prior to a permit being issued the planning commission must impose the 
mandatory conditions set forth in KPB 21.29.050(A) and discretionary conditions as deemed appropriate. In 
accordance with KPB 21.29.050(A)(2)(b) dewatering is prohibited. The following additional application 
requirements and permit conditions specific to a Material Extraction within the Water Table CLUP apply:  
 

A. Prior to application for a water table extraction permit, the following requirements must be met:  
 

1. Installation of a sufficient number of monitoring wells and test pits, as recommended by a 
qualified professional, to adequately determine groundwater flow direction, hydraulic gradient, 
water table and seasonal high-water table elevation Monitoring well and test pit locations must 
provide the qualified professional with adequate information to characterize the entire property 
that will be permitted for material extraction. Well casing elevations must be surveyed to a 
vertical accuracy of 0.01 feet by a registered land surveyor and tied to NAVD 1988.  
 
Seems to conflict with 21.29.050(A)(6) that says “…one monitoring well…per ten acres…”. Perhaps 
add “at least” to 21.29.050(A)(6) and reference this section for more details. 

 
2. Determination of seasonal high-water table elevation, groundwater flow direction, hydraulic 
gradient, and water table elevation for the site must be measured under the supervision of a qualified 
professional.  

 
3. A written report must be completed by a qualified professional that makes a determination about 
the potential adverse effects to groundwater and surface water body elevation, groundwater and 
surface water quality, surrounding water users and adjacent properties. The determination must be 
based on available data, interpretations of the data and knowledge of groundwater processes.  

 
4. The report must be submitted with the CLUP application and must: 

 
a. Identify existing public water system sources (i.e., wells, springs, surface water intakes), 

as identified by the state, that are located within one-half mile of the boundary of the 
property on which the activity will take place;  
 

• Recommend changing to “Identify where the property boundary on which the 
activity will take place intersects a public water system (PWS) Drinking Water 
Protection Area, as identified by the state.” 

• See interactive public web map, titled “Alaska DEC Drinking Water Protection 
Areas”, at 
https://www.arcgis.com/home/item.html?id=13ed2116e4094f9994775af9a62a1e8
5.  

• The link could be part of a supplemental fact sheet? 
 
b. Identify actual or presumed private drinking water wells located within one-half mile of 
the boundary of the property on which the activity will take place and include a copy of the 
available well logs;  
 
c. Identify existing regulated potential sources of contamination within at least one-half mile 
of the boundary of the property on which the activity will take place;  
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d. Contain maps at appropriate scales presenting the results of the well search, the setbacks 
required by subsection (C)(7) of this section, and illustrating wetlands and water bodies; at 
least one map must show identified potential sources of contamination;  
 
e. Include the water table elevation monitoring data, monitoring well logs and records of any 
test pits, and a discussion of the seasonal high-water table determination; and  
 
f. Evaluate subsurface hydrologic conditions and identify potential adverse effects that may 
occur as a result of material extraction. The evaluation of the hydrologic conditions must 
include identifying confining layers.  

 
B. In addition to the application requirements for a CLUP for earth materials extraction, the application for a 
water table extraction permit must include:  

 
1. A description of the proposed extent and depth of material extraction beneath the seasonal high-
water table.  

 
2. A written report that meets the requirements of subsection (A)(4) of this section, a monitoring 
plan, and a spill prevention, control, and countermeasures plan as required by this section.  

 
C. Conditions. In addition to the requirements of KPB 21.29.050, operating conditions for extraction within 
or below four feet of the seasonal high-water table are as follows:  

 
1. Implement a monitoring plan that meets the requirements of this chapter. If existing wells will 
provide sufficient data, no additional wells are required.  

 
2. Implement the spill prevention, control and countermeasures plan in accordance with 
Environmental Protection Agency’s requirements for above ground storage tank operations 
regardless of the quantity of petroleum products on site. 

 
3. Groundwater flow direction, hydraulic gradient, and groundwater table elevation for the subject 
parcel must be measured at least monthly during active extraction. Monitoring wells must be 
maintained or replaced with equivalent monitoring wells.  

 
4. Water elevation monitoring data must be retained for two years following completion of 
reclamation activities and must be provided to the planning director upon request.  

 
5. A qualified professional must annually submit a report to the department that includes water table 
elevation monitoring data.  

 
6. Operations must not breach or extract material from a confined aquifer or a confining layer 
beneath a perched aquifer.  
 
Define “confined aquifer”, “confining layer”, and “perched aquifer”. 

 
a. If evidence suggests a confined aquifer or confining layer has been breached, or if 
groundwater or surface water elevation changes rapidly or beyond natural variation, the 
director must be notified within 24 hours.  

 
i. A hydrologic assessment, conducted by a qualified professional, to determine the 
affected area and the nature and degree of effects and a description of potential repair 
or mitigation options must be submitted to the director within 14 calendar days of 
notification; and  
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ii. Repair or mitigation sufficient to address identified effects must be initiated as 
soon as practical, not to exceed 45 calendar days from the date the assessment is 
received by the director.  

 
7. Operations must maintain the following setbacks:  

 
a. 500 feet from the nearest down-gradient drinking water source;  

 
b. 350 feet from the nearest cross-gradient drinking water source;  

 
c. 200 feet from the nearest up-gradient drinking water source; and  

 
d. Minimum separation distances do not apply to drinking water sources constructed after a 

permit to extract material below the water table has been issued. 
 
21.29.060. – Reclamation plan. 
 

E. Close-out. Reclamation plans and requirements survive expiration, termination, or revocation of a permit 
granted under this chapter. In order to close-out a permit, the planning director must be provided adequate 
proof that reclamation has been conducted in accordance with the reclamation plan. If a permit expires, 
terminates, or is revoked prior to permit close-out, the remedies under KPB 21.50 apply and the planning 
director may hold applicable fines and remedies in abeyance upon a finding that reclamation is actively 
ongoing. 
 
Is this a good place to include requirements for decommissioning any monitoring wells? See Section 9.2.12 Well 
Decommissioning of the DEC Gravel Extraction BMP Manual, 
https://dec.alaska.gov/water/wastewater/stormwater/gravel/.  
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TAKINGS OVERVIEW
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FEDERAL
CONSTITUTION’S

FIFTH AMENDMENT

• Gov’t cannot take “private property…for 
public use, without just compensation.”

• Gov’t’s power to take property (or lesser 
interests in property) = “eminent domain”

• Exercise of eminent domain also called 
“condemnation”

• “Just compensation” has been interpreted 
to mean FMV for property taken

• Fundamental principle: Avoid 
unfairly burdening some 
individuals with expense of 
accomplishing public purposes

“Takings Clause” or 
“Just Compensation 

Clause”
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ALASKA CONSTITUTION’S
ARTICLE 1, SECTION 18

• “Private property shall not be taken or damaged for public use 
without just compensation.”
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BACKGROUND PRINCIPLES
(CONT’D)

• A taking can only occur where a private property interest exists.

• People own property subject to government’s reserved power to 
reasonably regulate

• Nonetheless, a regulation of property still can go too far and 
become an indirect taking

• Excessive government regulation of property can amount to compensable 
taking (i.e. “Regulatory taking” / “inverse condemnation”)
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TAKINGS 
DOES A REGULATION AMOUNT TO AN
ACT OF EMINENT DOMAIN REQUIRING

COMPENSATION?
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Significant “Takings” Cases
• Pennsylvania v. Mahon (1922): Excessive gov’t regulation could amount to a compensable taking.

• Penn Central Transportation v. New York City (1978): Delineated factors determining when gov’t regulation evolve 
into a taking: (1) the regulations economic impact on the property, (2) the extent to which the regulation has interfered with 
distinct investment-backed expectations and (3) the character of the government’s action. (“Government hardly could go on if to 
some extent values incident to property could not be diminished without paying for every such change in the general law.” … 
“where State “reasonably conclude[s] that ‘the health, safety, morals, or general welfare’ would be promoted by prohibiting 
particular contemplated uses of land,” compensation need not accompany prohibition.”)

• Nollan v. California Coastal Commission (1987): an excessive exaction amounts to taking if there is no nexus between 
the condition and the purpose of the restriction/exaction. (“Our cases have not elaborated on the standards for determining 
what constitutes a ‘legitimate state interest[,]’ [but] [t]hey have made clear ... that a broad range of governmental purposes and 
regulations satisfy these requirements”)

• Lucas v. South Carolina Coastal Council (1992): Total deprivation of productive or economically beneficial use of land 
requires compensation. (“regulations that leave the owner of land without economically beneficial or productive options for its 
use—typically, as here, by requiring land to be left substantially in its natural state—carry with them a heightened risk that 
private property is being pressed into some form of public service under the guise of mitigating serious public harm”)

• Dolan v. City of Tigard (1994): excessive exaction (green space dedication and pedestrian plan required for permit 
approval) gov’t may not condition a permit on certain requirements unless those requirements have a “rough proportionality” to 
the proposed development’s impacts.
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Types of “Takings”

• A Plaintiff seeking to challenge 
a government regulation as an 
uncompensated taking of 
private property must allege 
one of the following:  

• 1) A “Physical” taking

• 2) A “Lucas-type” total 
regulatory taking

• 3) A “Penn Central taking” 

• 4) A land-use exaction 
violating Nollan and Dolan 
“per se physical taking”
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EXCESSIVE REGULATION = 
COMPENSATORY TAKING

• Regulation requires property 
owner to submit to physical 
invasion of land/permanent 
physical occupation of 
real/personal property

• Right to exclude others is 
fundamental to private property 
ownership

• (Case is Loretto)

• Regulation deprives property 
owner of all economically 
beneficial/productive use of 
the land

• Even if it is, still may be justified 
by background principles of 
property law/nuisance law

• (Case is Lucas)
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NOLLAN & DOLAN’S UNIQUE
CIRCUMSTANCES: EXACTIONS

• “Exaction” = conditioning approval of development on dedication of 
property to public use, and they also can include conditioning 
development approval, e.g., permit subdivision plat, etc., upon developer 
making some financial commitment, such as requiring construction of 
public street, this is known as a “monetary exaction”. 

• The term “exaction” encompasses both requirements that land be 
dedicated for street rights-of-way, parks, or utility easements and 
requirements that developers pay “impact” or “facility” fees reflecting 
their respective prorated shares of the cost of providing new roads, utility 
systems, parks, and similar facilities serving the entire area.
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Nollan

• Gov’t conditioned development request on condition the owner give 
the gov’t unrelated property interest

• U.S. Supreme Court:
• Exaction is unconstitutional if it doesn’t somehow mitigate public harms that 

would justify outright denial of permission

• Dolan calls this the “nexus” requirement
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Dolan

• Exaction required property owner to dedicate land to the public for a bike and 
pedestrian path in order to obtain permission to expand owner’s store

• Explained Nollan as an application of “unconstitutional conditions doctrine”: 
• Gov’t can’t require property owner to surrender constitutional right in exchange for 

discretionary public benefit

• U.S. Supreme Court said an exaction must: 
1. Mitigate harms of the proposed development (the “nexus” requirement from Nollan); 

and

2. Condition must also be roughly proportional to public harms threatened by proposed 
development. 
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OTHERWISE, 
THERE’S NO

DEFINITE LINE.
• Requires complex consideration of 

various factors

• “Ad hoc” / case-by-case 
determination

• But, the greater the negative 
economic impact of the 
regulation, the more likely 
courts will consider it a taking

Difficulty is determining 
when a regulation is 
“excessive”, requiring 
compensation
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HOW WILL COURTS ANALYZE A REGULATION
THAT’S NOT SO CLEARLY DEFINED?

• Penn Central’s balancing test:
• The character of the governmental action involved in the 

regulation;
• Remember, if the government’s action is a physical action, rather than a 

“regulatory invasion”, then the action is almost certainly a taking.

• The extent to which the regulation has interfered with the owner’s 
reasonable investment-backed expectations for the parcel as a 
whole; and 

• The regulation’s economic impact on the affected property owner.
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A FINAL CONSIDERATION: THE “NOXIOUS
USE” TEST

• If a regulation adopted under the police power to protect the public 
health, safety or welfare, courts have said it is not a taking, even if 
the taking reduces the value of the property.
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CONCLUSION/QUESTIONS
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To whom it may concern: 

The Kenai Peninsula Aggregate and Contractors Association does not support ordinance 2022-36. We 
feel that it is flawed in many ways, and in some respects, impossible to follow. 

Below is a detailed list of our grievances with this document and reasons why. This includes, but is not 
limited to our concerns at this time. Our members are still digesting all applied situations applicable. 

21.29.010 (c) This regulation gives us no access to any waterbody. It has been common in sites and 
mining to access non fish bearing streams and creeks within the state and even sometimes divert them 
for access to a commodity such as gravel or precious metals. 

21.29.015 (a) This regulation went from 10ft to 32ft. 32ft buffer on a parcel less than 1 acre does not 
leave enough land to produce much at all. It would be extremely hard to operate in that space. Renders 
the exception almost useless. 

(c) This regulation imposes current reclamation plans and buffers to PEU sites. While some consideration 
may be achieved on reclamation plans, the buffers of 32ft are likely impossible to achieve and 
considerably over-reaching. These PEU sites have been active or existing for sometimes longer than the 
KPB itself and have buffers less than 32ft. The material needed to comply may not be available and the 
work and cost associated to place 32ft of earth is enormous. Also, it is unbecoming of the KPB to change 
the deal struck years ago with the site operator or their successors. 

21.29.020 (a) This regulation enlarged total acres from 2.5 to 10 acres, raised the floor 2 more feet, yet 
prohibits processing, screening, and crushing. This renders the permit useless as by definition, 
processing is what we do. 95% of our members or site operators screen material. Most have a small plant 
that makes very little dust or noise. Almost no complaints have been filed from this activity. Most small 
operations produce less than 750cu yds of material per day. The loss of 2 ft of material from the water 
table is unsubstantiated, and unnecessary. Not only does it create a loss of opportunity to the operator, 
but it takes a valuable commodity out of circulation and decreases the life of a site. This will only cause 
more contention with the public as more CLUP’s will need to be applied for more frequently and in more 
areas. We feel this is going the wrong direction and we should be allowed to dig in the water table a 
minimum distance with standard conditions to extend the life of sites. Only if a major dig beyond the 
minimum distance, would a water table permit be needed. 

(b) (1) Same grievance and reasoning as above. 

(b) (2) Processing CLUP. This should not apply to small operations. 

21.29.030 (a)(7)(e) This regulation sort of sheds the government’s responsibility to construct and maintain 
standard roads and puts that responsibility on the site operator. All roads in the KPB should be up to KPB 
or State of AK standard. We pay taxes too. 
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(8)(b) This regulation demands we dig test holes 4 ft below proposed elevation. Some areas have 
deposits of gravel or peat that are deeper than common equipment can dig. It will commonly be an 
impossible or unnecessary task. 

(9)(b) This regulation suggests the planning director may provide additional information. This information 
should be specifically specified as we may not always have a director that is as knowledgeable as our 
current director, as written, this promotes possible conflict of process. 

21.29.040 (a) You have all heard my testimony on the lawfulness of viewshed rights and the few ways 
they are regulated or transferred. “Street-level visual screening” is just as unlawful as before, just a 
different angle of repose. There is no need for this language in the code, as if the operator is complying 
with the buffers, they will absolutely, inadvertently, achieve the screening. 

21.29.050 (a)(1)(a) This regulation imposes 32ft buffer. We proposed a larger berm, and thus a buffer, but 
with access granted in the water table to offset the loss. One requirement without the other allowance is 
again, costing the operator, removing a valuable commodity from circulation with the public, and 
promoting more contention with the public as the frequency of new sites will surely increase because the 
need is naturally going to increase. The Street-level visual screening is the same as previously explained. 
The use of Undisturbed natural vegetation is unlawful. Please research Tigard v. Dolyn. Without giving 
the operator a alternative use for the property, it is a takings without just compensation.  

(a)(1)(b) This regulation allows for the use of, and replacement of, the buffer slopes. We accept the idea, 
but 30 days is too short a time frame as material to replace the excavation may need to be hauled in as 
waste material from construction projects. 90 days is more suitable. Onsite material will surely be needed 
for reclamation since there is no provision in this document for the average pit to dig shallow ponds, thus 
shrinking the total area needed to reclaim.  

(a)(2) This regulation prohibits use of any on site water. How are we to do any dust suppression? How do 
we make septic rock with a wash plant? Calcium chloride uses water to apply it as well. Traditionally we 
have used ponds in our sites to fill water trucks to suppress dust, run a wash plant, or obtain compaction 
on job sites. Without this availability, we would need outside sources, and truck it in. this goes against the 
intent of protecting the public safety, health, and welfare, by imposing unnecessary truck traffic. Also, the 
availability of outside sources is extremely small, as we can not pump out of any fish bearing source, and 
would not want to as responsible operators. A small pond or minimum dig in the water table should be 
allowed with every CLUP. Major or deep digs should be looked at with a separate permit and 
requirements. A minimum amount of dewatering should be allowed with each CLUP. 75,000 gallons per 
day should suffice. A water truck is 4,000 gal. We have been operating at this level on the KPB for 50 
plus years and have no record of incident. The bonding of wells should only apply if the well is close 
horizontally or vertically to proposed excavation. If the dig is 15ft and the nearest well is 80ft….they are in 
two different aquifer formations and not connected. No need to burden the operator as we have no record 
of wells being damaged by a material site. 

(a)(4) As explained before, this goes against the intent of this ordinance without access to a water source. 
May in some areas be an impossible task, as we will not be able to haul water fast enough to keep up. 

(a)(6) How are we to install a monitor well if we are not allowed to excavate within 4ft of the water table? 
Even a drill excavates material by definition. 

(a)(7) When will the setback not overlap? So this is really 282ft. Also, child care facility needs to be 
licensed.  

(a)(9) As explained before, a permit without processing is useless. We process material by definition. We 
would simply be not able to operate. 
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(b)(1)(a),(i) Giving the planning commission discretion to 100ft eliminates any standard. How are we to 
speculate a suitable site if we do not have a standard that wont more than triple? Plannings discretion 
should not be over 300% of the standard. It should be less than 50%.  “an eight-foot-high berm above 
the preexisting elevation may be constructed” may needs to be changed to must. 

(b)(2) Roads should be kept to standard by the government. Maintenance is included in the gov. 
responsibility’s. If we damage a road, its on the operator to repair it. Government should not shed it’s 
responsibility. We pay taxes too. 

(b)(3) ingress and egress. There is no need for this regulation. No one knows the best choice for 
placement than the operator. This is sort of a double regulation as we are already regulated to conform to 
all applicable agencies. 

(b)(4) This regulation imposes operators to operate outside their ownership. Some operators don’t have 
equipment designed for work outside the site boundary.  Certain accesses may have restrictions or other 
permits required for activity within their ownership. A site operator can not control outside influences.  

(b)(6) As stated before, any visual language should be struck from any ordinance. Viewshed rights don’t 
allow for it.  

21.29.055(b)(1) Processing hours have been limited from 6am-10pm to 8am-7pm. This is commonly not 
enough time to get the necessary projects done in the construction season. 7am-7pm is more appropriate 
as discussed with our members. 

21.29.057 This regulation does not allow for any dewatering. As stated before, we need the tools to do 
the job. A minimum dig for a water source should be allowed with a maximum dewatering of 75,000gal. in  
all permits to comply with dust mitigation, wash plants for septic rock and other uses, and to be in 
harmony with the intent of this ordinance and not create unnecessary truck traffic. 

21.29.060 There is no consideration here for post mining uses. We should be promoting post mining 
uses. 

21.29.070 This regulation says if you meet all requirements, the planning commission MUST renew 
permit…but then says they may impose additional requirements and therefore, would deny the permit, in 
essence, if the operator did not agree with the new requirements. Government should not make a deal 
and then change the goal posts! Very unbecoming of the KPB to do so. 

21.29.115 This regulation is probably the most egregious. Many PEU’s were here before the KPB was. 
Many came from homesteads. Many have been passed down as a last wish of a generation to ensure the 
next had a form of value. Also, many sites, PEU and CLUP, have been operated for years, with the sweat 
equity of the operator, with the intention of someday selling the operation and retiring. This regulation 
almost guarantees that the value is lost. The site would immediately turn from an asset to a liability as the 
loss of the PEU or CLUP would initiate immediate reclamation, whether the commodity was exhausted or 
not. It would go against the Alaska constitution to use our resources to the fullest extent. The reality is 
that almost surely, the site was there before any surrounding residents were and if the site was forced to 
reapply for a permit, the half mile radius of opinions would not be in favor. Very unbecoming of the KPB to 
suggest this. 

21.29.120(b) There needs to be clarification and standards in which the director would make a decision to 
approve or deny. We reserve our grievance on this portion of code until more information is provided. 

(c) This regulation is the second most concerning. 365 days is not near enough time. This code also goes 
against the intent of this ordinance as it, like the lack of water, will create unnecessary truck traffic, dust, 
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noise, and general activity. Many larger sites sit dormant for very good reasons. Many are reserved 
quantities of resources for major state projects. Not unlike the four-lane connection between Soldotna and 
sterling. It is finally scheduled and there’s a few sites that have been waiting years for it to happen. It is 
not uncommon for an operator to get sick or hurt for a year and skip a construction season. The residents 
around some of the sites that have been dormant have enjoyed a reprieve from any activity. This 
regulation would end that enjoyment, and guarantee activity every year. Also, this is another case that the 
government is changing the deal struck with operators years ago. A longer time frame may be 
manageable. Our members have discussed 10 years. 

(f) As these are old sites, and deals were struck years ago, it will almost surely be hard or impossible for 
these sites to conform to the new reclamation requirements. The material may not be there to do so. If 
ponding or post mining uses aren’t allowed, it will make it even harder to accomplish. Also, the hours of 
operation and reclamation plan requirements is again, the government moving the goal posts. 
Unbecoming. 

(h) This needs to be clarified as “permitted excavation” it reads as a cease and desist order as written. 

 

 

 

Thank you for your consideration,  

Ed Martin III, President, KPACA. 
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From: Blankenship, Johni
To: Warner, Avery
Cc: Turner, Michele
Subject: FW: <EXTERNAL-SENDER>Fwd: Proposed KPB ordinance 2022-36 regarding CLUPs and MSPs
Date: Tuesday, August 23, 2022 6:08:09 PM

 
 

From: Katharine M. Tongue <kmtongue@icloud.com> 
Sent: Tuesday, August 23, 2022 5:51 PM
To: Blankenship, Johni <JBlankenship@kpb.us>
Subject: <EXTERNAL-SENDER>Fwd: Proposed KPB ordinance 2022-36 regarding CLUPs and MSPs
 
CAUTION:This email originated from outside of the KPB system. Please use caution when responding
or providing information. Do not click on links or open attachments unless you recognize the sender,
know the content is safe and were expecting the communication.
 
Hi, Johni. I sent this to Mr. Johnson and Mr. Chesley on the 12th. Didn't hear anything back - of
course they're super busy - but realized I should've cc'd you. Thanks very much.  Enjoy the meeting. 
Katie

Begin forwarded message:

From: Katharine Tongue <kmtongue@icloud.com>
Date: August 12, 2022 at 12:20:13 PM AKDT
To: bjohnson@kpb.us, lchesley@kpb.us
Cc: John & Katie <jbandkt@gmail.com>
Subject: Proposed KPB ordinance 2022-36 regarding CLUPs and MSPs

﻿
﻿Dear Mr. Johnson and Mr. Chesley,

I’m writing with regard to proposed KPB ordinance 2022-36 regarding CLUPs and MSPs.
 
 
We are a small Kasilof operation, extracting our material in stages, over the long term,
conscious of the wildlife, scenery, and reasonable use of all materials involved.  We
engage with our neighbors in the years we operate the pit and have very good
relationships.  While we have sold to large highway projects in the past, we prefer to
limit our sales to individual contractors and neighbors.  
 
I’m still working my way through your document, but 3 concerns are immediately
apparent:
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Under 21.29.120. Prior-existing uses, Clause D, Expansion Prohibited of your proposed
ordinance, it sounds like you are asking that we clarify our footprint prior to October
1st in order to protect our PEU status.  Do you mean that our entire PEU property must
be cleared of trees? of topsoil?  While beetle kill will soon render that suggestion
somewhat less ridiculous, stripping our property in order to preserve our pre-existing
right to extract our material strikes me as completely contrary to the goals of this
amendment process.  What is wrong with using current mapped parcel parameters?
We can bulldoze our property/forrest but that seems counter to good sense.  I think
you are trying to prevent adjacent property purchasers from being offended after they
did not look at a map when they purchased their land.  That seems to be coddling at
our expense (as well as current neighbors' when we are forced to clear a current visual
and auditory barrier).  Give thought to how you can achieve your goals without causing
more neighborhood problems - as this directive will.  We will be obliged to clear right
to property lines which we have avoided thus far.  
 
My second objection regards Clause C, Discontinuance.  Again, given our historic and
long term plan for extraction of material, there have been and may be years where
there is no extraction.  Why is that a problem?  If you are looking to prevent operators
from reopening old pits, consider a 3-5 or 10 year ‘fallow’ rule as opposed to one.  One
year is too draconian.  
 
Third, regarding A. Determination and B. Decision, we went through this to comply with
21.29.120. (Prior existing uses. B. Owners of sites must have applied to be registered as
a prior existing use prior to January 1, 2001.) Why do you need to impose this burden
again?  If it is intended to weed out the pits whose owners are no longer engaged,
then please make the application process simple for those of us you are imposing this
burden upon.
 
Thank you for your consideration.  
 
Katie Tongue. 
Owner, JBKT, LLC
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From: Blankenship, Johni
To: Warner, Avery
Subject: FW: <EXTERNAL-SENDER>Cline response - Kenai Peninsula Borough Ordinance 2022-36
Date: Monday, September 12, 2022 5:00:09 PM

Public comment on Material Site Ordinance
 
From: Ann Cline <anndotcalm@gmail.com> 
Sent: Monday, September 12, 2022 4:48 PM
To: Blankenship, Johni <JBlankenship@kpb.us>
Cc: Hans and Jeanne Bilben <Catchalaska@alaska.net>
Subject: <EXTERNAL-SENDER>Cline response - Kenai Peninsula Borough Ordinance 2022-36
 
CAUTION:This email originated from outside of the KPB system. Please use caution when responding
or providing information. Do not click on links or open attachments unless you recognize the sender,
know the content is safe and were expecting the communication.
 
Good afternoon,
 
At last week’s KPB Assembly meeting, the ordinance regarding CLUPs was discussed.  After I spoke at the
meeting, I gave my name and phone number to you and several of the Assembly to offer my assistance in
the ordinance’s revision. Johni, please forward this to all Assembly members and Planning Department.
 
I have several clarifying points which hopefully will result in a clear, easy to follow document to assist
landowners and the public regarding land use and material site permits with protections.  I am using the
amended Ordinance 2022-36 with the new text.  Please let me know if I may be of further assistance.  
 
[1]. I was unable to locate where the ordinance stipulates how many acres can be permitted per parcel. 
What is to prevent a landowner from having 1 acre permitted, another acre permitted a year later, another
acre permitted the following year, and so on till he/she has excavated all the acres they would like?  Should
the ordinance stipulate 1 acre per parcel?  If the Borough allows short platting, then that’s another
loophole that needs to be addressed.  Otherwise, a landowner could shortplatt his/her parcel into 1 acre
parcels and permit them individually.  
 
[2]  I don’t see the necessity of KPB offering a Counter Permit.  It seems to me that a CLUP is sufficient.  I
didn’t see any difference In the 21.29.020 A. Counter Permit description.  What am I missing?
 
[3]. Under 21.29.020 B. Conditional Land Use Permit, 1. states “an Earth Materials Extraction CLUP is
required for any material extraction which disturbs 10 or more cumulative acres.”  My Anchor Point
neighbors and I respectfully exhort you to replace the number 10 with 1 to read:
 
“an Earth Materials Extraction CLUP is required for any material extraction which disturbs more than 1
acre.” 
 
[4]  I was unable to find the requirements of a public hearing for any CLUP request in excess of 1 acre.  A
public hearing is very important to ensure that affected Kenai Peninsula Borough residents have an
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opportunity to inform planners and stakeholders of concerns regarding health, safety, and welfare of the
surrounding residents, tourists, and business owners.
 
[5] Regarding 21.29.030. Application procedure A:
Delete “a counter permit or” if you determine that only a CLUP is sufficient.
 
[6] Regarding 21.29.040. A:
Delete “street level” and replace with “visual screening from all affected surrounding areas within 1/2 mile.”
 
[7] Regarding 21.29.060 - Reclamation plan:
Asking for a bonding requirement of $750 per acre for reclamation is completely unrealistic.  Just to bring in
the equipment necessary to do the work far exceeds that price!  I suggest you speak with local excavators
to obtain an accurate bid on the actual cost to reclaim property and proceed.  Remember that unscrupulous
landowners will do the least of your demands so you must be diligent and realistic with your legal
requirements.
 
[8] Regarding 21.29.065 A:
A can be deleted if you decide to remove counter permits from the ordinance.
 
 
The most important aspect to any ordinance is whether or not it will be enforced.  If there are no real
consequences for disobedience, then the ordinance is moot.  If you are concerned that the KPB planners
will have a difficult time bringing landowners into legal compliance with ordinances, then it’s imperative
that you change your wording from “may” to “must” in your ordinance.  
 
Part of the KPB Planning and Assembly personnel job descriptions should include making a physical visit to
the locations of the permits under review.  For example, our Anchor Point neighbors have no doubt that if
the Assembly and borough Planners had come to our neighborhood to witness for themselves, our lawsuit
would have been unnecessary.  The Beachcombers LLC gravel pit was/is in full view of, and carcinogenic
dust exposure to, our surrounding hillside homes.  
 
As I expressed at the open KPB meeting last week, I believe we all need to be able to sleep each night
knowing that we have been honorable and have made righteous decisions not only for our neighbors,
businesses, and ourselves but also for posterity.  We will become dust, but our actions should carry lasting
goodness to those we leave behind.
 
Respectfully,
 
Ann Cline
34926 Danver
PO Box 121
Anchor Point, AK. 99556
(425) 449-3540
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Warner, Avery

From: Blankenship, Johni
Sent: Monday, October 3, 2022 9:55 AM
To: Warner, Avery
Cc: Turner, Michele
Subject: FW: <EXTERNAL-SENDER>Gravel pits- to be forwarded, thanks 

 
 
From: laura sievert <laurasievert@hotmail.com>  
Sent: Monday, September 26, 2022 8:03 PM 
To: G_Notify_AssemblyClerk <G_Notify_AssemblyClerk@kpb.us> 
Subject: <EXTERNAL‐SENDER>Gravel pits‐ to be forwarded, thanks  
 
CAUTION:This email originated from outside of the KPB system. Please use caution when responding or providing 
information. Do not click on links or open attachments unless you recognize the sender, know the content is safe and 
were expecting the communication. 
 
  
 To the Borough Assembly:  
    I admit that I haven’t been keeping up on Assembly progress on regulating gravel pits.   
    Listening to Nikiski candidates on the KDLL assembly candidate forum tonight, I gather that most residents have 
concerns about gravel pits because of the normal nuisances and lowering of adjacent property values, which I agree are 
problems.  However, my primary concern (my property value is forever lowered) is the way that gravel pit operators are 
trusted to run their pits after they have been approved.    The two operators that surround my property ‐ Great 
Northern and QAP‐ have bulldozed a salmon stream, stacked up old asphalt on shorelines, dumped derelict machinery, 
run a batch plant without a permit, and otherwise ignored what is allowed by the Borough.   
      Below, find my previous letter.  I still have the same concerns, which are not being addressed when you only look at 
residents’ common concerns like dust, jake brakes, and unsightly views.  My concerns are violations that have 
repercussions that will last decades and beyond. I am not asking you to address my two gravel pit problems‐ since it’s 
too late‐ only that you consider the future.   
    Thank you ‐ Laura Sievert 
 

 
 
 
 I live on Beaver Loop, home to several gravel pits.   We live between the Quality Asphalt Pit and the Great Northern 
pit.  Both were old gravel pits that came back into production for the Spur Highway project.  
        As part of your discussion going forward, I beg you to consider two things:  first, how to enforce the rules that pit 
operators are required to follow, new rules as well as those already in effect such as the Anadromous Stream 
Ordinance.  Also,  what is to be the relationship between city and Borough regulations regarding gravel pits? Apparently 
the regulations vary.   
         Our experience with Quality Asphalt & Paving in 2020 is an example of what can go wrong.    Since 2020 we have 
tried to get the Borough and the City of Kenai to fix QAP’s violation of the Anadromous Stream Ordinance in a stream 
that originates on our property and then runs through their gravel pit and into the Kenai River.   
    Just prior to the violation,  we had been working with a former Borough biologist  who studied our property and made 
some suggestions as to how we might enhance the coho run up our stream.  This was part of a project he was working 
on to help property owners enhance privately owned habitat.   

370



2

     While extracting gravel for the  Spur highway project, QAP bulldozed the stream on their property, cut all trees and 
vegetation  along the bank, built two roads over the stream, and installed two culverts. I found out later that the City of 
Kenai knew of this plan and approved it. This was apparently due to a difference between City and Borough regulations.  
        I objected‐ after the fact‐  but the repercussions were slight. QAP denied knowing it was an anadromous stream 
despite having installed an expensive fish culvert on that very stream a couple of hundred yards downstream, under 
Beaver Loop road.  
     The biologist who had been helping us negotiated two ways that QAP could begin to make up for damaging the 
stream: planting trees (which they did‐ maybe 20 alders, which in our lifetimes will not shade the stream),   and 
removing an old culvert further upstream on their property.   Too little, too late.       Photo of clear cut stream:  

 
      
      There’s more.    QAP dumped broken‐up used approach asphalt in their pit, near the stream‐ I believe it is still 
there.  They installed a batch plant in the gravel pit (gone now).  There was no permitting or public hearing for that 
plant.  On the other side of our property, Great Northern pushed dirt into the pond (right at our property line) that is the 
origin of the  
anadromous stream I refer to.  Photo of asphalt dumped in the QAP pit:   
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     Rules and regulations are good,  but please consider if and how they will be enforced.   
     No one is watching these pits.  We got the Kenai City planner out a couple of times, first on Day One,  when QAP 
clear‐cut the 200 foot buffer zones around the pit, a violation of their conditional use permit.  No repercussions‐ the 
trees are gone, nothing to be done.   
 
    I could go on.   I can send more photos    How will you make sure pit operators follow the rules?  How do they make 
amends when they violate the rules?  Perhaps by posting large bonds?  No one can stand out there and monitor them, 
and the damage can happen really fast.   The cutting of the buffer took a few hours.  And money doesn’t bring back our 
streams, salmon or buffer zones.  
      
     Thanks for your work on this. We need gravel, but I hope you can balance that need with a consideration for the long 
term health of our water, people, land and wildlife.   
 
Laura Sievert 
3329 Beaver Loop, Kenai 
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Warner, Avery 

From: Blankenship, Johni 
Sent: 
To: 

Thursday, October 6, 2022 8:47 AM 
Warner, Avery 

Subject: FW: <EXTERNAL-SENDER> gravel pit 

Public comment on 02022-36 

-----Original Message-----
From: Supercub lnalaska <sw693l3@yahoo .com> 
Sent: Wednesday, October 5, 2022 4:56 PM 
To : G_Notify_AssemblyClerk <G_Notify_AssemblyClerk@kpb.us> 
Subject: <EXTERNAL-SENDER>gravel pit 

CAUTION:This email originated from outside of the KPB system. Please use caution when responding or providing 
information. Do not click on links or open attachments unless you recognize the sender, know the content is safe and 
were expecting the communication . 

Hello, 
I just spoke with Ryan Raidmae on the phone. 
This email is how i am showing support 
FOR 
the proposed code rewrite of the conditional land use dewatered bar material site permits. 

I live within 1/2 rpile of several pits in seldovia alaska 

i may be reached 

loren rhyeer 
2837 glacier street 
anc ak 99508 in the winter. 

907-227-8480 
for comment or confirmation . 

thank you 

loren 

1 
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Warner, Avery 

From: Blankenship, Johni 

Sent: 
To: 

Monday, October 10, 2022 2:06 PM 
Warner, Avery 

Subject: FW: <EXTERNAL-SENDER>Public Comment - Conditional Land Use Permits, Material 
Site Permits and Fees regarding applications, conditions, and Procedures 

Ordinance 2022-36 public comment 

From: Greg Barclay <gbearclaw52@gmail.com> 

Sent: Sunday, October 9, 2022 6:21 PM 

To: G_Notify_AssemblyClerk <G_Notify_AssemblyClerk@kpb.us> 

Subject: <EXTERNAL-SENDER>Public Comment - Conditional Land Use Permits, Material Site Permits and Fees regarding 

applications, conditions, and Procedures 

CAUTION:This email originated from outside of the KPB system . Please use caution when responding or providing 

information. Do not click on links or open attachments unless you recognize the sender, know the content is safe and 

were expecting the communication . 

Dear Madam Clerk, 
We are not opposed to gravel pits as we realize they are part of 

building construction and keeping roads safe. We live in Lakewood 
Subdivision, at Mile 86 of the Sterling Hwy, across the road from an active 
gravel pit and do notice a lot more noise from the equipment and 
material being moved in the summer season. Would more pavement 
close to intersections help or some type of dust treatment applied on the 
access road? 
There is quite an increase in dust in the area, our yards and houses 

during the construction season from the gravel pit. Is it possible for some 
type of dust prevention such as water application in certain gravel pit 
activities? 

We like to see our community to be safe and also grow. 
Thank you, 

Greg and Linda Barclay 
38403 Breezewood Dr. 
Sterling, AK 99672 
907-262-1400 

1 
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From: Blankenship, Johni
To: Warner, Avery
Subject: FW: <EXTERNAL-SENDER>material assembly site meeting, to be held October 25th, 2022
Date: Tuesday, October 11, 2022 12:19:47 PM

 
 
From: patricia gross <plgross293@gmail.com> 
Sent: Tuesday, October 11, 2022 12:14 PM
To: G_Notify_AssemblyClerk <G_Notify_AssemblyClerk@kpb.us>
Subject: <EXTERNAL-SENDER>material assembly site meeting, to be held October 25th, 2022
 
CAUTION:This email originated from outside of the KPB system. Please use caution when responding
or providing information. Do not click on links or open attachments unless you recognize the sender,
know the content is safe and were expecting the communication.
 
To whom this concerns;
 
I am a resident close to a conditional land use area.  I am against you renewing their permit, because
they have to drive thru a residential area.  The  roads are maintained by the subdivision residents, in
order to get to the main road, or go partway down the subdivision road onto a state road which the
heavy trucks tear up too, then to the main road.  There are several small children  that play in or
close to  the road in the neighborhood.  Thank You .
 
Pat Gross
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Warner, Avery 

From: 
Sent: 
To: 
Subject: 

Blankenship, Johni 
Tuesday, October 11 , 2022 12:24 PM 
Warner, Avery 
FW: <EXTERNAL-SEND ER >Publ ic Hearing 10/25/22 

From: D Garske <ddgarske@gmail.com> 
Sent: Tuesday, October 11, 2022 12:24 PM 
To: G_Notify_AssemblyClerk <G_Notify_AssemblyClerk@kpb.us> 
Subject: <EXTERNAL-SENDER>Public Hearing 10/25/22 

CAUTION :This email originated from outside of the KPB system. Please use cautio n when responding or providing 
information. Do not click on links or open attachments unless you recognize the sender, know the content is safe and 
were expecting the communication . 

Hi Johnny! 
My husband and I can't make the scheduled KPB Material Site Assembly Meeting, so please consider this our written 
statement in regards to the gravel pits near our house: 

We don't have any issues w ith gravel pits in general, however, when people think they can trespass and use them to 
sight in or practice shooting their pistols and/or rifles, especially late at night, we tend to bristle . Perhaps a security 
provision could be added to future permits. Must have locking gates, or something similar. 

Thank you for your time, 
Diane & Hugh Garske 

1 
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From: Blankenship, Johni
To: Warner, Avery
Subject: FW: <EXTERNAL-SENDER>Kenai Peninsula Borough Material Site Assembly Conditional Land Use
Date: Friday, October 14, 2022 10:43:16 AM

-----Original Message-----
From: toni.swearingen@gmail.com <toni.swearingen@gmail.com>
Sent: Friday, October 14, 2022 10:40 AM
To: G_Notify_AssemblyClerk <G_Notify_AssemblyClerk@kpb.us>
Subject: <EXTERNAL-SENDER>Kenai Peninsula Borough Material Site Assembly Conditional Land Use

CAUTION:This email originated from outside of the KPB system. Please use caution when responding or providing
information. Do not click on links or open attachments unless you recognize the sender, know the content is safe and
were expecting the communication.

To Assembly Clerk:
I would like at make a comment concerning the Conditional Land Permits, regarding Conditions and Procedures.
We own a house in Soldotna, 45037 Big Eddy Rd on the corner of Kobuk and Big Eddy roads. A huge gravel pit is
on two sides of our property. We would like to be assured that they will not be able to disturb our well water level or
they quality of our water. Currently we have very clear and delightful water.
We want make sure they can not disturb our well. Please include protection of Quality and Quantity to the land use
permits.

Thank you for your attention to this matter.
Sincerely,
Toni Swearingen

Toni Swearingen
3201 Rosalind Loop
Anchorage, AK 99607
907-242-3367
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From: Blankenship, Johni
To: Warner, Avery
Subject: FW: <EXTERNAL-SENDER>2022-36 changes for material sites
Date: Monday, October 17, 2022 9:06:05 AM

Public comment
 
From: mamabear Roderick <ak_mamabear@yahoo.com> 
Sent: Monday, October 17, 2022 7:37 AM
To: G_Notify_AssemblyClerk <G_Notify_AssemblyClerk@kpb.us>
Subject: <EXTERNAL-SENDER>2022-36 changes for material sites
 
CAUTION:This email originated from outside of the KPB system. Please use caution when responding
or providing information. Do not click on links or open attachments unless you recognize the sender,
know the content is safe and were expecting the communication.
 
I am a small business owner in Anchor Point, Alaska. I have owned R/C Land Improvement since 1993.
Three years ago, my husband Marc Roderick was killed in a trucking accident, and I was forced to down-
size the business in order to keep my business running and for me to support my family. 
 I went from personal loss, to COVID, to the current struggling economy and now you want to force
changes in a short time frame.  
 
I have many concerns and questions regarding the proposed changes, here are a few:
 
Why are you not allowing the PEU status to transfer from landowner to landowner? This devalues my
assets and hurts my small businesses value. Do I get compensation?
 
It is not economically feasible for small business to be forced to work PEU pits every year. Could there is
a better solution?  Why not 3 or 5 years?
 
Are you going to pay for fixing my buffer zones? They were made according to the rules at the time.
 
Digging in water tables, now I would have to put in monitoring wells and pay surveyors and others for
services. The expense would put me out of business or make my prices so high customers will buy from
someone else. I feel like you’re trying to kill the small business operators and reduce the number of active
gravel pits. What percentage is KPB going to be paying for the monitoring wells?
 
Wording is vague and confusing, “to minimize”,” in the vicinity”….who then makes the call on what that
means? MSHA is already vague, and every inspector has their own opinion on what the regulations
mean. Please don’t make it worse. Clarify your statement in exact terms so there will be no disputes later.
This shouldn’t be left up for interpretation. 
 
If I understand correctly, the new changes will go into effect in a few years, for me that is not enough time,
I am in the middle of contracts with set prices. I don’t have the budget to switch to the new changes in just
a few years. Can we work on the timeline in which this will take effect?
 
Why would I need to pay for fixing public roads? Truckers are already taxed high, registration fees by the
state, 2290 taxes by the feds, isn’t that supposed to be for road repairs? Small business can’t be
expected to take on all the burden for public roads.
I do not support the changes. I do not support you changing my PEU status to a permit. 
 
Thank you for your time,
Shanna Roderick
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 owner of R/C Land Improvement
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Warner, Avery 

From: 
Sent: 
To: 

Blankenship, Johni 
Monday, October 24, 2022 10:38 AM 
Warner, Avery 

Subject: Fwd: <EXTERNAL-SENDER>Gravel pit Ordinance 

Sent from my iPhone 

Begin forwarded message: 

From: Janet Simons <ibjanetsimons@gmail.com> 
Date: October 24, 2022 at 3:29:34 AM AKDT 
To: G _Notify _AssemblyClerk <G _Notify_ AssemblyClerk@kpb.us> 
Subject: <EXTERNAL-SENDER>Gravel pit Ordinance 

CAUTION:This email originated from outside of the KPB system. Please use caution when 
responding or providing information. Do not click on links or open attachments unless you 
recognize the sender, know the content is safe and were expecting the communication. 

Good morning! 

I strongly recommend that ALL gravel pit permits be reviewed every 5 years and 
the owner be required to justify it's renewal and that the site location is suitable 
for a commercial business and compatible with the surrounding 
neighborhood. It must be in full compliance with all applicable state and 
borough ordnance's concerning public safety,noise,operating hours,dust control 
and road maintenance on roads used to access the sight. They should also be in 
full compliance with OSHA and the EPA and ensure they do not effect ground 
water levels to adjacent properties. 

Thank you, 
Janet Simons 

Sent from my iPhone 

1 
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Warner, Avery 

From: 
Sent: 
To: 

Blankenship, Johni 
Monday, October 24, 2022 10:38 AM 
Warner, Avery 

Subject: Fwd: <EXTERNAL-SENDER>Gravel Pit Ordnance Update 

Sent from my iPhone 

Begin forwarded message: 

From: David Weber <weber@xyz.net> 
Date: October 24, 2022 at 5:55 :57 AM AKDT 
To: G _Notify_ AssemblyClerk <G _Notify _AssemblyClerk@kpb.us> 
Subject: <EXTERNAL-SENDER>Gravel Pit Ordnance Update 

CAUTION:This email originated from outside of the KPB system. Please use caution when 
responding or providing information. Do not click on links or open attachments unless you 
recognize the sender, know the content is safe and were expecting the communication. 

Having lived in Upper Deitz Estates for 20 + years and having endured a active sand pit in our 
subdivision in past years I highly recommend that the borough adopt a plan that reviews all 
permits every 5 years and revokes permits that are not actively used and not in full compliance 
with all State,Borough, EPA and OSHA regulations . 

David Weber 
58875 Deitz Ln 
Homer Ak 99603 
907 299 2204 
Sent from my iPhone 

1 
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October 21, 202 2 

Kenai Peninsula Borough 

Deborah Anderson 
41140 China Poot St 
Homer, AK 99603 

(414)335-9396 
paragondeb@gmail .com 

Re: Conditional Land Use Permits, Material Site Permits & Fees regarding Applications, Conditions, and Procedures 

The gravel pit at the top of our road is inactive and has been for at least 10 years well past the 365-day requirement . When 

the gravel pit was last active, we did not have as many houses in our subdivision as we do now (28 out of 40 lots); or as many 

children and grandchildren in the neighborhood either. We do not have a Borough maintained roads through our subdivision, 

they are owner maintained from road dues collected with matched grants from the Borough . If the gravel pit at the top of th e 

road would start operating again li ke it did back at the beginning stages of our subdivision, our road as we know it now would 

not survive the brutal abuse of the constant traffic of trucks all day, every day. Your notice of decision seems to be for 

property owners within 100 ft of pit operation, however, trucks impact every property owner in our subdivision (there is only 

one way in and out on our roads not ma intained by the Borough - China Poot St & Deitz Lane). I want to see clear and concise 

rules for how road groups on roads not maintained by the Borough would be able recover costs incurred from th e Gravel Pit, 

or would the Gravel Pit be responsible for the maintenance directly? If this gravel pit would reopen, is the current owner 

responsible for reclamation of past problems whether they were responsib le at the time of damage? 

I strongly recommend that ALL gravel pit permits be reviewed every 5 years and the owner be required to justify its renewa l 

and that the site location is suitable fo r a commercial business and compatible with the surrounding neighborhood. The 

location shou ld be in full complia nce with all applicable state and borough ordnance's concerning public safety, noise (gravel 

pit & trucking/J -braking), operating hou rs, use of rock crusher, dust control (in the gravel pit, trucking) and road maintenance 

on roads used to access the si te. They shou ld also be in full compliance with OSHA and the EPA and ensure they do not affect 

ground water levels/tables to adjacent properties. In our case, the gravel pit sits at the top of China Poot, above all the other 

lots, on a downward sloping hill . If they were to disrupt the water table by their operation, that would affect everyone 

downhill that has water rights . Please inform me of any future meeting on this subject! 

Sincerely, 

Deborah Anderson 
Property Owner 
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Warner, Avery 

From: 
Sent: 
To: 
Subject: 

Blankenship, Johni 
Monday, October 24, 2022 11 :44 AM 
Warner, Avery 
FW: <EXTERNAL-SENDER> gravel pit rul es 

From: Dan Anderson <paragondan58@gmail.com> 
Sent: Sunday, October 23, 2022 2:22 PM 
To: G_Notify_AssemblyClerk <G_Notify_AssemblyClerk@kpb.us> 
Subject: <EXTERNAL-SENDER>gravel pit rules 

CAUTION :This email originated from outside of the KPB system. Please use caution when responding or providing 
information. Do not click on links or open attachments unless you recognize the sender, know the content is safe and 
were expecting the communication . 

This note comes to you about how gravel pit rules and how they affect my neighborhood. I live on China Poot Street in 
Homer. At the top of China Poot Street a once operated gravel pit sits . When I bu ilt on my property 15 years ago, which 
is situated down hill from the pit, I remember loaded trucks rumbling down the road only to return empty to repeat over 
again. At the time I was building there were several lot's along the uphill road that weren't improved at the time, they 
since have had improvements on them. Our neighborhood has a very active road group that ma intains China Poot 
Street. This is accomplished with road dues and grant's. Several of the neighbors have equipment that jump in when a 
poor spot in the road appears, which isn 't very often any more as the neighborhood as a whole over time made China 
Poot Street a very good gravel road, with care, time and money. All the meetings/conversations about China Poot Street 
have borne fruit, in the way of a good road . Over the years several of the neighbors down hill from the pit have installed 
high tunnel greenhouses. Most use some sort of ground water collection system to water their greenhouses. Personally, 
we have filled long ago for our water rights, along with most if not all of the others. A few like myself have dug out 
holding ponds to retain water to supply our greenhouses, during the dry months. I even put in a cistern tank as backup. 
One of the fears is that, if the pit was to reactivate, the flow of the groundwater may be disrupted . 
With the aforementioned snapshot of our China Poot neighborhood while considering anything with the said pit at the 
top of our road . Also keep in focus the impact of heavy repeated loads on our road, the noise and dust it creates, and a 
posible disruption of the water flow that the greenhouses desperately rely on. Our personal greenhouse produces many 
meals of healthy vegetables and fruits . Not only for my family but for others that are less fortunate than our family . 
During harvest times we encourage several other families to come and pick what they can use, some I know for sure 
don 't have the capital to purchase these items in the store, or the time and means to grow thier own. Thank You Ahead 
of Time for taking time to read this and most importantly keeping the above in the discussion about any future decisions 

reguarding the gravel pit at the top of China Poot Street. 

Dan Anderson 
41140 China Poot Street 
Homer, Alaska 99603 
(414)788-5197 
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From: curt wilcox <curtwilcox@hotmail.com> 

Sent: Saturday, October 22, 2022 11:52 AM 

To: G_Notify_AssemblyClerk <G_Notify_AssemblyClerk@kpb .us> Subject: <EXTERNAL-SENDER>Gravel 

pit ordinance comments 

CAUTION:This email originated from outside of the KPB system . Please use caution when responding or 
providing information. Do not click on links or open attachments un less you recognize the sender, know 
the content is safe and were expecting the communication. 

To whom it concerns: 

I'd like to title this comment "My next door neighbor, a gravel pit." 

In the summer of 2019 the construction company QAP took possession of the old Cone gravel pit next 

door to my residence on Beaver Loop . The first activity to announce their presence was to dig up the 

buffer zone. The previous owner Chester Cone had left the buffer zone intact and QAP saw this as an 

opportun ity to mine some easy gravel. I alerted the city of Kenai to no avail. I have the correspondence 

via email available. 

Since there was no enforcement of the city code this gravel pit operator apparently thought anyth ing 

goes within the city and Borough of Kenai. They cleared the anadromous stream on their property and 

placed culverts to construct driveways to access the asphalt batch plant they didn't have a specia l use 

permit for. They hauled old asphalt from their road project and buried it with other debri s that has 

drainage into the Kenai River. I have photos of this al l and have contacted the city and borough on 

several occasions asking for enforcement to no avail. I thin K QAP was eventually fined $200 and had to 

plant some alders along the anadromous stream they cleared . I wou ld have thought operating an asphalt 

batch plant without a special use permit would have had some consequences. I would like to say to 

those proposing new gravel pit ordinances is there has to be enforcement of those ordinances or you'll 

get a neighbor just like mine. Mine seems to say we'l l do what we want and in our location anyway, we 

don't care about the Kena i River as well. 

Curt Wilcox 3329 Beaver Loop Rd, Kenai, AK 
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CIRI 
October 24, 2022 

Johni Blankenship 
Kenai Peninsula Borough Clerk 
144 N. Binkley Street 
Soldotna, Alaska, 99669 

RE: Public Comment on Proposed Ordinance 2022-36 Amending KPB 
Chapter 21.25 and KPB Chapter 21.29 Regarding Conditional Use 
Permits and Material Site Permits 

To Whom it May Concern: 

Cook Inlet Region, Inc. (CIRI) is writing to provide comments regarding Proposed 
Ordinance 2022-36 (PO 2022-36) which repeals and rewrites Kenai Peninsula 
Borough Code of Ordinances chapters 21.25 and 21.29 regarding conditional land 
use permits and material site permits. CIRI is an Alaska Native corporation which 
owns over 300,000 acres of land within the Kenai Peninsula Borough (KPB), 
including a significant amount of sand and gravel resources. CIRI works with local 
sand and gravel operators to responsibly develop these resources, and currently 
has two active sand and gravel pits within the KPB. 

Many of CIRI's sand and gravel operators are small, local businesses which often 
implement a flexible business model that involves rotating between multiple sand 
and gravel pits based on project demand . Because each gravel site contains 
unique grades of material, operators need to be able to cycle between sites in 
order meet the specific demands of each project. Given this business model and 
the operators' need for flexibility, CIRI is concerned that the 365-day 
discontinuance period for prior existing uses contained in PO 2022-36 is too short . 
CIRI believes that PO 2022-36 should be amended to extend the discontinuance 
period to five years, which would match the length of a CLUP. 

CIRI understands and appreciates KPB's interest in updating its process for 
conditional land use and material site permits, as well as its efforts to ensure the 
implementation of appropriate environmental and monitoring requirements. 
However, to the extent that PO 2022-36 imposes additional regulatory and 
compliance costs on sand and gravel operations, that cost will be passed through 
to the end user of the resources. This will result in higher costs for construction 
projects within the KPB, including public projects like road construction and 
maintenance. In addition, an extended permitting timeline may impact the timely 
completion of projects that are already restricted by short construction windows. 

P.O. Box 93330, Anchorage, AK 99509-3330 • P: 907-274-8638 • F: 907-279-8836 • www.ciri.com 
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Addressee 
Date 
Page 2 of 2 

Thank you for your consideration and the opportunity to provide comments on 
PO 2022-36. 

Cook Inlet Region, Inc. 

Suzanne Settle 
Vice President, Energy, Land and Resources 
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October 23, 2022 

Upper Dietz Road Group 

41140 China Poot St ., Homer AK 99603 

Kenai Peninsula Borough 

assemblyclerk@kpb.us 

RE : 21.29.120 Proposed changes 

KPB Council & Staff, 

Thank you Kenai Peninsula Borough professionals, who are updating standards and practices across the 

Borough on many issues. This letter is addressing gravel pit permitting, monitoring, reclamation and all 

phases of Conditional Land Use Permits -CLUPs or over the counter permitting for gravel pits. 

Upper Dietz Road Group was formed by private land owners for the purpose of maintaining the roads in 

our neighborhood which are not Borough-maintained directly, but rather by using matching road grants 

to road groups funneled through, and administered by Kachemak City. Because we directly pay for our 

road maintenance and coordinate as neighbors to contract services, we see the impact that commercial 

use had on our roads. 

The history of our steep street includes a gravel pit operation at the top of China Poot Street that has 

not been operating for many years . When this gravel pit was in use, it created considerable disruption 

to the neighborhood which included, but was not limited to Jake Braking noise, operation noise, dust 

issues, child safety concerns and damage to our roads due to weight of the trucks up and down the 

road . We are also concerned about our water table and surface water issues that a gravel pit operation 

is in danger of creating. 

It seems that these are some of the issues being addressed by the current process to update KPB 

ordinances and rules . Please be sure to include concise language that requires all projects are in 

compliance with OSHA and EPA standards relating to protection of all water. Also protect all adjacent 

property individual landowner rights including noise and road damage concerns . CLUP's need to be re­

evaluated every five years to be sure they are operating within standards and subject to new standards 

when appropriate. Reclamation is an important issue for thorough rules and oversight. 

Sincerely submitted by Upper Dietz Road Group, 

Kary Adkins 58835 Buds Ct 

Dan & Deborah Anderson 41140 China Poot St 

Eric & Tracie Brown 41145 China Poot St 
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Thomas Brown Home & Lot 

Jay & Amanda Cherok 58865 Deitz Ln 

Matt Dickerson 40852 China Poot St 

Mark Dickson & Ann Oberlitner 58987 Deitz Ln 

Mannfried Funk & Marcia Kuszmaul 40963 China Poot St 

Ty & Christie Gates 41102 China Poot St 

Jaime A. Hernandez & Rhema Smith 40656 China Poot St 

Judith James 40951 China Poot St. 

Ron & Sherry Johnson 40667 China Poot St 

Daniel & Susan La Plant 40941 China Poot St 

Anthony Maurer 40921 China Poot St 

Neil McArthur 58953 Deitz Ln 

Rodney & Sandee Mclay 40872 China Poot St 

Ka Mulky 40657 China Poot St 

Jackie Norvell 40989 China Poot St 

Ben Park & Mary Tricamo-Park 40944 China Poot St 

Sherman Peterson 40871 China Poot St 

Larry & Kathi Rappuhn 58850 Deitz Ln 

Dennis & Sandy Rollins 40670 China Poot St 

John & Cynthia Shankel Lot Owner 

Janet & Les Simons 41272 China Poot St 

Craig Sutphin 41089 China Poot St 

Burl & Kristen Tonga 58825 Deitz Ln 

Charlie & Beth Trowbridge 40710 China Poot St 

Dave & Melanie Webb 40762 China Poot St 

Dave & Maxine Weber 58875 Dietz Ln 
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Warner, Avery 

From: 
Sent: 
To: 
Subject: 

Blankenship, Johni 
Monday, October 24, 2022 1 :20 PM 
Warner, Avery 
FW: <EXTERNAL-SENDER>Re: proposed gravel pit ordnance changes 

From: Deborah Anderson <paragondeb@gmail.com> 

Sent: Monday, October 24, 2022 1:14 PM 
To: G_Notify_AssemblyClerk <G_Notify_AssemblyClerk@kpb.us> 
Subject: <EXTERNAL-SENDER>Re: proposed gravel pit ordnance changes 

CAUTION :This email originated from outside of the KPB system. Please use caution when responding or providing 
information . Do not click on links or open attachments unless you recognize the sender, know the content is safe and 
were expecting the communication . 

paragondeb@gmail.com 

October 21, 2022 

Kenai Peninsula Borough 

Deborah Anderson 
41140 China Poot St 
Homer, AK 99603 

(414)335-9396 

Re: Conditional Land Use Permits, Material Site Permits & Fees regarding Applications, 

Conditions, and Procedures 

The gravel pit at the top of our road is inactive and has been for at least 10 years well 
past the 365-day requirement. When the gravel pit was last active, we did not have as 
many houses in our subdivision as we do now (28 out of 40 lots}; or as many ch ildren 
and grandchildren in the neighborhood either. We do not have a Borough maintained 
roads through our subdivision, they are owner maintained from road dues 
collected with matched grants from the Borough. If the gravel pit at the top of the road 
would start operating again like it did back at the beginning stages of our subdivision, 
our road as we know it now would not survive the brutal abuse of the constant traffic of 
trucks all day, every day. Your notice of decision seems to be for property owners within 
100 ft of pit operation, however, trucks impact every property owner in our 
subdivision (there is only one way in and out on our roads not maintained by the 
Borough - China Poot St & Deitz Lane} . I want to see clear and concise rules for how road 
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groups on roads not maintained by the Borough would be able recover costs incurred 
from the Gravel Pit, or would the Gravel Pit be responsible for the maintenance 
directly? If this gravel pit would reopen, is the current owner responsible for 
reclamation of past problems whether they were responsib le at the time of damage? 

I strongly recommend that ALL gravel pit permits be reviewed every 5 years and the 
owner be required to justify its renewal and that the site location is suitable for a 
commercial business and compatible with the surrounding neighborhood. The 
location should be in full compliance with all applicable state and borough ordnance's 
concerning public safety, noise (gravel pit & trucking/J-braking), operating hours, use of 
rock crusher, dust control (in the gravel pit, trucking) and road maintenance on roads 
used to access the site. They should also be in full compliance with OSHA and the EPA 
and ensure they do not affect ground water levels/ tables to adjacent properties. In our 
case, the gravel pit sits at the top of China Poot, above all the other lots, on a 
downward sloping hill. If they were to disrupt the water table by their operation, that 
would affect everyone downhill that has water rights. Please inform me of any future 
meeting on this subject! 

Sincerely, 

Deborah Anderson 
Property Owner 

Sent from Gma il Mobile 
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Warner, Avery 

From: 
Sent: 
To: 
Subject: 

-----Original Message-----

Blankenship, Johni 
Monday, October 24, 2022 4:10 PM 
Warner, Avery 
FW: <EXTERNAL-SENDER>Comment on gravel pit ordinance 

From: laura sievert <laurasievert@hotmail.com> 
Sent: Monday, October 24, 2022 3:11 PM 
To : G_Notify_AssemblyClerk <G_Notify_AssemblyClerk@kpb.us> 
Subject: <EXTERNAL-SENDER>Comment on gravel pit ordinance 

CAUTION :This email originated from outside of the KPB system. Please use caution when responding or provid ing 
information . Do not click on links or open attachments unless you recognize the sender, know the content is safe and 
were expecting the communication. 

To the Assembly : 
Over the last year or so I have commented on and sent photo evidence of violations of existing gravel pit regulations 

in the Cone pit and Glen Martin's pit that abut my property on Beaver Loop. 
Before finalizing the ordinance currently being considered, I would urge you to go out and walk around those pits in 

order to see the need not only for regulations, but also for enforcement of those regulations . As I've stated before, the 
violations are both long term- dumped asphalt, kiddie pool oil catchers under leaking vehicles, junked equipment, etc, 
and also short term- such as removal of required buffer zones. That violation was done in a couple of hours and the city 
of Kenai could do nothing. 

I hope that you can craft an ordinance that prevents such activity. I would also propose that very large monetary 
bonds be posted before mining commences, and that the pits undergo periodic inspection by the Borough. 

Thank you . 

Laura Sievert 3329 Beaver Loop, Kenai 
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Warner, Avery 

From: 
Sent: 
To: 
Subject: 

-----Original Message-----

Blankenship, Johni 
Monday, October 24, 2022 5:01 PM 
Warner, Avery 
FW: <EXTERNAL-SENDER>Public Comment on KPB Ordinance 2022-36 

From: Kaitlin Vadla <kaitlinvadla@gmail.com> 
Sent : Monday, October 24, 2022 4:55 PM 
To: G_Notify_AssemblyClerk <G_Notify_AssemblyClerk@kpb.us> 
Subject : <EXTERNAL-SENDER>Public Comment on KPB Ordinance 2022-36 

CAUTION:This email originated from outside of the KPB system. Please use caution when responding or providing 
information. Do not click on links or open attachments unless you recognize the sender, know the content is safe and 
were expecting the communication . 

I support the introduction and further discussion of KENAI PENINSULA BOROUGH ORDINANCE 2022-36 : AN ORDINANCE 
AMENDING KPB CHAPTER 21.25 AND KPB CHAPTER 21.29 REGARDING CONDITIONAL LAND USE PERMITS AND 
MATERIAL SITE PERMITS, UPDATING NOTICE, APPLICABILITY, PERMIT TYPES, APPLICATION REQUIREMENTS, STANDARDS 

AND PERMITS CONDITIONS. 

As chair of Soldotna's Planning and Zoning Commission, I have seen multiple conflicting land-use and property value 

issues over the years . The city's geographic purview is quite small compared to the borough's and we look to the 
assembly's discussion and passage of this ordinance as we seek to incorporate best practices when updating our 

municipal code regarding material site permits in the near future . 

I hope the borough retains measures in this ordinance that help level the playing field for all current and future 
entrepreneurs who wish to provide KPB residents with much needed materials like gravel. Currently, pits that have been 
allowed to operate under outdated rules have an unfair advantage. My hope is that this ordinance will retain these 

grandfathered pets ability to operate, while bringing them gradually into compliance with at least the bare minimum 

safety and environmental standards. 

Kaitlin Vadla 

Clam Gulch 
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Name 

Joshua Ross 

Email Address 

rocky@legacyak.net 

Subject 

02022-36 

Message 

Kenai Peninsula Borough 
Material Site Subcommittee 

Public Comment Submitted 2022-10-24 22:34:55 

Based on a quick review of who is in favor of and who is opposed to this ordinance, I will be sending 
in a letter in opposition of proposed changes . 

I believe these changes are unnecessary, don't solve any issues (if there are any) and will 
dramatically increase aggregate costs on the southern peninsula . Rarely is more government 
involvement the best answer to any issue. Should issues with the current ordinance/permitting 
process exist, at a minimum, the assembly must seek professional input from local aggregate 
handling businesses. 

Increasing costs associated with handling aggregates WILL eliminate many smaller businesses , 
make land development more difficult and expensive, and further increase building expenses for 
homeowners and builders alike. The trickle down impacts of increasing cost of litteral foundations 
are impossible to estimate. 
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Good evening. 

My name is Dan DeRaeve. I am the owner and President of Peninsula Sand & Gravel. We have a PEU 

gravel pit a couple miles east of Sterling. 

First of all I'd like to say that I feel for the people in Anchor Point that have the problem with their home 

sites. I think they may have a legitimate complaint and if so, I hope they get their issues resolved. 

On the other hand I don't understand why the assembly is considering lumping all gravel pits together 

and taking away our PEU status. It seems that because of a few isolated incidents and bad actors a great 

many will suffer. It makes more sense to me to deal with the individual problems and leave the pit 

owners that are not involved out of it. 

I am also concerned about the water table restrictions. This greatly reduces the gravel resources for pit 

owners and in some cases will put some smaller pit owners out of business. For the others it will drive 

the cost of operations up substantially and ultimately drive the cost of gravel up. As gravel pit owners, 

we cannot shoulder the burden of the cost of the added restrictions. All we can do is raise the cost of 

our products which will affect everyone. Everyone uses the material that comes out of these gravel pits 

in one form or another. Whether it be gravel, sand, concrete, brick, and block for our homes or 

pavement, concrete and many forms of gravel products for our roads, bridges, buildings and airports. 

So I am asking the KPB assembly members to carefully consider these things before you make your 

decisions. I thank you for your time and considerations. 

Sincerely, 

Dan DeRaeve 

396



Warner, Avery 

From: 
Sent: 
To: 
Subject: 

Blankenship, Johni 
Tuesday, October 25, 2022 8:49 AM 
Warner, Avery 
FW: <EXTERNAL-SENDER>public hearing Oct 25,2022 for Conditional Land Permits 

From: Steve Ruther <Steve.Ruther@outlook.com> 
Sent: Monday, October 24, 2022 5:51 PM 
To: G_Notify_AssemblyClerk <G_Notify_AssemblyClerk@kpb.us> 
Subject: <EXTERNAL-SENDER>public hearing Oct 25,2022 for Conditional Land Permits 

CAUTION:This email originated from outside of the KPB system. Please use caution when responding or providing 
information. Do not click on links or open attachments unless you recognize the sender, know the content is safe and 
were expecting the communication . 

We have received notice that we may comment on proposed amendments to Conditional Land Use Permits as we are a 
land owner within 2,640 feet of an existing material site . It is most disruptive to our business when trucks hauling gravel 
or other such material drive by our location and use their gears to slow down for the stop light at East Poppy Lane and 
Kalifornsky Beach Road. By downshifting in this manner their trucks emit a loud rumbling engine noise that can actually 
interrupt normal personal and phone conversations in our office. We would appreciate an advisory that all trucks within 
business or residential area be forbidden to create this noise pollution . 

Thank you, 

Steve & Karen Rutherford 

FLOOR-EVER, INC. 
47201 EAST POPPY LANE 
SOLDOTNA,AK99669 
907-260-9270 office 
907-953-9270 cell 
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Name 

Mark Tornai 

Email Address 

mdtornai@gmail.com 

Subject 

Kenai Peninsula Borough 
Material Site Subcommittee 

Public Comment Submitted 2022-10-24 17:31 :32 

Amendments to material site ordinance 

Message 

The Counter Permit should remain no more than 2.5 acre size and retain a new language 
concerning a 2 year time with one 12 month extension. 

Justification: To allow a material site greater than 2.5 acres would have multiple negative impacts to 
the properties in the vicinity. Without any prior public input, this change is irresponsible and will be a 
great disservice to the residents of the borough. Also, it would riot be in accordance with the 
Comprehensive Plan. 
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Warner, Avery 

From: Blankenship, Johni 
Sent: 
To: 

Tuesday, October 25, 2022 9:50 AM 
Warner, Avery 

Subject: FW: <EXTERNAL-SENDER>02022-36 Material site Permitting 

From: Douglas B Schade <dougschade50@gmail.com> 
Sent: Tuesday, October 25, 2022 9:10 AM 
To: G_Notify_AssemblyClerk <G_Notify_AssemblyClerk@kpb.us> 
Subject: <EXTERNAL-SENDER>02022-36 Material site Permitting 

CAUTION:This email originated from outside of the KPB system. Please use caution when responding or providing 
information . Do not click on links or open attachments unless you recognize the sender, know the content is safe and 
were expecting the communication . 

To the Mayor, President and Members of the Kenai Peninsula Borough Assembly 

RE: Opposition to Proposed Ordinance 2022-36 

In regard to the upcoming ordinance 02022-36, I believe this ordinance if in acted is going to cause the general public undo 
(significant) harm. As Stated in the Memorandum from the Planning Director Robert Ruffner: (especially dimensional or durational 
descriptions like the 365-day period for the prior-existing use abandonment are intended to act as "springboards" for the Assembly) In 
effects this gives the KPB the right to cancel the PEU permits. 

By doing so the cost for new homes, upgrading roads and current roads are going to skyrocket. When you take the little "guy" out of 
the system and only allow the big producers with the capital to conform with the new requirements, you are limiting competing, and 
the remaining operator will need to pass the cost on to the customer. For an example: In 2011 the cost for gravel delivered in the 
Homer area was around $105.00 for 10 yards. This summer (2022) the same load, from the same pit, was around $225 .00, an increase 
way above the standard cost of living increases. On average, the current cost of a new home start is going to run around $30,000 to 
$50,000 for the driveway, sewer and foundation. The new ordinance can be expected to increase a new home start by at least 
30%. That is a increase of$9,000.00 to $15 ,000.00 per home start. It also stands to reason that this ordinance wi ll increase the cost to 
build and maintain our current and new road system, but by how much is really undetermined at this time. 

I understand the assembly is responding to complaints from the general public about the noise and dust of the pits, many of which 
have been in use for years. However, it should be noted that due to the increased need of housing, many of these people bought in 
subdivisions which had been built around the gravel source; largely in order to keep the cost down. The new homeowners are now 
complaining that the gravel pit is disturbing them, but they were able to afford the new home because of the gravel pit. There are 
better ways for the KPB and its citizens to work on being better neighbors, without the significant economic costs. 

Please remember these operators have been keeping the PEU pits in operation, which gives a constant supply of affordable gravel to 
the general public. In these difficult economic times, where people are struggling to make ends meet, this is not a prudent measure. 

Thank you for your time and consideration. 

Douglas B Schade 

1 

399



34705 Lusky Rd 

Homer Ak 99603 

907-235-8939 

907-399-8734 

Sent from Mail for Windows 
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Warner, Avery 

From: Blankenship, Johni 
Sent: 
To: 

Tuesday, October 25, 2022 10:14 AM 
Warner, Avery 

Subject: FW: <EXTERNAL-SENDER>Proposed Ordinance 2022-36 

From: Natasha Schade <schade@horizonsatellite.com> 

Sent: Tuesday, October 25, 2022 10:12 AM 

To: G_Notify_AssemblyClerk <G_Notify_AssemblyClerk@kpb.us> 

Subject: <EXTERNAL-SENDER>Proposed Ordinance 2022-36 

CAUTION :This email originated from outside of the KPB system. Please use caution when responding or providing 

information . Do not click on links or open attachments unless you recognize the sender, know the content is safe and 

were expecting the communication . 

To the Mayor, President and Members of the Kenai Peninsula Borough Assembly 

RE: Opposition to Proposed Ordinance 2022-36 

In regard to the upcoming ordinance 02022-36, this ordinance if enacted will cause the general public substantial undo economic 
harm. As Stated in the Memorandum from the Planning Director Robert Ruffner: (especially dimensional or durational descriptions 
like the 365-day period for the prior-existing use abandonment are intended to act as "springboards" for the Assembly) In effects this 
gives the KPB the right to cancel the PEU permits. 

By doing so the cost for new homes, upgrading current roads and development of new roads will skyrocket, thus effecting small 
business and consumer alike. Even to the point of forcing smaller businesses out of the market. When you take the little "guy" out of 
the system and only allow the big producers with the capital to conform with the new requirements, you are limiting competition, and 
the remaining operator will need to pass the cost on to the customer. For an example: In 2011 the cost for gravel delivered in the 
Homer area was around $105.00 for 10 yards. This summer (2022) the same load, from the same pit, was around $225.00, an increase 
way above the standard cost of living increases. On average, the current cost of a new driveway, sewer, and foundation will run 
approximately $30,000 to $50,000. The new ordinance can be expected to increase a that same work by at least 30%. That is an 
increase of $9,000.00 to $15,000.00 per home start, just for the groundwork. It also stands to reason that this ordinance will increase 
the cost to build and maintain our current and road system, but by how much is really undetermined at this time. 

From my understanding, the assembly is responding to complaints from the general public about the noise and dust of the pits, many 
of which have been in use for years and even decades prior to the public encroachment. It should be noted that due to the increased 
demand and cost of housing, many people purchased in subdivisions and built around these gravel sources in order to keep their own 
purchase and build costs down. The new homeowners are now complaining that the gravel pit is disturbing them. However, it is 
because of that gravel pit, they were able to afford the land and new home. There are better ways for the KPB and its citizens to work 
on being better neighbors without the significant economic costs that will result from this proposed ordinance. 

Please remember these operators have been keeping the PEU pits in operation, which gives a constant supply of affordable gravel to 
the general public. In these difficult economic times, when people are struggling to make ends meet, this is not a prudent measure. 

Thank you for your time and consideration. 

Natasha Schade 
34705 Lusky Rd. 
Homer, AK 99603 
(907)235-2695 
(907)399-1065 
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Warner, Avery 

From: 
Sent: 
To: 
Subject: 

Blankenship, Johni 
Tuesday, October 25, 2022 11 :11 AM 
Warner, Avery 
FW: <EXTERNAL-SENDER>Materials Site Assembly Public Comment for 10/25/22 
Meeting: Please forward for reading at tonight's meeting 

From: ullr 907 <ullr907@yahoo.com> 
Sent: Tuesday, October 25, 2022 10:53 AM 
To: G_Notify_AssemblyClerk <G_Notify_AssemblyClerk@kpb.us> 
Subject: <EXTERNAL-SENDER>Materials Site Assembly Public Comment for 10/25/22 Meeting: Please forward for 
reading at tonight's meeting 

CAUTION:This email originated from outside of the KPB system. Please use caution when responding or providing 
information . Do not click on links or open attachments unless you recognize the sender, know the content is safe and 
were expecting the communication . 

To the Kenai Borough Materials Site Subcommittee: 

My name is Daniel Hawksworth. I am a permanent resident of Hope, Alaska and have resided near 
the KPB Materials Site adjacent to the Hope Airstrip for over 20 years. 

For the entire duration of my residency here, the KPB has allowed flagrant and continuous violations 
of it's permitted use agreement with one particular contractor, AG & Building Supply, Owned by 
Robert Davidson of Hope, Alaska. 

I have submitted volumes of documentation over the years to Julie Dennison at the Land 
Management division of the KPB. Julie has been a champion of perpetually attempting to bring this 
contractor into compliance, but unfortunately, a lack of funding and resources means there are no 
"teeth" so to speak, to enforce permit agreements and violations of the terms of use agreements 
made with the KPB to operate at this site. 

A great example of this would be the numerous pieces of dilapidated heavy equipment like bulldozers 
that have been allowed to occupy this Materials Site as a personal equipment storage space for AG & 
Building Supply. Despite not being used or relating to any permitted work, these relics have and 
continue to leak copious amounts of oils directly onto the ground without any attempt to contain them 
at whatever location within the Materials Site the contractor chooses to park them. 

Another example would be the same contractor, AG & Building Supply, routinely operating in violation 
of the permit agreement, the posted regulations and standards the KPB requires to operate on the 
site as well as Alaska OSHA and M-SHAW regulations regarding slope angle and benching of 
excavation work. Vertical excavation is not allowed, yet the contractor repeatedly engages in such 
unsafe practices without penalty. It is only after repeated requests are made to the KPB, and even 
then, very infrequently, is the contractor required to restore the excavated slope into compliance with 
regulations. A 30 foot vertical fall hazard without any attempt to delineate the area is simply gross 
negligence and carelessness by the part of the contractor. 

1 
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The Land Management division clearly lacks the resources needed to oversee the proper operating 
procedures of it's permitted users. So similarly, we see a lack of resources to correct other site related 
issues. And I am only speaking to one site, so i imagine this to be quite a common and widespread 
issue on the Kenai Peninsula. 

No enforcement of site hours of operation. No enforcement of improper activities on the site such as 
camping or target shooting. No attempts to maintain or replace signage around the site. No gates or 
securing of access of the site. No enforcement of dumping of prohibited materials. No method of 
accurately reporting the amount of materials being removed from the site. These are all issues I 
routinely witness at the Hope Materials Site. 

To the Subcommittee, I ask you to please listen to what KPB residents that live near your Materials 
Sites are telling you. I ask you to please take actions that will allow for and fund the enforcement of 
Site Use Agreement violations. I ask you to take actions that have consequence to the violator. I ask 
that you take actions that show you acknowledge the concerns of neighbors of these Materials Sites, 
such as noise, hours of operation, dust control, unauthorized usage such as shooting, partying, and 
driving of off road vehicles. I ask you to limit access to all of the Materials Sites after hours by the use 
of locking gates, I ask you to hold contractors accountable for repeated bad behavior at these 
Materials Sites by terminating permits and contractual agreements (ie for road maintenance 
contracts) and not entering into any future agreements with repeat Site violators. 

As the saying goes, KPB Materials Site Subcommittee members, it's time to grow a pair. 

Sincerely, 

Daniel Hawksworth 
Hope, AK 
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Developing a peatland carbon project for the Kenai Peninsula 

424



Decembeer 9, 2022 

Mr. Brent Johnson, President, 
Kenai Peninsula Borough Assembly 
and Assembly members 

Dear Mr. Johnson and Assembly Members, 

Reading about the wish of the Assembly to review the Gravel Pit Ordinance, reminded me of my years 
if involvement with this. 

Drew Scalzi wrote the first one, which the Gravel folks hatted, they did not feel it was necessary to 
control their businesses, and deeply resented the efforts. I got involved thanks to Ann Byes of Anchor 
Point, who lives near a prime example of gravel pit abuse, where a house stands totally isolated by the 
deep extractions all around it. She and I were concerned that future extraction would not affect 
residents nearby, and had asked for at least a 300 ft. distance from a busy gravel pit just outside the 
quiet subdivision, and those folks are not happy about it. They can get local option zoning within the 
subdivision, but no protection outside the subdivision. 

It is time for the Assembly to consider zoning certain areas as residential, that would not allow gravel 
pits, or commercial businesses. It is the only way to ensure established subdivisions will be protected 
from commercial disturbances. 

In the past there has been a huge outcry against zoning, but I think the time has come. I see the 
planning committee li stening to impassioned cries against proposed gravel pits, and I can empathize. 
It is impossible to create an ordinance that will protect them, unless there is zoning. 

And somehow we have to recognize there is a need for gravel in order to build anything, roads, homes, 
etc. That is a vital business on the Peninsula. 

I do not envy you what lies ahead. I wish you the best in your endeavors. 

Sincerely, 

Milli Martin 
P.O. Box 2652 
Homer, Al;aska 99603 
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Warner, Avery 

Subject: FW: <EXTERNAL-SENDER>Gravel Pit Ordinance 2022-36 

From: Kathryn Carssow <kcarssow@live .com> 

Sent: Friday, December 9, 2022 3:21 PM 

To: G_Notify_AssemblyClerk <G Notify AssemblyClerk@kpb.us> 

Subject: <EXTERNAL-SENDER>Gravel Pit Ordinance 2022-36 

CAUTION:This email originated from outside of the KPB system. Please use caution when responding or 
providing information. Do not click on links or open attachments unless you recognize the sender, know the 
content is safe and were expecting the communication. 

Dear Assemblymembers, 

Gravel pits, if not designed thoughtfully and developed carefully, pose a se rious risk to underground drinking 

water and aboveground salmon streams, especially damaging to salmon fry habitat. As one whose income 

was dependent on salmon sportfishing in the Kenai Peninsula Borough, I am concerned that this ordinance be 

consistent with wise water management. Please incorporate the following considerations into the ordinance: 

• Keep surface and groundwater provisions in the ordinance to protect our drinking water and salmon 
streams from pollution . 

• Keep the fairness provision in the ordinance that requires not only new pits but also Prior Existing Use 

(PEU) pits to file an application and reclamation plan before digging into surface or groundwater. 

• Follow the recommendations of the hydrology experts for 1000ft buffers on all sides for drinking 

water, rather than only requiring a 500ft buffer on one side. 

Thank you for your work on this important ordinance. 

Sincerely, Kathryn Carssow, Homer 

Sent from Mail for Windows 
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D Kachemak Bay Conservation Society 
3734 Ben Walters Ln, Homer, AK 99603 
907 235.8214 

, ti kbayconservation@gmail.com 

Comments on KPB Proposed Ordinance 2022-36 

To 

KBP Assembly and Mayor, 

December 12, 2022 

The Kachemak Bay Conservation Society, (KBCS) has the following concerns and 
questions regarding ordinance 2022-36: 

1. Page 5, Section 21.29.010-C. Provide backup or refer to regulation on how the 300-foot 
linear distance was derived. Provide similar reference on rule or regulation for all other 
specific buffers mentioned in the document. Furthermore, we want to request a 1000 ft. 
Buffer of natural vegetation from the boundary line of any state or federal recreation 
lands. 

2. Pages 7, Section 21.29.030, the Site Plan needs to identify any EPA (and Alaska 
DEH) Wellhead Protection areas. 

3. Page 8, Section 21.29.040, A2 add to the end " .. . and will protect known surface water, 
groundwater sources and salmon habitats." 

4. Page 8, Section 21.29.040, A3, what are "sufficient" setbacks, buffer zones, and other 
safeguards? Please provide specifics. ( See # 1) 

5. Page 11, Section 21.29.050. 6 - correct: "4 feet below the proposed excavation" to "4 
feet below the lowest elevation of the proposed excavated area" 

6. Page 15, Section 21.29.057, 4f. Specify acceptable hydrologic techniques, methods or 
models for evaluation of subsurface and groundwater hydrology. 

KBCS also has grave concerns regarding noise, traffic, air pollution, and safety in 
neighborhoods. 

Respectively Submitted 

Roberta Highland, President 

Kachemak Bay Conservation Society 

1 

The Kachemak Bay Conservation Society's mission is to protect the environment of the Kachemak Bay region and greater Alaska 
by encouraging sustainable use and stewardship of natural resources through advocacy, education, information, and collaboration. 
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Warner, Avery 

Subject: FW: <EXTERNAL-SENDER>Ordinance 2022-36 Commentss 

From: Harold Shepherd <halshepherdwpc@gmail.com> 

Sent: Monday, December 12, 2022 12:00 PM 
To: G_Notify_AssemblyClerk <G Notify AssemblyClerk@kpb.us> 
Subject: <EXTERNAL-SENDER>Ordinance 2022-36 Commentss 

CAUTION:This email originated from outside of the KPB system. Please use caution when responding or 
providing information. Do not click on links or open attachments unless you recognize the sender, know the 
content is safe and were expecting the communication. 

Water Policy Consulting, LLC (WPC) provides consultation and advisory services to conservation 
organizations and Alaska Native Villages throughout the state including the Kachemak Bay Watershed related 
to: Climate Change, water and natural resource management and protection, fish and wildlife protection, human 
rights, sovereignty, fund raising and environmental justice issues. 

Please accept the following comments regarding the Kenai Peninsula Borough material site ordinance (gravel 
pit rules; Ordinance 2022-36) . Groundwater is critically important for people living on the Kenai Peninsula 
Lowlands as it is the primary source of water for most homes and businesses in this area. In the Lowlands 
region for example, most residents use domestic wells or developed springs as their water supply which are 
dependent upon limited groundwater resources, and which is therefore, vulnerable to changes in weather, 
climate, and/or water use. 

Domestic water supply in some areas of the Lowlands, relies on regional reservoirs including the Bridge Creek 
Reservoir in the Anchor River Watershed which serves as the water supply for the City of Homer. The reservoir 
relies at least in part on the groundwater that emerges first from springs and thereafter flows through streams 
and into the Bridge Creek Reservoir. 

Groundwater in the lowland also directly affects Salmon because it is critical for adequate stream flow, stream 
temperatures, and stream nutrients. Approximately half of summer stream flow begins by emerging from seeps 
and springs, which are sourced from groundwater. This groundwater is cooler than ambient stream water in the 
summer and warmer than ambient stream water in the winter, providing important thermal refugia for 
salmonids. 

Similarly, groundwater comes into contact with soils and biota as it flows to streams. Alder are particularly 
important, having a symbiotic relationship with bacteria living in root nodules. The bacteria harvest gaseous 
nitrogen in the atmosphere, converting it to dissolved nitrogen that can be passed to the alder. The alder then 
use that nitrogen to build proteins and chlorophyll, the latter essential for the photosynthesis that creates sugars 
that can then passed back to the bacteria. As groundwater passes beneath alder, it emerges enriched in nitrogen, 
which can then enhance productivity in the streamside wetlands and the streams themselves. 
In order to ensure clean water and healthy salmon in the region we must protect streams and 
groundwater. Gravel pits - if not designed thoughtfully and developed carefully - can pose a serious risk to 
salmon streams, especially baby salmon. 
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WPC therefore supports the following sections of and amendments to Ordinance 2022-36 which should be 
adopted in it's entirety: 

• Keep surface and groundwater provisions in the ordinance to protect our drinking water and salmon 
streams from pollution; 

• Keep the fairness provision in the ordinance that requires not only 

new pits but also Prior Existing Use (PEU) pits to file an application and reclamation plan before digging into 
surface or groundwater; 

• At the last hearing, hydrology experts recommended 1000ft buffers 

on all sides for drinking water, but the ordinance only requires a 500ft buffer on one side. 

These provisions in and changes to the Ordinance will help to ensure that gravel, salmon and our clean water 
resources are all valued in the discussion. 

Conclusion 

Groundwater in the Kenai lowlands is directly affected by gravel pits and is hydrologically connected to water 
needed by people and salmon. The Borough has a responsibility to protect this delicate balance of groundwater 
as a limited resource in relation to humans and salmon on Alaska's Kenai Peninsula Lowlands. 

Please let me know if you have any questions regarding these comments. Thank you. 

Hal Shepherd, Principal 

Water Policy Consulting, LLC 

P.O. Box 15332 

Fritz Creek, AK 99603 

halshepherdwpc@gmail.com 

www.waterpolicyconsulting.com 
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(907)491-1355 

WPC is located in Homer, Alaska on the traditional lands of the Dena 'ina, Alutiiq and Sugpiaq 
people of Alaska's southcentral region which have been in community here long before the 
occupations of settler culture, past and present. 
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COMMENTS FROM LYNNDA KAHN ON Ordinance 2022-36 

21.29.015. Material extraction exempt from obtaining a permit. 

A. Material extraction which disturbs an area of less than one acre that is not in a mapped flood 
plain or subject to 21.29.010(8), does not enter the water table, and does not cross property 
boundaries, does not require a permit. There will be no excavation within 32 feet of a lot line. 

Comment - There can be a lot of variability in the water table depending on the time of year 
you dig the test holes, and the substrate being affected, so a gravel operator can 
conceivably use this to their advantage. How does the Borough know whether or not a 

gravel operator ever enters the GW table during the permit term? Is this self-reported or 

does the Borough make occasional site inspections to ensure extraction never reaches the 
water table? 

Also, what criteria have been used to justify 32-ft? Depending on the depth of excavation at 
32-ft from any lot line, if one accounts for the very real likelihood of erosion over time, 32-ft 
does not appear adequate. 

C. A prior existing use under KPB 21.29.120 does not require a material extraction permit. 
Notwithstanding the foregoing, on or before January 1, 2026, a prior existing use under KPB 
21.29.120 must: (1) provide a reclamation plan under KPB 21.29.060 that is approved by the 
planning director or designee; and (2) come into compliance with the buffer zone requirements 
under KPB 21.29.05o(A)(1). 

Comment - Requiring a Reclamation Plan is not an onerous request, and the deadline of 2026 

seems unwarranted. Since we are only just now approaching Jan. 2023, I recommend a 
more reasonable deadline of Jan. 1, 2025, which is ample time for any prior existing use 
operator to develop a Plan . 

21.29.020. Types of permits available. 
A. Counter permit. A counter permit is required for earth material extraction which disturbs 
more than one acre and less than 10 cumulative un-reclaimed acres. Material processing, 
screening, or crushing, and material extraction within four feet of the seasonal high-water 
table is prohibited under a counter permit. 

Comment - What steps would be required to ensure any authorized activities remain at least 
4-ft or more above the seasonal high-water table? How would the Borough know, at any 
given time, whether or not this requirement is not being violated throughout the permit 

term? Is this self-reported or would the Borough make occasional site inspections to ensure 

extraction never reaches the 4-ft mark? 

B. Conditional land use permit. A conditional land use permit (CLUP) is required for the 
following types of earth material extraction or uses: 
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1. Earth Materials Extraction CLUP. An Earth Materials Extraction CLUP is required for any 

material extraction which disturbs 10 or more cumulative acres. Material processing, screening 
or crushing, or extraction within four feet of the seasonal high-water table is prohibited under 
this permit. The standard conditions set out in KPB 21.29.050 are applicable to this type of 

CLUP. 

Comment - What steps would be required to ensure any authorized activities remain at least 

4-ft or more above the seasonal high-water table? How would the Borough know, at any 
given time, whether or not this requirement is not being violated throughout the permit 
term? Is th is self-reported or would the Borough make occasional site inspections to ensure 
extraction never reaches the 4-ft mark? 

8. A site plan, prepared by a qualified independent civil engineer licensed and active in the State 

of Alaska to include the following: 

B. In addition to the requirements in subsection (A) of this section, all activity must be 

conducted in compliance with state or federal regulations governing the items listed below. 

Written documentation of compliance with these regulations is not required. Complaints 

received by the borough of violations of requirements within this section will be forwarded to 

the appropriate agency for enforcement, this includes but is not limited to: 

1. Air quality. 

2. Water quality. EPA or ADEC regulations controlling spills, spill reporting, storage and disposal 

of oil, anti-freeze and hydrocarbons. 

Comment - KPB should be more explicit and cite exactly which regulations they are referring 

to, e.g. chapters/sections, so there is no confusion. 

3. Hazardous Materials. Use and storage of hazardous materials, waste and explosives. 

a. EPA regulations controlling use of hazardous materials must be followed; 

Comment - KPB should be more explicit and cite exactly which regulations they are referring 
to, e.g. chapters/sections, so there is no confusion. 

One final comment - As you are aware, Arsenic is present in many areas on the Kenai 

Peninsula. As such, exposing buried soils to a different environment could result in 

oxidation and transport of Arsenic. Minerals, such as arsenic, could oxidize when exposed, 

and could change the chemistry in the water. Groundwater chemistry can greatly influence 

the mobility of Arsenic in groundwater. 
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Resolution 2022-2 

Recommendations Regarding 

Kenai Peninsula Borough Ordinance 2022-36 

Whereas, the Kenai River Special Manage Area Advisory Board was 
created by the Legislature for the purpose of advising the Alaska 
Department of Natural Resources, Division of Parks, other state and 
federal agencies, the Kenai Peninsula Borough and other municipalities 
regarding matters affecting the Kenai River Special Management Area, and 

Whereas, the Kenai Peninsula Borough is enacting Kenai Peninsula 
Borough Ordinance 2022-36 pertaining to earth materials extraction and 
processing sites, and 

Whereas, the Board has reviewed and considered the current draft and 
proposed amendments offered by members of the Assembly and public 
comments: 

Therefore, the Board respectfully offers the following comments for 
consideration: 

21.29.029. This section allows an applicant to get a Counter permit without 
public notice for parcels up to 10 acres. The Board opposes that amount 
as being too large and believes 2 and one-half acres is appropriate. 

Ground Water. In considering handling of water on the sites, the regulation 
should include surface water and surface water drainage as well as 
underground water levels. 

Treatment of Existing Pits. The Board is concerned about exempting 
existing pits. The Board recommends that the Borough undertake the 
active management of these pits to ensure the owners implement a 
reclamation plan and conform to standards. The State of Alaska does not 
have an adequate budget to ensure existing pit owners comply with 
reasonable standards. 

Buffer Zones. The Board believes the proposed 32 foot buffer from edge 
of the applicant's property boundary to adjacent properties should be 
increased to 100 feet. 
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In addition, the Board specifically recommends a buffer of 1,000 feet from 
any existing developed facility within KRSMA. A developed facility means 
any campground, boat launch, parking facility, signage or access roads 
developed or built by State Parks. This distance will better alleviate dust 
and noise. 

Hours of Operation for Pits and Processing Plants. The hours of 
operation should be limited to 8:00 a.m. to 5:00 p.m. for six days per week 
so no activity takes place on Sunday. 

Necessary Monitoring and Further Research. The Board recommends 
sufficient budget be allocated for supervision of newly permitted and 
existing pits. Moreover, the Board recommends the Borough fund 
necessary scientific research to better assess ground water flows and 
potential solutions to prevent pollution. 

Approved: December 8, 2022 
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Warner, Avery

Subject: FW: <EXTERNAL-SENDER>Gravel pits

 
 
Dear Assembly members, 
 
I am a lifelong Alaskan resident, I own a local business and home in Sterling, Alaska. I am very concerned about the 
proposed changes to the gravel pit rules. 
 
The proposed changes go against both science and common sense.  The changes clearly make the financial success of 
gravel pit owners a priority far and above the safety of all our residents drinking water and the health of our rivers and 
fish. The livelihood of the entire peninsula and my community relies on fishing and unspoiled natural beauty‐ not gravel 
development. My partner is a fishing guide, I am an artist. We live here because of the beautiful scenery and world 
renowned fishing, it’s also why we have millions of tourists every year‐they don’t come for the gravel pits and they 
won’t keep coming back if we poison the ground water and river and destroy the natural beauty. This is a tourism 
economy. Land should be developed very carefully here. This place is incredibly special, it’s your job as representatives 
of the people and communities here to keep it that way. 
 
Please keep the surface and groundwater provisions we have in place. 
 
Keep the fairness provision in the ordinance. Small communities need a voice, not to be silenced by the wealthiest 
residents (the largest house in my whole neighborhood is owned by a gravel pit owner, he lives in a gated mansion with 
a full runway and a lawn that looks like a golf course). 
 
Please keep a drinking water safety buffer of at least 1000ft on all sides‐ as is very clearly required for safety by scientific 
studies. Allowing for only a 500ft buffer on one side (when this is a clear known risk and twice that amount is required) 
foolishly threatens the health and safety of our community. 
 
The new ordinance allows for careless, unsafe and unsightly land development without community input‐for no other 
reason than simple greed. Please vote against the new gravel pit ordinance. 
 
Thank you for your time, 
Laura Dewey 
 
Sent from my iPhone 
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Warner, Avery

Subject: FW: <EXTERNAL-SENDER>Public Comment Letter Re: An Ordinance Amending KPB 
21.29, KPB 21.25, and KPB 21.50.055 Regarding Material Site Permits, Applications, 
Conditions, and Procedures

Attachments: KP-CISMA Comment Letter Gravel Ordinances_12.13.2022.pdf

 
 

From: Katherine Schake <katherine@homerswcd.org>  
Sent: Tuesday, December 13, 2022 9:44 AM 
To: G_Notify_AssemblyClerk <G_Notify_AssemblyClerk@kpb.us> 
Cc: KP‐CISMA <kenaipeninsula.invasives@gmail.com> 
Subject: <EXTERNAL‐SENDER>Public Comment Letter Re: An Ordinance Amending KPB 21.29, KPB 21.25, and KPB 
21.50.055 Regarding Material Site Permits, Applications, Conditions, and Procedures 
 
CAUTION:This email originated from outside of the KPB system. Please use caution when responding or providing 
information. Do not click on links or open attachments unless you recognize the sender, know the content is safe and 
were expecting the communication. 
 
To Whom It May Concern,  
 
Please accept this public comment letter on behalf of the Kenai Peninsula Cooperative Invasive Species Management 
Area regarding the ordinances amending material extraction site permits and related activities. 
 
This is specifically for the KPB Assembly and Lands Committee, who is meeting tonight (Dec. 13th) to review the 
ordinance amending: KPB 21.29, KPB 21.25, and KPB 21.50.055. 
 
Thank you, 
Katherine 
‐‐ 
 
Katherine Schake 
Invasive Species Program Manager 
Homer Soil & Water Conservation District 
www.homerswcd.org 
432 E. Pioneer Ave 
Homer, AK 99603 
(907) 205-0235 
____________________________ 

 
kenaiinvasives.org 
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ra~SOIL&\NATER ~LA. , ::a:: C O N S E RV AT I O N D I S TR I C T 

To: 
Kena i Peninsula Borough Assembly and Committee Members 

From : 
Tiffany Brand - District Manager 
Kenai Soil and Water Conservation District 

RE: Gravel Pit Code Revisions 

As a proud resident of the Kenai Peninsula since 1996 and land owner for the last 20 years I have 
watched our communities grow, flourish, and struggle . As a volunteer and professional with many hours 
and miles spent on our lands, I have also seen the challenge and harm of that development. I foresee the 
Borough and its encompassed municipalities facing further costly challenges if simple preventative 
measures are not taken to address the rising issue of noxious non-native{invasive) plant presence and 
spread. Therefore th is letter is written to encourage the Assembly and pertaining Committees to 
consider adding provisions addressing this issue to the developing Gravel Pit/Material Site Code revision. 

The Kenai Soil and Water Conservation District is a long acting public entity w ith a purpose to promote 
success and sustainability in our area. In recent years we have operated a successful program entitled 
"Weed Free Gravel". This certification program involves gravel pits being inspected by a field expert and 
receiving advice for eliminating any high priority noxious non-native(invasive) plant life present. A Weed 
Free Gravel Certification is requ ired for some contact work, for example that done near or within federal 
parks . This program therefore helps qualify those companies for said contracts when they come about. A 
vital purpose for this requirement is due to the extreme harm and cost that arises from the introduction 
of invasive plant species. While we are not suggesting the Borough requ ire all pit owners to obtain a 
certification from this program; we are strongly advising and encouraging provisions be written into code 
that require pits be inspected, and high priority invasive species be dealt with to prevent inevitable 
spread. 

The Kenai Peninsula, and Alaska as a whole, is un ique in many ways; something we are all proud of. In 
that, operators on the Peninsula travel hundreds of miles, often in one day, from site to site . In addition, 
our residents also cover a broad area traveling on lands and roadways; not to mention that our highest 
traffic times on the Peninsula are during the summer season when invasive plant species are at their 
most viable to spread. Our habitats on the Peninsula are vital to not only our own sustainability, but to 
the revenue producing industries that thrive here. Invasive plant species threaten those habitats. It is 
therefore vital that we take act ion to address and prevent further harm . 

One of the most successful measures to prevent the spread of harmful invasive plant species and reduce 
costly eradications in the future is to target material sites that are moving not only material, but also 
equ ipment in and out. This can be done simply and effectively with little effort. 

Example Steps for Prevention : 
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1) Have existing and new material sites inspected at the beginning of the season and at least once 
during mid season depending on the duration of use. Have invasive species identified and 
eradication methods advised . 

2) Eradicate invasive plants identified before material is transferred offsite. Examples of simple 
eradication include burning, burying, and pesticide application . Until invasive plants are 
eradicated avoid equipment travel and material transfer in the area . 

3) Survey worksites for invasive plants when bringing equipment and material in or out to avoid 
transferring back to a main material site. If invasives are discovered contractors may choose to 
deal with them themselves or request the land owner do so before moving forward . 

The damage and spread of invasive plant species is not new to our area, however it is a concern that is 
rapidly becoming more prevalent as the damage quickly had on a habitat and the costs incurred in the 
process are substantial. It demands attention and action . The Borough is a vital entity of leadership with 
the opportunity to instill positive change to address this threat . The Kenai Soil and Water Conservation 
District and collaborating agencies such as Kenai Watershed Forum and the Kenai Peninsula Cooperative 
Invasive Species Management Area (KP-CISMA) are available to answer questions and offer assistance in 
the committee's efforts. At Kenai Soil and Water we have a long time local expert in the field that is also 
available for consultation. With great merit and in effort to preserve the integrity of the lands governed 
by the Kenai Peninsula Borough I urge the Assembly and its appointed Committees to add provisions to 
address the threat of invasive plant species into the current Gravel Pit/Material Site Code revisions. 

Thank you for your time. 

-Tiffany Brand 
District Manager 
Kenai Soil and Water Conservation District 
110 Trading Bay Su ite 160 
Kenai, AK 99611 
(907) 741-7923 
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Borough Assembly Members, 
 
I strongly urge you to protect the residents of the KPB by adopting an ordinance to oversee prior 
existing material sites. 
 
Your role as an Assemblyman is to protect the residents as well as the land within the KPB. 
 
Your job is similar to a fathers, we just celebrated Fathers Day, we honor fathers who raise 
children by teaching proper values and integrity, leading by example protecting the family and 
home. I expect all "Assemblymen" to protect us, your family are the residents of KPB from the 
known and unknown deeds of unmonitored pre-existing gravel pit operations. 
 
You are currently responsible for; not protecting us from the abuse of unregulated material sites. 
These abuses have long term effects for the land and community. Instead of a site being left 
usable after reasonable gravel extraction leaving land for homes or ball fields or parks, they are 
now dumping grounds for worn out excavation equipment, and any junk the owner wants to 
dump and park in their pit. 
 
In my neighborhood we have been flooded twice in the last ten years. Water covering Greenridge 
Street for more than two weeks at a time. No roadside ditches to drain water away from homes. 
This Gravel pit operator knowly dumped water using buried piping last summer. They continue 
to dig into the aquifer sixty plus feet below Kobuk Road and the neighboring residential homes 
why? Now the permeable layer has been compromised and water is being drained into a lower 
adjacent  PEU gravel pit creating a huge puddle that never dries up. The higher up PEU pit 
drains water down through the sand embankment and has created standing water for months in 
the adjacent PEU. I am sure this is illegal moving water off site by draining through the sand 
embankment to a lower adjacent property owned by a different PEU gravel pit. 
For money, this greed and attitude "I can do what I want" is jeopardizing neighborhoods and 
property values. 
 
Enstar's high pressure natural gas pipeline transiting the PEU material site near me and the Big 
Eddy state road ROW also is impacted. No standards for material removal digging to close to 
right of way, no monitoring, no standards for excavation and sloping adjacent to state and 
borough roads and high pressure pipeline ROW's. Within the PEU gravel pit Enstar had to shut 
down recent excavation activity next to their ROW, no borough standards or notification 
procedure or plan for gravel excavation. Excavated slopes are filled with trees and slash and dirt 
instead of being left safe and secure with naturally compacted gravel. 
 
How many times in the last ten or fifteen years has the Borough Assembly voted to control the 
Prior-Existing Material sites?  At least three times an ordinance has lost by one vote. This is an 
ongoing issue that can no longer be swept under the rug and ignored. 
 
So in summary, if you are interested in a "PEU" dump near you full of old junk heavy 
equipment, scrapers, bulldozers, excavators, tanker trucks and trailers, scrap semi trucks and 
dump trailers and vans, pickups and cars. Old atco trailers, motorhomes, old tires, old oilfield 
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piping and pumps, lots of scrap steel. And of course none of this old equipment leaks oil or fuel. 
After being abandoned for years with no renovation or remediation plan. 
If unmonitored, digging into the water table is good for the surrounding neigborhood's well 
water. If dumping trees and stumps into these excavation ponds, of course that water will prevent 
the trees being able to biodegrade and become dirt again. That's what lumber mills do is sink 
logs into water to prevent degradation of the tree until it's needed for lumber. 
 
Too bad the PEU materials site can't be a subdivision, baseball or soccer fields, or a park with 
walking and bike trails. Instead it's a dumpsite for junk equipment. The land has been molested 
and raped of any and all usable material for the $ buck and then becomes a nice convient 
dumping place and future hazadours materials waste site. 
 
Please vote to protect your community and family. I urge you to support an Ordinance to 
properly regulate Prior Existing Material sites, many need oversite. All need a plan for the future. 
 
If you would like to see what's happening in my neighborhood please contact me for a short 
visit.  
 
Thank you for your consideration of an Ordinance to regulate and oversee  Prior Existing Use 
material sites, gravel pits. 
 
Greg Turner 
36055 Greenridge Street 
Soldotna Ak 99669 
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From: Turner, Michele
To: Ward, Tamera
Subject: FW: Greenridge Street
Date: Tuesday, June 20, 2023 2:13:46 PM

Public Comment Ordinance 2022-36.

 

Begin forwarded message:

From: DR Lee <dr.lee@live.com>
Date: June 20, 2023 at 1:36:54 PM AKDT
To: assemblyclerk@kpb.us
Cc: Soldotna Neighbors Elena Staab <elena-joy@hotmail.com>
Subject: Greenridge Street

﻿
To whom it May Concern , 
I have had property on Greenridge Street lot 50 and 51 Rainbow Subdivision for over
ten years and my property is eroding every year because of the increased overflow of
the adjoining gravel pit. The pit water  erodes all surrounding land in our neighborhood
and so much that our road becomes flooded and closed. This pit must be closed or
closely monitored or soon we will have no useful property on our land or no useful
road. 
sincerely,
Drs. Cynthia and Russell O’Hare
Lots 50/51 Greenridge Street
359 Porcupine Ct 2 
Soldotna AK 99779
9073782987
Sent from my iPhone
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Turner, Michele

From: Kenai Peninsula Borough <webmaster@borough.kenai.ak.us>
Sent: Monday, July 10, 2023 2:14 PM
To: BoroughAssembly; Mayor's Department
Cc: Turner, Michele
Subject: New Public Comment to Assembly Members

Your Name: Eero Schultz 

Your Email: eeroschultz@gmail.com 

Subject: Qap Gravel Yard Mile 18 Seward Highway Excessive Noise 

Message: 

Kenai Penisula Borough assembly, 
 
Please address my concerns outlined below. 
 
Incessant and exceeding loud warning signals of imminent danger are being broadcast onto my private property and 
guest cabins by QAP heavy machinery backing up at all hours on their gravel yard on mile 19 of the Seward highway. It 
was misleadingly promised by QAP that this would not be an issue at the preliminary hearing that granted conditional 
permit 2022-21 to QAP to operate their gravel yard in my residential community. Any clause forbidding this noise was 
consequentially omitted from the conditional permit. Any sound abatement at the gravel yard is totally ineffective. The 
gravel yard is in a residential community and is on a totally inappropriate site that is too small.  
 
How does the Kenai Peninsula Borough propose to put a stop to this ongoing untenable and unaddressed situation?  
 
It would be advisable that contracts written by the Borough for future conditional permits for privately owned gravel 
yards operating in residential areas would include a clause forbidding the use of back up warning beepers in an effort to 
safeguard inhabitants of the Kenai Peninsula from having to endure the living hell of living next a gravel yard. Better yet 
don’t allow gravel yards in residential communities. 
 
I’m quite sure none of the people involved in granting the conditional permit would sign off on a gravel yard in their own 
back yard. What gives? 
 
Faithfully yours, 
 
Eero Schultz 
Kenai Peninsula  
27181 Seward Highway The Cabins on Kenai Lake 
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Turner, Michele

Subject: FW: <EXTERNAL-SENDER>Qap Gravel yard Mile 19 Seward Highway Noise

 

From: Eero Schultz <eeroschultz@gmail.com>  
Sent: Monday, July 10, 2023 2:05 PM 
To: Ecklund, Cindy <CEcklund@kpb.us>; Ruffner, Robert <RRuffner@kpb.us>; Mayor's Department 
<MayorDepartmental@kpb.us>; Mayor Peter Micciche <pmicciche@kpb.us> 
Cc: Jan-Ake Schultz <jaischultz2@yahoo.com>; alex.beattie@gateway240.com 
Subject: <EXTERNAL-SENDER>Qap Gravel yard Mile 19 Seward Highway Noise 
 

CAUTION: This email originated from outside of the KPB system. Please use caution when responding or providing 
information. Do not click on links or open attachments unless you recognize the sender, know the content is safe and 
were expecting the communication.  

Kenai Penisula Borough assembly, 

 

I write to you again, please respond to my concerns. 

 

Incessant and exceeding loud warning signals of imminent 
danger are being broadcast onto my private property and 
guest cabins by QAP heavy machinery backing up at all hours 
on their gravel yard on mile 19 of the Seward highway.  It was 
misleadingly promised by QAP that this would not be an issue 
at the preliminary hearing that granted conditional permit 
2022-21 to QAP to operate their gravel yard in my residential 
community.  Any clause forbidding this noise was 
consequentially omitted from the conditional permit.  Any 
sound abatement at the gravel yard is totally ineffective.  The 
gravel yard is in a residential community and is on a totally 
inappropriate site that is too small.  
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How does the Kenai Peninsula Borough propose to put a stop 
to this ongoing untenable and unaddressed situation?   
 
It would be advisable that contracts written by the Borough for future conditional permits for 
privately owned gravel yards operating in residential areas would include a clause forbidding the use 
of back up warning beepers in an effort to safeguard inhabitants of the Kenai Peninsula from having 
to endure the living hell of living next a gravel yard.  Better yet don’t allow gravel yards in residential 
communities. 
 
I’m quite sure none of the people involved in granting the conditional permit would sign off on a 
gravel yard in their own  back yard. What gives? 
 
Faithfully yours, 
 
Eero Schultz 
Kenai Peninsula  
27181 Seward Highway The Cabins on Kenai Lake 
 
929-575-3402 
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Ward, Tamera

Subject: FW: New Public Comment to Assembly Members

From: Kenai Peninsula Borough <webmaster@borough.kenai.ak.us>  
Sent: Thursday, July 13, 2023 11:59 AM 
To: BoroughAssembly <Borough‐Assembly@kpb.us>; Mayor's Department <MayorDepartmental@kpb.us> 
Cc: Turner, Michele <MicheleTurner@kpb.us> 
Subject: New Public Comment to Assembly Members 
 

Your Name: Rick Smeriglio 

Your Email: foth@arctic.net 

Subject: KPB ordinance 2022‐36 material extraction 

Message: 

I live in the mountainous part of KPB next to a rock quarry on a KPB parcel. The existing permit under KPB current ordinance, does not protect my interest as an 
adjointing landowner. I see nothing in the proposed changes to the ordinance that would protect me as the quarry inevitably applies for permits to expand. The 
proposed changes seem geared to digging gravel on flat land. They do not address the case of blasting rock on steep terrain. Certainly for extraction on its own 
public land, distinguished from extraction on private parcels, KPB can afford greater restrictions to protect private interests. 
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Ward, Tamera

Subject: FW: <EXTERNAL-SENDER>Re: [EXTERNAL] ReRe:  Copy of ordinance substitute and Sectional analysis

From: K, E, & E Martin <keeconstructionllc@yahoo.com>  
Sent: Tuesday, September 5, 2023 9:06 AM 
To: Derkevorkian, Richard S. <RSDerkevorkian@Marathonpetroleum.com> 
Cc: Mayor Peter Micciche <pmicciche@kpb.us>; Elam, Bill <belam@kpb.us>; Hibbert, Brent <bhibbert@kpb.us>; Johnson, Brent <bjohnson@kpb.us>; Ecklund, 
Cindy <CEcklund@kpb.us>; Chesley, Lane <lchesley@kpb.us>; Tupper, Mike <MTupper@kpb.us>; Cox, Tyson <tysoncox@kpb.us>; Ribbens, Peter 
<pribbens@kpb.us>; Kelley, Sean <skelley@kpb.us> 
Subject: <EXTERNAL‐SENDER>Re: [EXTERNAL] ReRe: Copy of ordinance substitute and Sectional analysis 
 

CAUTION: This email originated from outside of the KPB system. Please use caution when responding or providing information. Do not click on links or open 
attachments unless you recognize the sender, know the content is safe and were expecting the communication.  

To All, NO Amendments needed! Vote it down. 
 
First this ordinance is an abomination, it's an attack on Private property rights using unauthorized powers to spot ZONE one industry ,with overly 
restrictive regulation, It disregards individual liberties , opportunism grounded in Free Enterprise, works to create less competition by unequal 
application across the borough, It disregards the Estoppel Doctrine protecting PEU ownership. 
 It takes jurisdiction over water usage & access, only in both the Federal & State powers!  
The real world result of passing this Ordinance is forcing Property /  Business owners to sue to get justice from takings of rights.  
The most Visual hideousness is it's actual portion addressing Visual restriction which attempt to divide us Citizens by what looks good to one but not 
to another!  
 
This ordinance should go down in flames!  
 
Edward & Kathleen Martin   
907-252-7857 , 907-252-8163         
 
KEE Construction, LLC 
 
 
On Tuesday, September 5, 2023 at 07:22:42 AM AKDT, Derkevorkian, Richard S. <rsderkevorkian@marathonpetroleum.com> wrote:  
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All, 
 
I just want to echo Ed's point that the most important testimony is tonight and that it's going to take an overwhelming amount of support and continuity from you all 
on specific items to get them amended. Many of these things were already discussed and attempted to be improved by Bill or I and they were voted down by the 
rest of the assembly. 
 
Suggestions for testimony tonight, 
 
-Start with name, and the company you own operate if you're comfortable with that. 
 
-What specific area of the ordinance needs amended. 
 
-why does that area need changed 
 
Ed's done a tremendous amount of work on this over the past year improving it where he can, without some support from you over the next two weeks I'm 
concerned that this document won't change much.  
 
Richard Derkevorkian 
 
Get Outlook for iOS 

From: Robert T Peterkin II <robert.peterkin@rocketmail.com> 
Sent: Saturday, September 2, 2023 11:51:10 PM 
To: dirttco@yahoo.com <dirttco@yahoo.com>; d.merkes@alaska.net <d.merkes@alaska.net>; matt.hampton@gcinc.com <matt.hampton@gcinc.com>; 
mkorynta@colaska.com <mkorynta@colaska.com>; office@dibblecreekrock.com <office@dibblecreekrock.com>; office@eastroadservices.com 
<office@eastroadservices.com>; jakedenbrock@hotmail.com <jakedenbrock@hotmail.com>; drosssxq@gmail.com <drosssxq@gmail.com>; ajzjf@aol.com 
<ajzjf@aol.com>; alpineexc@yahoo.com <alpineexc@yahoo.com>; clarkshore@gmail.com <clarkshore@gmail.com>; ddbbrown@msn.com 
<ddbbrown@msn.com>; dlconst.smith@gmail.com <dlconst.smith@gmail.com>; agbld_rd@yahoo.com <agbld_rd@yahoo.com>; emmitttrimble@gmail.com 
<emmitttrimble@gmail.com>; hteinc@hotmail.com <hteinc@hotmail.com>; louexcavate@gmail.com <louexcavate@gmail.com>; mbrown@salamatof.com 
<mbrown@salamatof.com>; metcoak@gmail.com <metcoak@gmail.com>; mikearno@lppowersports.com <mikearno@lppowersports.com>; 
pavingalaska@hotmail.com <pavingalaska@hotmail.com>; pearseconstruction@yahoo.com <pearseconstruction@yahoo.com>; pjkgravel@gmail.com 
<pjkgravel@gmail.com>; robbynlmichel@gmail.com <robbynlmichel@gmail.com>; seancude@yahoo.com <seancude@yahoo.com>; jack.nspci@alaska.net 
<jack.nspci@alaska.net>; steamonwheelsllc@alaska.net <steamonwheelsllc@alaska.net>; loren@nnai.net <loren@nnai.net>; gbfowler@alaska.net 
<gbfowler@alaska.net>; lwiley@gci.net <lwiley@gci.net>; yragui@acsalaska.net <yragui@acsalaska.net>; krogseng@acsalaska.net <krogseng@acsalaska.net>; 
axtelent@acsalaska.net <axtelent@acsalaska.net>; wwong@chumleycorp.com <wwong@chumleycorp.com>; cwittmer@chumleycorp.com 
<cwittmer@chumleycorp.com>; stegerenterprises@outlook.com <stegerenterprises@outlook.com>; marklangfitt@yahoo.com <marklangfitt@yahoo.com>; 
jtmahan@yahoo.com <jtmahan@yahoo.com>; 907danbrown@gmail.com <907danbrown@gmail.com>; gcodyb@gmail.com <gcodyb@gmail.com>; 
lee.ulmen@gmail.com <lee.ulmen@gmail.com>; aknuggets@gmail.com <aknuggets@gmail.com>; bmohr@ciri.com <bmohr@ciri.com>; 
cicincalaska@gmail.com <cicincalaska@gmail.com>; tsfg213@hotmail.com <tsfg213@hotmail.com>; coursen@acsalaska.net <coursen@acsalaska.net>; 
ray@summitexcavation.org <ray@summitexcavation.org>; pencon@alaska.net <pencon@alaska.net>; kbalaska@comcast.net <kbalaska@comcast.net>; 
sdavis@davisblock.com <sdavis@davisblock.com>; cdavis@davisblock.com <cdavis@davisblock.com>; sstub1812@gmail.com <sstub1812@gmail.com>; 
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josh@specialtyexcavating.com <josh@specialtyexcavating.com>; rverba@hotmail.com <rverba@hotmail.com>; cap@dibblecreekrock.com 
<cap@dibblecreekrock.com>; randy@alconstructionak.com <randy@alconstructionak.com>; ssettle@ciri.com <ssettle@ciri.com>; akdander@gmail.com 
<akdander@gmail.com>; ak_mamabear@yahoo.com <ak_mamabear@yahoo.com>; arnocon@xyz.net <arnocon@xyz.net>; terry@tsrmobile.com 
<terry@tsrmobile.com>; kirkh@lynden.com <kirkh@lynden.com>; littt1@yahoo.com <littt1@yahoo.com>; Matt Letzring <mattletzring@gmail.com>; KEE 
Construction <keeconstructionllc@yahoo.com>; Eshlem Rc <eshlemrc@yahoo.com>; JB/KT <jbandkt@gmail.com>; Joseph Ross <smokeross@alaska.net>; Sean 
McKeown <seanm@lynden.com>; Gregoire Construction <gregoireconstruction@gmail.com>; Cole Petersen <cole@metcoalaska.com>; 
steve@fosterconstructionak.com <steve@fosterconstructionak.com>; dnorris1136@gmail.com <dnorris1136@gmail.com>; Bill Elam <belam@kpb.us>; 
Derkevorkian, Richard S. <rsderkevorkian@marathonpetroleum.com>; Kpac Association <kpacassociation@yahoo.com> 
Subject: [EXTERNAL] ReRe: Copy of ordinance substitute and Sectional analysis  
  
Ed, Great work, Didn't mean to be short at the meeting just trying to Keep us focused, I feel all and all it was productive too bad there wasn't 50 members there. Defiantly share tis with the membership, we should also ask for a minimum  

Ed, 
 
Great work, Didn't mean to be short at the meeting just trying to Keep us focused, I feel all and all it was productive too bad there wasn't 50 members there. 
Defiantly share tis with the membership, we should also ask for a minimum dues of $100.00 per member. I am glad to help be treasure if you want me to start an 
account.  
 
Robert 
907-252-7482  

On Saturday, September 2, 2023 at 09:01:42 PM AKDT, Kpac Association <kpacassociation@yahoo.com> wrote:  
 
 
Hello everyone! 
    So this is what we came up with as things needed to be corrected in the ordinance substitute. 
1. The Kachemak Bay Estuarine Research Reserve should be struck from any involvement in material sites. 
2. The mention of health, safety, and general welfare should be struck from the ordinance substitute. There have been no studies to 
show that any of the codes written effect the aforementioned.  
3. 21.29.015 No excavation within 32' of a lot line needs to be changed back to 10'. There is no evidence for this restriction other than 
"more must be better". 
4. The exemption for Seward and vicinity from this ordinance should be nullified. Equal protection of the law. 
5. The processing waiver of 60 days for a counter permit should be changed to 30 days per year. 
6. The Type 1 CLUP permit should be deleted. It is useless and no one will apply for a permit without processing. 
7. The mention of an engineer or hydrologist to make reports for the application or maintenance of permits is wasteful spending on our 
part if the Planning Director and Code compliance officer do not have the same credentials. How can we rely on them to decipher such 
a report if they do not have equal education? 
8. 21.29.040 Standards. This whole section has no standards. Nothing is measurable, thus opens discretion. Mitigation of groundwater 
flow paths for juvenile salmon is unproven and capricious to say the least. There is no possible way to install a material site in an area 
without changing the "Character" of the surrounding area. 
9. They are requiring us to mitigate dust without giving us any access to water. A well will not do to fill a water truck before it dries out 
and becomes dusty again. If we are to take on dust control, we need the tools to do the job. 
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10. 21.29.050 (B) Discretionary Conditions should be deleted entirely. The planning commission does not want or need Discretionary 
Conditions. They need strict measurable standards. 
11. View should be deleted from Special impacts zone. View needs to be defined as the ability to view the operation from a public 
roadway directly adjoining the parcel boundaries. Not from a private property or residence. 
12. Qualified Professional must be defined.  
13. Annual reports and reporting two years after closeout of a Type III material site is overreaching. 
14. Reclamation needs to be defined as all disturbed areas unless a post mining use is applied. Then it should be reduced to finishing 
slopes to a 2:1 and seeding them. Leaving the floor of the site for other post mining uses. 
15. 21.29.065 should be deleted. If strict measurable standards are used and met, there will be no confusion. If the situation changes 
for the application, the applicant should not have to wait for the government to exercise the applicant's right to the use of the 
resources. 
16. 21.29.070 If the permit is currently not in violation, it should be approved by the administration. The two year probation period 
should be deleted. Additional discretionary conditions should also be deleted. The standards must be strict and measurable.  
17. 21.29.100 Should be deleted or defined as to the exact cost of recordation. 
18. 21.29.120 (D) needs better definition. It reads as if the PEU is restricted to its current working area. It should read PEU permitted 
boundaries. 
 
Let me know if you have anything else! Also, I will need people to speak on some of these issues. We all will have 3 minutes each and 
might get time to speak on 3 issues each. So to cover 18 issues, we need 6 people to speak minimum. 
 
Next Tuesday is the only public comment that will matter. The following meeting will be in Homer and they will vote to adopt there. So 
any amendments will be spoke on Tuesday and prepared for vote on the following meeting. 
 
Thanks, Ed. 
(907)252-2554 
On Friday, September 1, 2023 at 07:55:59 PM AKDT, Kpac Association <kpacassociation@yahoo.com> wrote:  
 
 
If you all have a hard time finding them, I figured out how to download and send them. Meeting tomorrow at my shop. Noon. 
Ed Martin III 
(907)252-2554 
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Ward, Tamera

Subject: FW: <EXTERNAL-SENDER>Kpac association 18 grievances 2023-36
Attachments: 9-5 greivences.docx

From: Kpac Association <kpacassociation@yahoo.com> 
Date: September 6, 2023 at 9:58:07 AM AKDT 
To: G_Notify_AssemblyClerk <G_Notify_AssemblyClerk@kpb.us> 
Subject: <EXTERNAL‐SENDER>Kpac association 18 grievances 2023‐36 

  
 

CAUTION: This email originated from outside of the KPB system. Please use caution when responding or providing information. Do not click on 
links or open attachments unless you recognize the sender, know the content is safe and were expecting the communication.  

 
Please forward to all assembly members. 
 
    Attached is a list of our 18 grievances with the ordinance. I'm hoping this informational meeting being scheduled is for 
the public and more importantly the industry, to bring you information, rather than the assembly to try to explain and sell 
this piece of legislation to the public. If I learned anything from last night's assembly meeting, it is that the public, the 
industry, and the planning commission, DOES NOT want discretion in code!!!  
 
    I will make myself available to the assembly publicly to explain in detail why each grievance has merit. I think it is 
important I do so, to the fullest extent, so the assembly understands the cause and effect of each piece of code. 
Understandably, some of the grievances on the list are there because of inconsistencies between the substitute and the 
sectional analysis or typo's in either. Thus, proving the rush these documents were constructed to present to the public. I 
appreciate the additional meetings to scrutinize the documents and the process. 
 
    The list is in order of importance as best as it can be, however, all listed are extremely important to the industry. For 
example, #12 may be more important to one operator than # 5 is to another operator. This list may be modified as our 
members have time to decipher this legislation. 
 
    Thank you all for your time invested in this. 
    Ed Martin III 
    President 
    Kenai Peninsula Aggregate and Contractors Association 
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    (907)252-2554 
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1. The Kachemak Bay Estuarine Research Reserve should be struck from any involvement 
in material sites. They are not a government agency, their science is flawed and not tested 
by another source. Extreme bad form to have them in code, this is discriminating to the 
public at large. 

2. 21.29.040 Standards. This whole section has no standards. Nothing is measurable, thus 
opens discretion. Mitigation of groundwater flow paths for juvenile salmon is unproven 
and capricious to say the least. There is no possible way to install a material site in an 
area without changing the "Character" of the surrounding area. 

3. 21.29.050 (B) Discretionary Conditions should be deleted entirely. The planning 
commission does not want or need Discretionary Conditions. They need strict measurable 
standards. 

4. 21.29.120 (D) needs better definition. It reads as if the PEU is restricted to its current 
working area. It should read PEU permitted boundaries. 

5.  View should be deleted from Special impacts zone. View needs to be defined as the 
ability to view the operation from a public roadway directly adjoining the parcel 
boundaries. Not from a private property or residence, or deleted from entire ordinance. 

6. They are requiring us to mitigate dust without giving us any access to water. A well will 
not do, to fill a water truck before it dries out and becomes dusty again. If we are to take 
on dust control, we need the tools to do the job. A 100’x100’x4’ pond should do. 

7. Qualified Professional must be defined in code. 
8. Reclamation needs to be defined as all disturbed areas unless a post mining use is 

applied. Then it should be reduced to finishing slopes to a 2:1 and seeding them. Leaving 
the floor of the site for other post mining uses. 

9. The processing waiver of 60 days for a counter permit should be changed to 30 days per 
year. 

10. 21.29.065 should be deleted. If strict measurable standards are used and met, there will be 
no confusion. If the situation changes for the application, the applicant should not have to 
wait for the government to exercise the applicant's right to the use of the resources. 

11. 21.29.070 If the permit is currently not in violation, it should be approved by the 
administration. The two-year probation period should be deleted. Additional 
discretionary conditions should also be deleted. The standards must be strict and 
measurable.  

12. Annual reports and reporting two years after closeout of a Type III material site is 
overreaching. 

13. The mention of health, safety, and general welfare should be struck from the ordinance 
substitute. There have been no studies to show that any of the codes written affects the 
aforementioned.  

14. 21.29.015 No excavation within 32' of a lot line needs to be changed back to 10'. There is 
no evidence for this restriction other than "more must be better". This is in sectional 
analysis, but not substitute, so there is a discrepancy.  

15. The mention of an engineer or hydrologist making reports for the application or 
maintenance of permits is wasteful spending on our part if the Planning Director and 
Code compliance officer do not have the same credentials. How can we rely on them to 
decipher such a report if they do not have equal education? The state does not require an 
engineer to do site plans for mining. Operators have the education to construct site plans. 
We are professionals in our field. 
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16. 21.29.100 Should be deleted or defined as to the exact cost of recordation. 
17. The exemption for Seward and vicinity from this ordinance should be nullified. Equal 

protection of the law. 
18. The Type 1 CLUP permit should be deleted. It is useless and no one will apply for a 

permit without processing. 
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Ward, Tamera

Subject: FW: <EXTERNAL-SENDER>Borough Ordinance 2022 - 36

From: "K, E, & E Martin" <keeconstructionllc@yahoo.com> 
Date: September 6, 2023 at 10:04:35 AM AKDT 
To: "Turner, Michele" <MicheleTurner@kpb.us>, Mayor Peter Micciche <pmicciche@kpb.us>, "Kelley, Sean" <skelley@kpb.us> 
Subject: <EXTERNAL‐SENDER>Borough Ordinance 2022 ‐ 36 
Reply‐To: "K, E, & E Martin" <keeconstructionllc@yahoo.com> 

  
 

CAUTION: This email originated from outside of the KPB system. Please use caution when responding or providing information. Do not click on 
links or open attachments unless you recognize the sender, know the content is safe and were expecting the communication.  

 
 
 
Michele, please add our comments to the public record on Ordinance 2022-36 Dated 9/7/2023 as it was emailed to all of the Assembly 
yesterday, prior to last nights meeting.  
 
 
To All, NO Amendments needed! Vote it down. 
 
First this ordinance is an abomination, it's an attack on Private property rights using unauthorized powers to spot ZONE one industry 
,with overly restrictive regulation, It disregards individual liberties , opportunism grounded in Free Enterprise, works to create less 
competition by unequal application across the borough, It disregards the Estoppel Doctrine protecting PEU ownership. 
 It takes jurisdiction over water usage & access, only in both the Federal & State powers!  
The real world result of passing this Ordinance is forcing Property /  Business owners to sue to get justice from takings of rights.  
The most Visual hideousness is it's actual portion addressing Visual restriction which attempt to divide us Citizens by what looks good 
to one but not to another!  
 
This ordinance should go down in flames!  
 
Edward & Kathleen Martin   
907-252-7857 , 907-252-8163         
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KEE Construction, LLC 
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Ward, Tamera

Subject: FW: <EXTERNAL-SENDER>Input on Ordinance 2022-36

From: Mary Trimble <maryetrimble@gmail.com>  
Sent: Thursday, September 7, 2023 2:57 PM 
To: Turner, Michele <MicheleTurner@kpb.us> 
Subject: <EXTERNAL‐SENDER>Input on Ordinance 2022‐36 
 

CAUTION: This email originated from outside of the KPB system. Please use caution when responding or providing information. Do not click on links or open 
attachments unless you recognize the sender, know the content is safe and were expecting the communication.  

Michele,  
 
Please submit my letter into the record so it is part of the packet for the next assembly meeting. 
 
Thank you, 
 
Mary 
 
 
‐‐  
Mary Trimble, Broker 
Coastal Realty 
maryetrimble@gmail.com 
907.299.2677 
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Sept 7, 2023 

From: Mary Trimble, Beachcomber LLC 

RE : 2022-36 

To : Assembly Members and Planning Staff 

The following are my main objections to this ordinance: 

Page 1 of 1 

• 21.29.050 Water Source Separation section e: If Beachcomber does not get its permit under the current code 

through the courts this section would entirely disqualify Beachcombers 27+ acres from ever becoming 

permitted which was the intent by Bilben and friends when they convinced an assembly member to make 

such an amendment. It is specifically targeting Beachcomber and is not justified . Please reconsider. We have 

already spent 5 years and a lot of time and energy and if this section is left in it will mean we may have to 

sue the borough, which we would rather not do. 

• 21.29.050 B. Dis'cretionary Conditions 7. SIZ: First "visual" should not be in there. Under counter permits­

the 500' from any principal residence seems too much and even though it is discretionary it seems 

unreasonable as one person with a 3-story house that could not be screened would be grounds for denial. 

• Delete review by the KBNERR: Not necessary. 

• Delete verbiage "Public health. safety and general welfare : Under 21.29 .040 Standards: Is this a 

comprehensive plan or a material site ordinance? You have not defined "general welfare" which opens up for 

a lot of confusion and potential for misunderstandings. I do not see this ordinance as written to be easier for 

the Planning Commission to interpret. How do you say the use of any of these permits will "preserve the 

value and character of the surrounding area" ? The reason you have many pit owners/operators wanting the 

whole thing scrapped is because of this type of language. It could be the reason that many or most 

applications could be denied . The reason there are neighborhoods around gravel pits either before or after 

the fact is that good ground is where people want to build and live! As Borough attorney, Holly Montague 

stated in a brief to a hearing officer in a Beachcomber appeal supporting approval of the CLUP "Given the 

wealth of gravel deposits in the Anchor Point area it should not be surprising that this parcel would be used 

for a material site". 

• 21.29.040 Standards A: Street level visual screening - is this not what buffers are for? I do not approve of any 

visual language. We live in Alaska! There are eyesores far worse than a material site! This ordinance is 

discriminatory against one industry. 

• Substitute Ordinance Whereas: The first whereas says "maintain property values". As we heard at the Sept 5 

meeting 2 testifiers erroneously talked about lowering of property values in Anchor Point. As this ordinance 

is now proposed, the property value on our total 42ac would be the only property that would significantly 

decrease in value without a permit. 

• 21.29.050 Permit Conditions -A. It says the following mandatory conditions "must" be imposed on all 

permits and then under Buffer Zone section e. GIS Li Dar it says this "may" be utilized . Confusing verbiage . 

LiDar does not take into account vegetation so is not accurate for determining sufficiency of buffers. 

• No economic study has been done or considered . People are moving to the Peninsula and along with the 

young people who will eventually build a home or cabin are not being represented . The cost of buying a 

home or building is already very high. Limiting gravel sources by restricting or denying permits will only drive 

up costs. The folks opposing pits already have their homes and have no or very little need for gravel. As has 

been acknowledged, the needs of the borough for gravel affects every taxpayer. There is a finite amount of 

gravel on the peninsula so eventually all of it will need to be mined . 

• Any proposed ordinance must outlive Robert Ruffner, the current Assembly and current Planning 

Commission. Another reason to stick with the current code that is already known. 

• Even though many years have been spent on this endeavor, it has many significant flaws and for that reason I 

do not support it. I believe this proposed ordinance will create more appeals and legal costs for the borough . 
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To KPB Assembly and Mayor Micciche     September 9, 2023 

Let me introduce myself.  My name is Grace Merkes. My husband and I homesteaded in Sterling 
in the early 1960’s.  I have been serving in the public sector most of my adult life, first as a Board 
member of the Sterling Volunteer Fire Dep. (now CES) then on the KPB Planning Commission for 
at least 5 years, elected member of the Kenai Borough Assembly for about 17 years.  We owned 
a gravel pit in Sterling for over 25 yrs.  but sold to our son.  

My purpose for this leter is to be an advocate for implemen�ng a cohesive, sustainable, 
sensible Land Use Plan (may have to call it ZONONG). Goal should be rules that balance mul�ple 
interests in land use such as:  the right to use land as you choose; the right to not be excessively 
impacted by neighbors who exercise that freedom; and the shared value in protec�ng the 
underlying health of borough residents, natural resources and property values. Must have an 
appropriate balance between all stakeholders. 

At this �me, I oppose the Subs�tute Ordinance 2022-36 (Gravel Operators Ordinance) for the 
following reasons. 

Here are some points I want to make regarding the past 25 yrs. regarding Land Use; 

• Gravel pits, crushing plants & hauling gravel have been one of the most complained 
about problems in the KPB for as long as I have been involved in poli�cs of the borough. 
Other complaints by residents’ have been about noise from airplanes, motorized vehicle 
trails and junk cars & yards, dog teams, animal control & hazardous waste. 

•  About every 10 years the KPB has approved a KPB Comprehensive Plan which includes 
many pages of land use issues 

• Most populated areas have their own Comp Plans such as Homer, Soldotna, Seward, 
Seldovia, Kenai, Kachemak City, Redoubt Bay, and I believe Cooper Landing & Moose 
Pass also have one.  
 

• The 2005 KPB Comprehensive Plan states; “expand Borough Land Use management”.   
 

• The 2010 KPB Comprehensive Plan states there has been lack of implementation of 
Land Use Management, little has been done because of limited resources available to 
the KPB staff. 

• 2010 Phone Polls showed that 40% borough residents are “mostly Positive” to land Use 
Regulations.  

• However; when asked about the “Current Level of Land use Regulations” it said 35% too 
much and 10% too little.   The 2010 Comp Plan suggests most residents would support 
regula�ons that affect protec�on of water quality in wells, preserva�on of the health of 
salmon, but do not support more intrusive rules that interfere with private property 
rights.  The polls also suggest that regula�ons need to provide clear benefits for support. 
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• The 2010 KPB Comp Plan recommended that there should be “some growth guided by a 
few good rules” for land use such as; 
1. Adopt limited specific areas and uses (Regional Land Use); Example, residen�al, 

commercial, industrial, set -backs, height limits, buffer areas, lot sizes (This would 
protect property values). 

I tried to find the 2020 Updated Plan but it was not on the KPB web site. 

So, a�er all this reflec�on of the past and the informa�on from the KPB Comp Plans here is my 
opinion and support the following ideas; 

1. Vote to “OPPOSE” Subs�tute Ordinance 2022-36 
2. Con�nue to use the current Gravel Pit Ordinance and permi�ng update process. 
3. Put a moratorium on issuing any new gravel pits or opera�ons un�l a Regional Land Use 

Plan is implemented. (There are currently about 300 permited gravel pits and I realize 
this will probably raise the price of a yard of gravel from exis�ng permited gravel pits.) 

4. Hire one new employee in the Planning Dept.  
5. Establish a Comprehensive Regional Land Use Plan. 

Thank you for listening and would be happy to answer any ques�ons. 
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September 11, 2023 

President Brent Johnson 

Kenai Peninsula Borough Assembly 

144 North Binkley Street 

Soldotna, Alaska 99669 

Re: Proposed amendments to KPB 21.25.050 regarding Material Site Permits, Applications, 

Conditions, and Procedures. Specific legislation to be considered - Ordinance 2021-41 and 

Ordinance 2021-41 (Elam, Derkevorkian) Substitute as well as proposed amendments. 

Dear Kenai Peninsula Borough Assembly, 

On behalf of the Kachemak Bay National Estuarine Research Reserve (KBNERR), please accept 

this letter of clarification regarding the proposed amendment 21.25.050. Permit considerations: 

“...Upon receiving an application, the planning director or designee will forward a 

copy of the application to the Kachemak Bay National Estuarine Research Reserve 

(“KBNERR”) for review and comment. KBNERR will have thirty days to provide its 

review and comment prior to submission of the application to the planning 

commission if the application is otherwise complete.” 

 

KBNERR appreciates the KPB Assembly’s effort to involve scientific information from our 

organization; this amendment, however, may have unintended consequences in misleading the 

public about the role of the Reserve. The amendment does not clearly define what is being asked 

of the Reserve. KBNERR does not have regulatory authority and should not appear to be directly 

involved in management decisions. The Reserve is a partnership between the University of 

Alaska Anchorage (UAA) and the National Oceanic and Atmospheric Administration (NOAA), 

and our mission is to enhance understanding and appreciation of Alaska’s coastal ecosystems to 

ensure they remain healthy and productive. We do this by providing technical and scientific data 

as a public service. In the case of groundwater mapping, KBNERR and partner researchers have 

produced spatial models of groundwater flow paths that recharge salmon streams and drinking 

water sources (https://nerrssciencecollaborative.org/project/Walker17). Research staff work with 

partners to make data accessible to decision makers and any member of the public, as requested. 

We look forward to working with the KPB Planning Department to make KBNERR data 

available as a tool for their own review of material extraction permits. 

Below is a suggested alternative wording of Amendment 21.25.050. Permit considerations: 

2181 Kachemak Drive Homer, Alaska 99603 (907) 235-4799 
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“...Upon receiving an application, the planning director or designee will incorporate an 

analysis of impacts to groundwater, using the best available hydrology information for 

the Kenai Peninsula.” 

 

Thank you for your consideration and the work the KPB Assembly is doing regarding best land 

management practices for the people, economies, fish and natural resources of the Kenai 

Peninsula. 

 

Sincerely, 

 

Katherine Schake 

Reserve Manager  

Kachemak Bay National Estuarine Research Reserve 

University of Alaska Anchorage 

(907) 235-1593 / kschake@alaska.edu  
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Introduced by: · 

Substitute Introduced: 
Resolution 20 18-004 
(Mayor) 
Action: 

Vote: 

KENAI PENINSULA BOROUGH 
RESOLUTION 2018-004 
(MAYOR) SUBSTITUTE 

Mayor 

01/16/18 

See Original for Prior History 

Adopted 

8 Yes, 0 No, 1 Absent 

A RESOLUTION ESTABLISHING A MATERIAL SITE WORK GROUP 

WHEREAS, KPB 21.25.040(A)(2) requires a permit for the commencement of commercial sand, 
gravel or material sites within the rural district of the Kenai Peninsula Borough; and 

WHEREAS, KPB 21.29 provides for a permit process to extract material from the ground; and 

WHEREAS, with the exception of one minor change relating to floodplain permits, the material 
site code was last updated in 2006; and 

WHEREAS, the assembly, administration, planning department and the planning commission 
have recognized that certain provisions of the material site ordinance can be 
clarified for the operators, public, and staff; and; 

WHEREAS, the public has expressed many concerns about dust, noise, water, and negative 
secondary impacts of material sites; and 

WHEREAS, it is the intent of the assembly and administration to involve the public and industry 
in a collaborative discussion designed to incorporate possible changes to the 
material site code; 

NOW, THEREFORE, BE IT RESOLVED BY THE ASSEMBLY OF THE KENAI 
PENINSULA BOROUGH: 

SECTION 1. That a work group is established for the purpose of examining the current material 
site permit process and potentially recommending amendments to the material site 
code provisions. 

SECTION 2. That the work group shall consist of at least two assembly members; two planning 
commissioners; two members of the public; and, two material site industry. 
members. The group shall elect from among its members a chair and a vice-chair 
who may serve in the absence of the chair. The two members of the assembly shall 
be appointed by the assembly. The remaining members shall be appointed by the 
mayor. 

Kenai Peninsula Borough, Alaska Resolution 2018-004 Sub 
Page 1 of2 
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SECTION 3. That each meeting time and place shall be advertised, open to the public and subject 
to the Open Meetings Act. 

SECTION 4. The material site work group shall have no authority to act on behalf of the assembly 
or the administration or communicate on the borough's behalf other than to make 
recommendations to the planning commission, administration and assembly. 

SECTION 5. The work group shall provide a final report to the planning commission, 
· administration and assembly by June 5, 2018, and then discontinue unless extended 

by the assembly. 

SECTION 6. That this resolution shall take effect immediately upon its adoption. 

ADOPTED BY THE ASSEMBLY OF THE KENAI PENINSULA BOROUGH THIS 16TH 
DAY OF JANUARY, 2018. 

ATTEST: 

Yes: Bagley, Blakeley, Carpenter, Dunne, Fischer, Hibbert, Smalley, Ogle 

No: None 

Absent: Cooper 

Resolution 2018-004 Sub 
Page 2 of2 

Kenai Peninsula Borough, Alaska 

0 

D 

D 
473



   

Kenai Peninsula Borough, Alaska New Text Underlined; [DELETED TEXT BRACKETED] Ordinance 2019-30 Sub 

 Page 1 of 26 

Introduced by: Mayor 

Substitute Introduced: 12/03/19 

Ordinance 2019-30 (Mayor): See Original Ordinance for Prior History 

Hearing: 12/03/19 

Action:  Failed to Enact 

Vote: 3 Yes, 6 No, 0 Absent 

Action: Reconsideration Filed by Bjorkman 

 

KENAI PENINSULA BOROUGH 

ORDINANCE 2019-30  

(MAYOR) SUBSTITUTE 

 

AN ORDINANCE AMENDING KPB 21.29, KPB 21.25, AND KPB 21.50.055 

REGARDING MATERIAL SITE PERMITS, APPLICATIONS, CONDITIONS, AND 

PROCEDURES 

 

WHEREAS, Goal 2, Focus Area: Land Use and Changing Climate, Objective A of the 2019 

Kenai Peninsula Borough Comprehensive Plan is to establish policies that better 

guide land use to minimize land use conflicts, maintain property values, protect 

natural systems and support individual land use freedoms; and 

 

WHEREAS, Goal 2, Focus Area: Land Use and Changing Climate, Objective A, Strategy 1 of 

the 2019 Comprehensive Plan is to adopt limited development standards for 

specific areas and uses to reduce potential off site impacts of development on 

adjoining uses and the natural environment; and 

 

WHEREAS, Goal 2, Focus Area: Land Use and Changing Climate, Objective A, Strategy 2 of 

the 2019 Comprehensive Plan is to update the Borough’s existing conditional use 

regulations for gravel extraction and other uses to better address reoccurring land 

use conflicts; and 

 

WHEREAS, Goal 2, Focus Area: Land Use and Changing Climate, Objective A, Strategy 2a 

of the 2019 Comprehensive Plan is to clarify the broad purpose of the conditional 

use process and clear parameters for allowable conditional uses that include 

reasonable, project-specific conditions that reduce impacts on surrounding uses, 

and if/when a conditional use permit can be denied and consider establishing 

conditions that require larger setbacks, safety and visual screening, control on 

access routes, control on hours of operation, and address environmental concerns; 

and 

 

WHEREAS, Goal 2, Focus Area: Land Use and Changing Climate, Objective A, Strategy 2d 

of the 2019 Comprehensive Plan is to complete improvements to the rules guiding 

gravel extraction, with the goal of providing an appropriate balance between 

providing access to affordable materials for development and protecting quality 

of life for borough residents; and 
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WHEREAS,  Goal 1 of the Mining and Minerals Processing section of the 1990 Kenai Peninsula 

Borough Coastal Management Program is to provide opportunities to explore, 

extract and process minerals, sand and gravel resources, while protecting 

environmental quality and other resource users; and 

 

WHEREAS,  an assembly subcommittee was formed in 2005 to review the material site code; 

and 

 

WHEREAS, Ordinance 2006-01 (Substitute) codified as KPB 21.29 was adopted in 2006 after 

consideration of the subcommittee’s report; and 

 

WHEREAS,  the planning department has been administering Ordinance 2006-01 (Substitute), 

codified as KPB 21.29 for 13 years; and 

 

WHEREAS,  KPB 21.25.040 requires a permit for the commencement of certain land uses within 

the rural district of the Kenai Peninsula Borough; and 

 

WHEREAS,  the planning department has recognized that certain provisions of the material site 

ordinance could be better clarified for the operators, public, and staff; and 

 

WHEREAS,  the planning commission and planning department received comments expressing 

concerns about dust, noise, safety, and aesthetics; and 

 

WHEREAS, approximately 253 registered prior existing use material sites and approximately 99 

conditional land use permits for material sites have been granted since 1996; 

 

WHEREAS,  the planning department receives numerous complaints regarding unreclaimed 

parcels registered as nonconforming prior existing material sites which have not 

been regulated by KPB; and 

 

WHEREAS, the assembly established a material site work group by adoption of resolution 2018-

004 (Substitute) to engage in a collaborative discussion involving the public and 

industry to make recommendations regarding the material site code; and 

 

WHEREAS, assembly resolution 2018-025 extended the deadline for the final report to be 

submitted to the assembly, administration and planning commission to April 30, 

2019; and 

 

WHEREAS,  certain additional conditions placed on material site permits would facilitate a 

reduction in the negative secondary impacts of material sites, e.g. dust, noise, 

safety, and unsightliness of material sites; and 

 

WHEREAS,  at its regularly scheduled meeting of November 12, 2019, the Planning Commission 

recommended approval by unanimous consent;  
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NOW, THEREFORE, BE IT ORDAINED BY THE ASSEMBLY OF THE KENAI 

PENINSULA BOROUGH: 

 

SECTION 1. That KPB 21.25.030 is hereby amended, as follows: 

 

 21.25.030. - Definitions.  

 

  Unless the context requires otherwise, the following definitions apply to CLUPs:  

 

  Abandon means to cease or discontinue a use without intent to resume, but 

excluding short-term interruptions to use or activity during periods of remodeling, 

maintaining, or otherwise improving or rearranging a facility or during normal 

periods of vacation or seasonal closure. An "intent to resume" can be shown through 

continuous operation of a portion of the facility, maintenance of utilities, or outside 

proof of continuance, e.g., bills of lading or delivery records. Abandonment also 

means the cessation of use, regardless of voluntariness, for a specified period of 

time.  

 

  Animal feeding operation means a lot or facility (other than an aquatic 

animal production facility) where animals (other than aquatic animals) have been, 

are, or will be stabled or confined and fed or maintained for a total of 45 days or 

more in any 12-month period.  

 

  a.  The same animals need not remain on the lot for 45 days or more; 

rather, some animals are fed or maintained on the lot 45 days out of 

any 12-month period, and  

 

  b.  Animals are "maintained" for purposes of this ordinance when they 

are confined in an area where waste is generated and/or concentrated 

or are watered, cleaned, groomed, or medicated in a confined area, 

even if the confinement is temporary.  

 

c.  Two or more animal feeding operations under common ownership are 

considered, for the purposes of these regulations, to be a single animal 

feeding operation if they adjoin each other.  

 

   d.  Slaughterhouses are animal feeding operations.  

 

  Animal unit means a unit of measurement for any animal feeding operation 

calculated by adding the following numbers: the number of slaughter and feeder 

cattle multiplied by 1.0, plus the number of mature dairy cattle multiplied by 1.4, 

plus the number of swine weighting [weighing] over 25 kilograms (approximately 

55 pounds) multiplied by 0.4, plus the number of sheep multiplied by 0.1, plus the 

number of horses multiplied by 2.0.  
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  Animal waste means animal excrement, animal carcasses, feed wasted, 

process wastewaters or any other waste associated with the confinement of animals 

from an animal feeding operation.  

 

  Animal waste management system means a combination of structures and 

nonstructural practices serving an animal feeding operation that provides for the 

collection, treatment, disposal, distribution, storage and land application of animal 

waste.  

 

  Aquifer means a subsurface formation that contains sufficient water-

saturated permeable material to yield economical quantities of water to wells and 

springs.  

 

  Aquifer-confining layer means that layer of relatively impermeable soil 

below an aquifer, typically clay, which confines water.  

 

  Assisted living home means a residential facility that serves three or more 

adults who are not related to the owner by blood or marriage, or that receives state 

or that receives state or federal payment for service of the number of adults served. 

The services and activities may include, but are not limited to, housing and food 

services to its residents, assistance with activities of daily living, and personal 

assistance, and that complies with Alaska Statutes 47.32.0101 – 47.60.900, as 

amended. 

 

  Child care facility means a place where child care is regularly provided for 

children under the age of 12 for periods of time that are less than 24 hours in 

duration and that is licensed pursuant to AS 47.35.005 et seq., excluding child care 

homes and child care group homes, as currently written or hereafter amended.  

 

  Commercial means any provision of services, sale of goods, or use operated 

for production of income whether or not income is derived, including sales, barter, 

rental, or trade of goods and services.  

 

  Concentrated animal feeding operation (CAFO) means an animal feeding 

operation confining at least: (1) 1,000 swine weighing at least approximately 55 

pounds; (2) 1,000 slaughter and feeder cattle; (3) 700 mature dairy cattle; (4) 500 

horses; (5) 10,000 sheep or lambs; (6) 55,000 turkeys; (7) 100,000 laying hens or 

broilers (if the facility has continuous overflow watering); (8) 30,000 laying hens 

or broilers (if the facility has a liquid manure system); (9) 5,000 ducks; (10) 1,000 

animal units; or (11) a combination of the above resulting in at least 1,000 animal 

units. Each individual parcel upon which a CAFO is located is a separate CAFO 

unless they adjoin each other.  

 

  Conditioning or processing material means a value-added process 

including batch plants, asphalt plants, screening, washing, and crushing by use of 

machinery. 
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  Correctional community residential center (CCRC) means a community 

residential center, other than a correctional institution, for the short-term or 

temporary detention of prisoners in transition from a correctional institution, 

performing restitution, or undergoing rehabilitation or recovery from a legal 

infirmity. CCRCs may not be used for detention of prisoners who pose a threat or 

danger to the public for violent or sexual misconduct without imprisonment or 

physical confinement under guard or twenty-four-hour physical supervision. The 

determination of whether a prisoner poses a threat or danger to the public for violent 

or sexual misconduct without imprisonment or physical confinement under guard 

or twenty-four-hour physical supervision shall be made by the commissioner of 

corrections for state prisoners and the United States Attorney General, or the U.S. 

Director of Bureau of Prisons for federal prisoners.  

 

  Correctional institution means a facility other than a correctional 

community residential center providing for the imprisonment or physical 

confinement or detention of prisoners under guard or twenty-four-hour physical 

supervision, such as prisons, prison farms, jails, reformatories, penitentiaries, 

houses of detention, detention centers, honor camps, and similar facilities.  

 

  Development plan means a plan created to describe a proposed development 

on a specific building site excluding material sites under KPB 21.29.020. 

 

  Disturbed includes active excavation and all areas necessary to use a parcel 

as a material site including but not limited to berms, stockpiles, and excavated areas 

excluding all areas reclaimed for alternate post mining land uses. 

 

  [EXHAUSTED MEANS THAT ALL MATERIAL OF A COMMERCIAL QUALITY IN A 

SAND, GRAVEL, OR MATERIAL SITE HAS BEEN REMOVED.]  

 

  Federal prisoners means offenders in the custody or control or under the 

care or supervision of the United States Attorney General or the Bureau of Prisons.  

 

  Groundwater means, in the broadest sense, all subsurface water, more 

commonly that part of the subsurface water in the saturated zone.  

 

  Haul route includes the roads used to haul materials from the permit area to 

a roadway designated as collector, arterial or interstate by the Alaska Department 

of Transportation & Public Facilities.  

 

  Liquid manure or liquid animal waste system means any animal waste 

management system which uses water as the primary carrier of such waste into a 

primary retention structure.  

 

  Multi-purpose senior center is a facility where persons 60 years of age or 

older are provided with services and activities suited to their particular needs. The 
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services and activities may include, but are not limited to, health examinations, 

legal assistance, recreation programs, general social activities, telephone 

reassurance programs, nutrition classes, meals at minimum cost, counseling, 

protective services, programs for shut-ins and education programs, and that 

complies with Alaska Statutes 47.60.010—47.60.090, as currently written or 

hereafter amended.  

 

  Permit area includes all excavation, processing, buffer and haul route areas 

of a CLUP or counter permit. 

 

  Person shall include any individual, firm, partnership, association, 

corporation, cooperative, or state or local government.  

 

  Prisoner means:  

 

 a.  a person held under authority of state law in official detention as defined 

in AS 11.81.900;  

 

 b.  includes a juvenile committed to the custody of the Alaska Department 

of Corrections Commissioner when the juvenile has been charged, 

prosecuted, or convicted as an adult.  

 

  Private school is a school comprised of kindergarten through 12th grade, or 

any combination of those grades, that does not receive direct state or federal 

funding and that complies with either Alaska Statute 14.45.030 or 14.45.100—

14.45.130, as currently written or hereafter amended.  

 

  Public school is a school comprised of kindergarten through 12th grade, or 

any combination of those grades, that is operated by the State of Alaska or any 

political subdivision of the state.  

 

  Sand, gravel or material site means an area used for extracting, quarrying, 

or conditioning gravel or substances from the ground that are not subject to permits 

through the state location (mining claim) system (e.g., gold, silver, and other 

metals), nor energy minerals including but not limited to coal, oil, and gas.  

 

  Seasonal high groundwater table means the highest level to which the 

groundwater rises on an annual basis.  

 

  Senior housing project means senior housing as defined for purposes of 

construction or operation in 15 Alaska Administrative Code 151.950(c), as 

currently written or hereafter amended.  

 

  Stable condition means the rehabilitation, where feasible, of the physical 

environment of the site to a condition that allows for the reestablishment of 
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renewable resources on the site within a reasonable period of time by natural 

processes.  

 

  Surface water means water on the earth's surface exposed to the atmosphere 

such as rivers, lakes, and creeks.  

 

  Topsoil means material suitable for vegetative growth.  

 

  Vicinity means the same as the area of notification. 

 

  Waterbody means any lake, pond, stream, riparian wetland, or groundwater 

into which storm water runoff is directed. 

 

  Water source means a well, spring or other similar source that provides 

water for human consumptive use.  

 

SECTION 2. That KPB 21.29 is hereby amended, as follows: 

 

 CHAPTER 21.29. MATERIAL SITE PERMITS 

 

  21.29.010. Material extraction exempt from obtaining a permit.  

 

 A.  Material extraction which disturbs an area of less than one acre that is not 

in a mapped flood plain or subject to 21.29.010(B), does not enter the water 

table, and does not cross property boundaries, does not require a permit. 

There will be no excavation within 20 feet of a right-of-way or within ten 

feet of a lot line.  

 

  B.  Material extraction taking place on dewatered bars within the confines of 

the Snow River and the streams within the Seward-Bear Creek Flood 

Service Area does not require a permit, however, operators subject to this 

exemption shall provide the planning department with the information 

required by KPB 21.29.030(A)(1), (2), (6), (7) and a current flood plain 

development permit prior to beginning operations.  

 

  C.  A prior existing use under KPB 21.29.120 does not require a material 

extraction permit, but a floodplain development permit is required for all 

activities within any mapped special flood hazard area.  

 

  D. Material extraction incidental to site development does not require a permit 

when an approved site development plan is on file with the planning 

department.  Site development plans are approved by the planning director 

and are valid for one year.  The site development plan may be renewed on 

an annual basis subject to the planning director’s approval. 
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 21.29.020. Material extraction and activities requiring a permit.  

 

  A.  Counter permit. A counter permit is required for material extraction which 

disturbs no more than 2.5 cumulative acres and does not enter the water 

table. Counter permits are approved by the planning director, and are not 

subject to the notice requirements or planning commission approval of KPB 

21.25.060. A counter permit is valid for a period of 12 months, with a 

possible 12-month extension.  

 

  B.  Conditional land use permit. A conditional land use permit (CLUP) is 

required for material extraction which disturbs more than 2.5 cumulative 

acres, or material extraction of any size that enters the water table. A CLUP 

is required for materials processing. A CLUP is valid for a period of five 

years. The provisions of KPB Chapter 21.25 are applicable to material site 

CLUPS and the provisions of KPB 21.25 and 21.29 are read in harmony. If 

there is a conflict between the provisions of KPB 21.25 and 21.29, the 

provisions of KPB 21.29 are controlling.  

 

  21.29.030. Application procedure.  

 

  A.  In order to obtain a counter permit or CLUP, an applicant shall first 

complete and submit to the borough planning department a permit 

application, along with the fee listed in the most current Kenai Peninsula 

Borough Schedule of Rates, Charges and Fees. The planning director may 

determine that certain contiguous parcels are eligible for a single permit. 

The application shall include the following items:  

 

   1.  Legal description of the parcel, KPB tax parcel ID number, and 

identification of whether the permit is for the entire parcel, or a 

specific location within a parcel;  

 

    2.  Expected life span of the material site;  

 

    3.  A buffer plan consistent with KPB 21.29.050(A)(2);  

 

    4.  Reclamation plan consistent with KPB 21.29.060;  

 

    5.  The depth of excavation;  

 

    6.  Type of material to be extracted and type of equipment to be used;  

 

   7.  Any voluntary permit conditions the applicant proposes. Failure to 

include a proposed voluntary permit condition in the application 

does not preclude the applicant from proposing or agreeing to 

voluntary permit conditions at a later time;  
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  8.  Surface water protection measures, if any, for adjacent properties 

designed by a civil engineer, including the use of diversion channels, 

interception ditches, on-site collection ditches, sediment ponds and 

traps, and silt fence;  

 

  9. A site plan and field verification prepared by a professional surveyor 

licensed and registered in the State of Alaska, including the 

following information:  

 

a.  Location of excavation, and, if the site is to be developed in 

phases, the life span and expected reclamation date for each 

phase;  

 

   b.  Proposed buffers consistent with KPB 21.29.050(A)(2), or 

alternate buffer plan;  

 

   c.  Identification of all encumbrances, including, but not limited 

to easements;  

 

   d.  Points of ingress and egress. Driveway permits must be 

acquired from either the state or borough as appropriate prior 

to the issuance of the material site permit; 

 

    e.  Anticipated haul routes;  

 

   f.  Location and [DEPTH] elevation of test holes, and depth of 

groundwater, if encountered between May and December. 

At least one test hole per ten acres of excavated area is 

required to be dug. The test holes shall be at least four feet 

below the proposed depth of excavation;  

 

   g.  Location of wells of adjacent property owners within 300 

feet of the proposed parcel boundary;  

 

   h.  Location of any water body on the parcel, including the 

location of any riparian wetland as determined by "Wetland 

Mapping and Classification of the Kenai Lowland, Alaska" 

maps created by the Kenai Watershed Forum;  

 

   [I.  SURFACE WATER PROTECTION MEASURES FOR ADJACENT 

PROPERTIES, INCLUDING THE USE OF DIVERSION CHANNELS, 

INTERCEPTION DITCHES, ON-SITE COLLECTION DITCHES, 

SEDIMENT PONDS AND TRAPS, AND SILT FENCE; PROVIDE 

DESIGNS FOR SUBSTANTIAL STRUCTURES; INDICATE WHICH 
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STRUCTURES WILL REMAIN AS PERMANENT FEATURES AT THE 

CONCLUSION OF OPERATIONS, IF ANY;]  

 

     [J]i.  Location of any processing areas on parcel, if applicable;  

 

     [K]j.  North arrow;  

 

     [L]k.  The scale to which the site plan is drawn;  

 

     [M]l.  Preparer's name, date and seal;  

 

[N]m. Field verification shall include staking the boundary of the 

parcel at sequentially visible intervals. The planning director 

may grant an exemption in writing to the staking 

requirements if the parcel boundaries are obvious or staking 

is unnecessary. 

  

B.  In order to aid the planning commission or planning director's decision-

making process, the planning director shall provide vicinity, aerial, land use, 

and ownership maps for each application and may include additional 

information.  

 

   21.29.040. Standards for sand, gravel or material sites.  

 

 A.  These material site regulations are intended to protect against aquifer 

disturbance, road damage, physical damage to adjacent properties, dust, 

noise, and visual impacts. Only the conditions set forth in KPB 21.29.050 

may be imposed to meet these standards:  

 

  1.  Protects against the lowering of water sources serving other 

properties;  

 

   2.  Protects against physical damage to [OTHER] adjacent properties;  

 

   3.  [MINIMIZES] Protects against off-site movement of dust;  

 

   4.  [MINIMIZES] Protects against noise disturbance to other properties;  

 

  5.  [MINIMIZES] Protects against visual impacts of the material site; [AND]  

 

   6.  Provides for alternate post-mining land uses[.]; 

 

   7.  Protects Receiving Waters against adverse effects to fish and wildlife 

habitat; 
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    8.  Protects against traffic impacts; and 

 

  9. Provides consistency with the objectives of the Kenai Peninsula 

Borough Comprehensive Plan and other applicable planning 

documents. 

  

 21.29.050. Permit conditions.  

 

 A.  The following mandatory conditions apply to counter permits and CLUPs 

issued for sand, gravel or material sites:  

 

  1.  [PARCEL]Permit boundaries. [ALL BOUNDARIES OF THE SUBJECT 

PARCEL] The buffers and any easements or right-of-way abutting the 

proposed permit area shall be staked at sequentially visible intervals 

where parcel boundaries are within 300 feet of the excavation 

perimeter. Field verification and staking will require the services of a 

professional land surveyor. Stakes shall be in place [AT TIME OF 

APPLICATION] prior to issuance of the permit. 

 

  [2.  BUFFER ZONE. A BUFFER ZONE SHALL BE MAINTAINED AROUND THE 

EXCAVATION PERIMETER OR PARCEL BOUNDARIES. WHERE AN 

EASEMENT EXISTS, A BUFFER SHALL NOT OVERLAP THE EASEMENT, 

UNLESS OTHERWISE CONDITIONED BY THE PLANNING DIRECTOR OR 

PLANNING COMMISSION.  

 

   A.  THE BUFFER ZONE SHALL PROVIDE AND RETAIN A BASIC BUFFER 

OF:  

 

     I.  50 FEET OF UNDISTURBED NATURAL VEGETATION, OR  

 

 II.  A MINIMUM SIX-FOOT EARTHEN BERM WITH AT LEAST A 

2:1 SLOPE, OR  

 

     III.  A MINIMUM SIX-FOOT FENCE.  

 

B.  A 2:1 SLOPE SHALL BE MAINTAINED BETWEEN THE BUFFER 

ZONE AND EXCAVATION FLOOR ON ALL INACTIVE SITE WALLS. 

MATERIAL FROM THE AREA DESIGNATED FOR THE 2:1 SLOPE 

MAY BE REMOVED IF SUITABLE, STABILIZING MATERIAL IS 

REPLACED WITHIN 30 DAYS FROM THE TIME OF REMOVAL.  

 

   C.  THE PLANNING COMMISSION OR PLANNING DIRECTOR SHALL 

DESIGNATE ONE OR A COMBINATION OF THE ABOVE AS IT DEEMS 

APPROPRIATE. THE VEGETATION AND FENCE SHALL BE OF 

SUFFICIENT HEIGHT AND DENSITY TO PROVIDE VISUAL AND 

NOISE SCREENING OF THE PROPOSED USE AS DEEMED 
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APPROPRIATE BY THE PLANNING COMMISSION OR PLANNING 

DIRECTOR.  

 

   D.  BUFFERS SHALL NOT CAUSE SURFACE WATER DIVERSION WHICH 

NEGATIVELY IMPACTS ADJACENT PROPERTIES OR WATER 

BODIES. SPECIFIC FINDINGS ARE REQUIRED TO ALTER THE 

BUFFER REQUIREMENTS OF KPB 21.29.050(A)(2)(A) IN ORDER 

TO MINIMIZE NEGATIVE IMPACTS FROM SURFACE WATER 

DIVERSION. FOR PURPOSES OF THIS SECTION, SURFACE WATER 

DIVERSION IS DEFINED AS EROSION, FLOODING, DEHYDRATION 

OR DRAINING, OR CHANNELING. NOT ALL SURFACE WATER 

DIVERSION RESULTS IN A NEGATIVE IMPACT.  

 

 E.  AT ITS DISCRETION, THE PLANNING COMMISSION MAY WAIVE 

BUFFER REQUIREMENTS WHERE THE TOPOGRAPHY OF THE 

PROPERTY OR THE PLACEMENT OF NATURAL BARRIERS MAKES 

SCREENING NOT FEASIBLE OR NOT NECESSARY. BUFFER 

REQUIREMENTS SHALL BE MADE IN CONSIDERATION OF AND IN 

ACCORDANCE WITH EXISTING USES OF ADJACENT PROPERTY AT 

THE TIME OF APPROVAL OF THE PERMIT. THERE IS NO 

REQUIREMENT TO BUFFER THE MATERIAL SITE FROM USES 

WHICH COMMENCE AFTER THE APPROVAL OF THE PERMIT.]  

 

 2. Buffer Area.   Material sites shall maintain buffer areas in accord with 

this section. 

 

 a. A buffer area of a maximum of 100 feet shall be established 

between the area of excavation and the parcel boundaries.  The 

buffer area may include one or more of the following:  

undisturbed natural vegetation, a minimum six-foot fence, a 

minimum six-foot berm or a combination thereof. 

 

 b. A 2:1 slope shall be maintained between the buffer zone and 

excavation floor on all inactive site walls.  Material from the 

area designated for the 2:1 slope may be removed if suitable, 

stabilizing material is replaced within 30 days from the time 

of removal. 

 

 c.  Where an easement exists, a buffer shall not overlap the 

easement, unless otherwise conditioned by the planning 

commission or planning director, as applicable. 

 

 d. The buffer area may be reduced where the planning 

commission or planning director, as applicable, has approved 

an alternate buffer plan.  The alternate buffer plan must consist 

of natural undisturbed vegetation, a minimum six-foot berm, 
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or a minimum six-foot fence or a combination thereof; unless 

the permittee proposes another solution approved by the 

planning commission or planning director, as applicable, to 

meet this condition. 

 

 e.  The buffer requirements may be waived by the planning 

commission or planning director, as applicable, where the 

topography of the property or the placement of natural barriers 

makes screening not feasible or unnecessary.  

 

  f.  There is no requirement to buffer a material site from uses that 

commence after approval of the permit. 

 

  g.  When a buffer area has been denuded prior to review of the 

application by the planning commission or planning director 

revegetation may be required.  

 

 3. Processing. In the case of a CLUP, any equipment which conditions 

or processes material must be operated at least 300 feet from the parcel 

boundaries. At its discretion, the planning commission may waive the 

300-foot processing distance requirement, or allow a lesser distance 

in consideration of and in accordance with existing uses of [OF 

ADJACENT PROPERTY AT THE TIME] the properties in the 

vicinity at the time of approval of the permit.  

 

  4. Water source separation.  

 

  a.  All permits shall be issued with a condition which prohibits 

any material extraction within 100 horizontal feet of any water 

source existing prior to original permit issuance.  

 

  b.  All counter permits shall be issued with a condition which 

requires that a four-foot vertical separation [FROM]between 

extraction operations and the seasonal high water table be 

maintained.  

 

  c.  All CLUPS shall be issued with a condition which requires 

that a [TWO] four-foot vertical separation [FROM]between 

extraction operations and the seasonal high water table be 

maintained.  

 

  d. There shall be no dewatering either by pumping, ditching or 

some other form of draining unless an exemption is granted by 

the planning commission. The exemption for dewatering may 

be granted if the operator provides a statement under seal and 

supporting data from a duly licensed and qualified impartial 

486



   

Ordinance 2019-30 Sub New Text Underlined; [DELETED TEXT BRACKETED] Kenai Peninsula Borough, Alaska 

Page 14 of 26 

civil engineer, that the dewatering will not lower any of the 

surrounding property's water systems and the contractor posts 

a bond for liability for potential accrued damages.  

 

  5. Excavation in the water table. Excavation in the water table greater 

than 300 horizontal feet of a water source may be permitted with the 

approval of the planning commission based on the following:  

 

   a.  Certification by a qualified independent civil engineer or 

professional hydrogeologist that the excavation plan will not 

negatively impact the quantity of an aquifer serving existing 

water sources.  

 

   b.  The installation of a minimum of three water monitoring tubes 

or well casings as recommended by a qualified independent 

civil engineer or professional hydrogeologist adequate to 

determine flow direction, flow rate, and water elevation.  

 

   c.  Groundwater elevation, flow direction, and flow rate for the 

subject parcel, measured in three-month intervals by a 

qualified independent civil engineer or professional 

hydrogeologist, for at least one year prior to application. 

Monitoring tubes or wells must be kept in place, and 

measurements taken, for the duration of any excavation in the 

water table.  

 

    d.  Operations shall not breach an aquifer-confining layer.  

 

  6. Waterbodies.  

 

 a.  An undisturbed buffer shall be left and no earth material 

extraction activities shall take place within [100] 200 linear 

feet from excavation limits and the ordinary high water level 

of surface water bodies such as a lake, river, stream, [OR OTHER 

WATER BODY, INCLUDING] riparian wetlands and mapped 

floodplains as defined in KPB 21.06. This regulation shall not 

apply to man-made waterbodies being constructed during the 

course of the materials extraction activities. In order to prevent 

discharge, diversion, or capture of surface water, an additional 

setback from lakes, rivers, anadromous streams, and riparian 

wetlands may be required.  

 

 b.  Counter permits and CLUPS may contain additional 

conditions addressing surface water diversion.  
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  7.  Fuel storage. Fuel storage for containers larger than 50 gallons shall 

be contained in impermeable berms and basins capable of retaining 

110 percent of storage capacity to minimize the potential for 

uncontained spills or leaks. Fuel storage containers 50 gallons or 

smaller shall not be placed directly on the ground, but shall be stored 

on a stable impermeable surface.  

 

  8. Roads. Operations shall be conducted in a manner so as not to damage 

borough roads as required by KPB 14.40.175 and will be subject to 

the remedies set forth in KPB 14.40 for violation of this condition.  

 

  9. Subdivision. Any further subdivision or return to acreage of a parcel 

subject to a conditional land use or counter permit requires the 

permittee to amend their permit. The planning director may issue a 

written exemption from the amendment requirement if it is determined 

that the subdivision is consistent with the use of the parcel as a 

material site and all original permit conditions can be met.  

 

  10.  Dust control. Dust suppression is required on haul roads within the 

boundaries of the material site by application of water or calcium 

chloride.  

 

  11. Hours of operation. [ROCK CRUSHING EQUIPMENT SHALL NOT BE 

OPERATED BETWEEN 10:00 P.M. AND 6:00 A.M.]  

 

   a. Processing equipment shall not be operated between 7:00 p.m. 

and 6:00 a.m.  

 

b. The planning commission may grant exceptions to increase the 

hours of operation and processing based on surrounding land 

uses, topography, screening the material site from properties 

in the vicinity and conditions placed on the permit by the 

planning commission to mitigate the noise, dust and visual 

impacts caused by the material site. 

 

   12. Reclamation.  

 

   a.  Reclamation shall be consistent with the reclamation plan 

approved by the planning commission or planning director as 

appropriate in accord with KPB 21.29.060.  

 

   b.  [AS A CONDITION OF ISSUING THE PERMIT, THE APPLICANT 

SHALL SUBMIT A RECLAMATION PLAN AND POST A BOND TO 

COVER THE ANTICIPATED RECLAMATION COSTS IN AN AMOUNT 

TO BE DETERMINED BY THE PLANNING DIRECTOR. THIS 

BONDING REQUIREMENT SHALL NOT APPLY TO SAND, GRAVEL 
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OR MATERIAL SITES FOR WHICH AN EXEMPTION FROM STATE 

BOND REQUIREMENTS FOR SMALL OPERATIONS IS APPLICABLE 

PURSUANT TO AS 27.19.050.]   The applicant shall operate the 

material site consistent with the approved reclamation plan 

and provide bonding pursuant to 21.29.060(B).  This bonding 

requirement shall not apply to sand, gravel or material sites for 

which an exemption from state bond requirements for small 

operations is applicable pursuant to AS 27.19.050. 

 

  13.  Other permits. Permittee is responsible for complying with all other 

federal, state and local laws applicable to the material site operation, 

and abiding by related permits. These laws and permits include, but 

are not limited to, the borough's flood plain, coastal zone, and habitat 

protection regulations, those state laws applicable to material sites 

individually, reclamation, storm water pollution and other applicable 

Environmental Protection Agency (EPA) regulations, clean water act 

and any other U.S. Army Corp of Engineer permits, any EPA air 

quality regulations, EPA and ADEC air and water quality regulations, 

EPA hazardous material regulations, U.S. Dept. of Labor Mine Safety 

and Health Administration (MSHA) regulations (including but not 

limited to noise and safety standards), and Federal Bureau of Alcohol, 

Tobacco and Firearm regulations regarding using and storing 

explosives. Any violation of these regulations or permits reported to 

or observed by borough personnel will be forwarded to the appropriate 

agency for enforcement.  

 

  14. [VOLUNTARY]Volunteered permit conditions. Conditions may be 

included in the permit upon agreement of the permittee and approval 

of the planning commission for CLUPs or the planning director for 

counter permits. Such conditions must be consistent with the 

standards set forth in KPB 21.29.040(A). Planning commission 

approval of such conditions shall be contingent upon a finding that the 

conditions will be in the best interest of the borough and the 

surrounding property owners. [VOLUNTARY] Volunteered permit 

conditions apply to the subject parcel and operation, regardless of a 

change in ownership. A change in [VOLUNTARY] volunteered permit 

conditions may be proposed [AT] by permit [RENEWAL OR 

AMENDMENT] modification.  

 

  15. Signage. For permitted parcels on which the permittee does not intend 

to begin operations for at least 12 months after being granted a 

conditional land use permit, the permittee shall post notice of intent 

on parcel corners or access, whichever is more visible. Sign 

dimensions shall be no more than 15" by 15" and must contain the 

following information: the phrase "Permitted Material Site" along 

with the permittee's business name and a contact phone number.  
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   16.  Appeal. No clearing of vegetation shall occur within the 100-foot 

maximum buffer area from the permit boundary nor shall the permit 

be issued or operable until the deadline for the appeal, pursuant to 

KPB 21.20, has expired. 

 

   17. Sound level.  

 

   a. No sound resulting from the materials extraction activities 

shall create a sound level, when measured at or within the 

property boundary of the adjacent land, that exceeds 75 dB(A).   

 

   b. For any sound that is of short duration between the hours of 7 

a.m. and 7 p.m. the levels may be increased by: 

 

   i. Five dB(A) for a total of 15 minutes in any one hour; or 

 

   ii. Ten dB(A) for a total of five minutes in any hour; or 

 

   iii. Fifteen db(A) for a total of one and one-half minutes in 

any one-hour period. 

 

   c.  At its discretion, the planning commission or planning 

director, as applicable, may reduce or waive the sound level 

requirements on any or all property boundaries.  Sound level 

requirements shall be made in consideration of and in 

accordance with existing uses of the properties in the vicinity 

at the time of approval of the permit. 

 

   d. Mandatory condition KPB 21.29.050(A)(17) shall expire 365 

days from adoption of KPB 21.29.050(A)(17) unless extended 

or modified by the assembly. 

 

  18. Reverse signal alarms. Reverse signal alarms, used at the material site 

on loaders, excavators, and other earthmoving equipment shall be 

more technically advanced devices; such as, a multi-frequency “white 

noise” alarms rather than the common, single (high-pitch) tone alarms.  

At its discretion, the planning commission or planning director, as 

applicable, may waive this requirement or a portion of this 

requirement.  The waiver of this requirement shall be made in 

consideration of and in accordance with existing uses of the properties 

in the vicinity at the time of approval of the permit. 

 

  19. Ingress and egress. The planning commission or planning director 

may determine the points of ingress and egress for the material site.  

The permittee is not required to construct haul routes outside the 
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parcel boundaries of the material site. Driveway authorization must be 

acquired, from either the state through an “Approval to Construct” or 

a borough road service area as appropriate, prior to issuance of a 

material site permit when accessing a public right-of-way. 

 

  20. Dust suppression. Dust suppression shall be required when natural 

precipitation is not adequate to suppress the dust generated by the 

material site traffic on haul routes.  Based on surrounding land uses 

the planning commission or planning director, as applicable, may 

waive or reduce the requirement for dust suppression on haul routes.   

 

  21. Surface water protection.  Use of surface water protection measures 

as specified in KPB 21.29.030(A)(8) must be approved by a licensed 

civil engineer. 

 

 22. Groundwater elevation. All material sites must maintain one 

monitoring tube per ten acres of excavated area four feet below the 

proposed excavation. 

 

 23. Setback. Material site excavation areas shall be 250-feet from the 

property boundaries of any local option zoning district, existing public 

school ground, private school ground, college campus, child care 

facility, multi-purpose senior center, assisted living home, and 

licensed health care facility.  If overlapping, the buffer areas of the 

excavation shall be included in the 250-foot setback.  

 

  21.29.055. Decision. 

 

 The planning commission or planning director, as applicable, shall approve permit 

applications meeting the mandatory conditions or shall disapprove permit 

applications that do not meet the mandatory conditions.  The decision shall include 

written findings supporting the decision, and when applicable, there shall be written 

findings supporting any site-specific alterations to the mandatory condition as 

specifically allowed by KPB 21.29.050(A)(2)(a), (2)(c), (2)(d), (2)(e), (2)(g), (3), 

(4)(d), (5), (11)(b), (12), (14), (17)(c), (18), (19), and (20) and as allowed for the 

KPB 21.29.060 reclamation plan.   

 

  21.29.060. Reclamation plan.  

 

 A.  All material site permit applications require an overall reclamation plan 

along with a five-year reclamation plan.  A site plan for reclamation shall 

be required including a scaled drawing with finished contours. A five-year 

reclamation plan must be submitted with a permit extension request.  

 

 B.  The applicant shall revegetate with a non-invasive plant species and reclaim 

all disturbed land [UPON EXHAUSTING THE MATERIAL ON-SITE, OR WITHIN A 
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PRE-DETERMINED TIME PERIOD FOR LONG-TERM ACTIVITIES, SO AS TO LEAVE 

THE LAND IN A STABLE CONDITION. RECLAMATION MUST OCCUR FOR ALL 

EXHAUSTED AREAS OF THE SITE EXCEEDING FIVE ACRES BEFORE A FIVE-YEAR 

RENEWAL PERMIT IS ISSUED, UNLESS OTHERWISE REQUIRED BY THE 

PLANNING COMMISSION. IF THE MATERIAL SITE IS ONE ACRE OR LESS IN SIZE 

AND HAS BEEN GRANTED A CLUP DUE TO EXCAVATION IN THE WATER TABLE, 

RECLAMATION MUST BE PERFORMED AS SPECIFIED BY THE PLANNING 

COMMISSION OR PLANNING DIRECTOR IN THE CONDITIONAL USE OR COUNTER 

PERMIT] within the time period approved with the reclamation plan so as to 

leave the land in a stable condition.  Bonding shall be required at $2,000.00 

per acre for all acreage included in the current five-year reclamation plan.  

In the alternative, the planning director may accept a civil engineer’s 

estimate for determining the amount of bonding.  If the applicant is bonded 

with the state, the borough’s bonding requirement is waived.  Compliance 

with reclamation plans shall be enforced under KPB 21.50. 

 

 C.  The following measures must be considered in the [PREPARING] 

preparation, approval and [IMPLEMENTING] implementation of the 

reclamation plan, although not all will be applicable to every reclamation 

plan.  

 

  1.  Topsoil that is not promptly redistributed to an area being reclaimed 

will be separated and stockpiled for future use. [THIS MATERIAL 

WILL BE PROTECTED FROM EROSION AND CONTAMINATION BY ACIDIC 

OR TOXIC MATERIALS AND PRESERVED IN A CONDITION SUITABLE FOR 

LATER USE.]  

 

  2.  The area will be backfilled, graded and recontoured using strippings, 

overburden, and topsoil [TO A CONDITION THAT ALLOWS FOR THE 

REESTABLISHMENT OF RENEWABLE RESOURCES ON THE SITE WITHIN 

A REASONABLE PERIOD OF TIME. IT WILL BE STABILIZED TO A 

CONDITION THAT WILL ALLOW SUFFICIENT MOISTURE FOR 

REVEGETATION] so that it will be stabilized to a condition that will 

allow for the revegetation as required by KPB 21.29.060(B).  

 

  3.  [SUFFICIENT QUANTITIES OF STOCKPILED OR IMPORTED TOPSOIL WILL 

BE SPREAD OVER THE RECLAIMED AREA TO A DEPTH OF FOUR INCHES 

TO PROMOTE NATURAL PLANT GROWTH THAT CAN REASONABLY BE 

EXPECTED TO REVEGETATE THE AREA WITHIN FIVE YEARS. THE 

APPLICANT MAY USE THE EXISTING NATURAL ORGANIC BLANKET 

REPRESENTATIVE OF THE PROJECT AREA IF THE SOIL IS FOUND TO 

HAVE AN ORGANIC CONTENT OF 5% OR MORE AND MEETS THE 

SPECIFICATION OF CLASS B TOPSOIL REQUIREMENTS AS SET BY 

ALASKA TEST METHOD (ATM) T-6.] The [MATERIAL] topsoil used 

for reclamation shall be reasonably free from roots, clods, sticks, 

and branches greater than 3 inches in diameter. Areas having slopes 
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greater than 2:1 require special consideration and design for 

stabilization by a licensed engineer.  

 

  4.  Exploration trenches or pits will be backfilled. Brush piles and 

unwanted vegetation shall be removed from the site, buried or 

burned. Topsoil and other organics will be spread on the backfilled 

surface to inhibit erosion and promote natural revegetation.  

 

  5.  [PEAT AND T]Topsoil mine operations shall ensure a minimum of 

[TWO] four inches of suitable growing medium is left or replaced on 

the site upon completion of the reclamation activity (unless 

otherwise authorized).  

 

  6.  Ponding may be used as a reclamation method as approved by the 

planning commission.  

 

D. The five-year reclamation plan shall describe the total acreage to be 

reclaimed [EACH YEAR, A LIST OF EQUIPMENT (TYPE AND QUANTITY) TO BE 

USED IN RECLAMATION, AND A TIME SCHEDULE OF RECLAMATION MEASURES] 

relative to the total excavation plan.  

 

  21.29.070. Permit extension and revocation.  

 

 A.  Conditional land use permittees must submit a request in writing for permit 

extension every five years after the permit is issued. Requests for permit 

extension must be made at least 30 days prior to permit expiration. Counter 

permittees must submit any request for a 12-month extension at least 30 

days prior to the expiration of the original 12-month permit period.  

 

 B.  A permit extension certificate for a CLUP may be granted by the planning 

director after 5 years, and after one year for a counter permit where no 

modification to operations or conditions are proposed.  

 

 C.  Permit extension may be denied if: (1) reclamation required by this chapter 

and the original permit has not been performed; (2) the permittee is 

otherwise in noncompliance with the original permit conditions; or (3) the 

permittee has had a permit violation in the last two years and has not 

fulfilled compliance requests.  

 

 D.  A modification application shall be processed pursuant to KPB 21.29.030-

050 with public notice given as provided by KPB 21.25.060 when operators 

request modification of their permit conditions based on changes in 

operations set forth in the modification application.  

 

 E.  There shall be no fee for permit extensions approved by the planning 

director. The fee for a permit modification processed under KPB 
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21.29.070(D) will be the same as an original permit application in the 

amount listed in the most current Kenai Peninsula Borough Schedule of 

Rates, Charges and Fees.  

 

 F.  Failure to submit a request for extension will result in the expiration of the 

permit. The borough may issue a permit termination document upon 

expiration pursuant to KPB 21.29.080. Once a permit has expired, a new 

permit application approval process is required in order to operate the 

material site.  

 

 G.  Permits may be revoked pursuant to KPB 21.50. 21.29.080. - Permit 

termination.  

 

 When a permit expires, is revoked, or a permittee requests termination of 

their permit, a review of permit conditions and site inspections will be 

conducted by the planning department to ensure code compliance and verify 

site reclamation prior to termination. When the planning director determines 

that a site qualifies for termination, a termination document shall be issued 

to the permittee.  

 

 21.29.090. Permit modifications.  

 

  If a permittee revises or intends to revise operations (at a time other than 

permit extension) so that they are no longer consistent with the original application, 

a permit modification is required. The planning director shall determine whether 

the revision to operations requires a modification. Permit modification shall be 

processed in the same manner as original permits.  

 

  21.29.100. Recordation.  
 

All permits, permit extensions, modified permits, prior existing uses, and 

terminations shall be recorded. Failure to record a material site document does not 

affect the validity of the documents.  

 

  21.29.110. Violations. 

  

  A.  Violations of this chapter shall be governed by KPB 21.50.  

 

 B.  In addition to the remedies provided in KPB 21.50, the planning director 

may require bonding in a form and amount adequate to protect the borough's 

interests for an owner or operator who has been cited for three violations of 

KPB 21.50, 21.25, and 21.29 within a three-year period. The violations need 

not be committed at the same material site. Failure to provide requested 

bonding may result in permit revocation proceedings. 

 

   21.29.120. Prior existing uses.  
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A.  Material sites are not held to the standards and conditions of a CLUP if a 

prior existing use (PEU) determination was granted for the parcel in 

accordance with KPB 21.29.120(B). To qualify as a PEU, a parcel's use as 

a material site must have commenced or have been operated after May 21, 

1986, and prior to May 21, 1996, provided that the subject use continues in 

the same location. In no event shall a prior existing use be expanded beyond 

the smaller of the lot, block, or tract lines as they existed on May 21, 1996. 

If a parcel is further subdivided after May 21, 1996, the pre-existing use 

may not be expanded to any lot, tract, or parcel where extraction had not 

occurred before or on February 16, 1999. If a parcel is subdivided where 

extraction has already occurred, the prior existing use is considered 

abandoned, and a CLUP must be obtained for each parcel intended for 

further material site operations. The parcel owner may overcome this 

presumption of abandonment by showing that the subdivision is not 

inconsistent with material site operation. If a parcel subject to a prior 

existing use is conveyed, the prior existing use survives the conveyance.  

 

 B.  Owners of sites must have applied to be registered as a prior existing use 

prior to January 1, 2001.  

 

 C.  [ANY PRIOR EXISTING USE THAT HAS NOT OPERATED AS A MATERIAL SITE 

BETWEEN MAY 21, 1996, AND MAY 21, 2011, IS CONSIDERED ABANDONED AND 

MUST THEREAFTER COMPLY WITH THE PERMIT REQUIREMENTS OF THIS 

CHAPTER. THE PLANNING DIRECTOR SHALL DETERMINE WHETHER A PRIOR 

EXISTING USE HAS BEEN ABANDONED. AFTER GIVING NOTICE TO THE PARCEL 

OWNER THAT A PEU IS CONSIDERED ABANDONED, A PARCEL OWNER MAY 

PROTEST THE TERMINATION OF THE PEU BY FILING WRITTEN NOTICE WITH 

THE PLANNING DIRECTOR ON A FORM PROVIDED BY THE PLANNING 

DEPARTMENT. WHEN A PROTEST BY A PARCEL OWNER IS FILED, NOTICE AND 

AN OPPORTUNITY TO MAKE WRITTEN COMMENTS REGARDING PRIOR EXISTING 

USE STATUS SHALL BE ISSUED TO OWNERS OF PROPERTY WITHIN A ONE-HALF 

MILE RADIUS OF THE PARCEL BOUNDARIES OF THE SITE. THE OWNER OF THE 

PARCEL SUBJECT TO THE PRIOR EXISTING USE MAY SUBMIT WRITTEN 

INFORMATION, AND THE PLANNING DIRECTOR MAY GATHER AND CONSIDER 

ANY INFORMATION RELEVANT TO WHETHER A MATERIAL SITE HAS OPERATED. 

THE PLANNING DIRECTOR MAY CONDUCT A HEARING IF HE OR SHE BELIEVES 

IT WOULD ASSIST THE DECISION-MAKING PROCESS. THE PLANNING DIRECTOR 

SHALL ISSUE A WRITTEN DETERMINATION WHICH SHALL BE DISTRIBUTED TO 

ALL PERSONS MAKING WRITTEN COMMENTS. THE PLANNING DIRECTOR'S 

DECISION REGARDING TERMINATION OF THE PRIOR EXISTING USE STATUS 

MAY BE APPEALED TO THE PLANNING COMMISSION WITHIN 15 DAYS OF THE 

DATE OF THE NOTICE OF DECISION.]  

 

 The owner of a material site that has been granted a PEU determination shall 

provide proof of compliance with AS 27.19.030 – 050 concerning 
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reclamation to the planning department no later than July 1, 2021. The proof 

shall consist of an Alaska Department of Natural Resources (DNR) 

approved reclamation plan and receipt for bonding or a letter of intent filed 

with DNR. 

 

  1. The planning department may request proof of continued 

compliance with AS 27.19.030 – 050 on an annual basis. 

 

  2. Pursuant to KPB 21.29.110 the enforcement process and remedies 

set forth in KPB 21.50 shall govern if the proof that the statutory 

requirements contained in AS 27.19.030-050 is not provided to the 

planning department.     
 

SECTION 3. That KPB 21.50.055 is hereby amended, as follows: 

 

 21.50.055. Fines.  

 

 A.  Following are the fines for violations of this title. Each day a violation 

occurs is a separate violation. Violations begin to accrue the date the 

enforcement notice is issued and continue to the date the enforcement is 

initially set for hearing. The fine for a violation may not be reduced by the 

hearing officer to less than the equivalent of one day's fine for each type of 

violation.  

 

Code Chapter &  

Section  
Violation Description  

Daily 

Fine  

KPB 20.10.030(A)  Offering land for sale without final plat approval  $300.00  

KPB 20.10.030(B)  Filing/recording unapproved subdivision/plat  $300.00  

KPB 20.10.030(C)  Violation of subdivision code or condition  $300.00  

KPB 21.05.040(C)  Violation of variance conditions  $300.00  

KPB 21.06.030(D)  Structure or activity prohibited by KPB 21.06  $300.00  

KPB 21.06.040  Failure to obtain a Development Permit/Floodplain Management  $300.00  

KPB 21.06.045  
Failure to obtain a SMFDA Development Permit/Violation of 

SMFDA permit conditions/Floodplain Management  
$300.00  

KPB 21.06.050  Violation of permit conditions/Floodplain Management  $300.00  
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KPB 21.18.071  
Failure to obtain staff permit/Violation of staff 

permit/Anadromous Streams Habitat Protection  
$300.00  

KPB 21.18.072  
Failure to obtain limited commercial activity permit/Violation of 

permit conditions/Anadromous Streams Habitat Protection  
$300.00  

KPB 21.18.075  
Prohibited use or structure/Anadromous Streams Habitat 

Protection  
$300.00  

KPB 21.18.081  

Failure to obtain Conditional Use Permit/Violation of 

Conditional Use Permit Condition/Anadromous Streams Habitat 

Protection  

$300.00  

KPB 21.18.090  
Failure to obtain prior existing use/structure permit/Violation of 

permit conditions/Anadromous Streams Habitat Protection  
$300.00  

KPB 21.18.135(C)  
Violation of emergency permit conditions/anadromous stream 

habitat protection  
$300.00  

KPB 21.25.040  
Failure to Obtain a Permit/Material Site/Correctional community 

residential center/Concentrated Animal Feeding Operation  
$300.00  

KPB 21.28.030  
Violation of permit conditions/Concentrated Animal Feeding 

Operations  
$300.00  

KPB 21.29.020  Failure to Obtain a counter permit/Material Site Permits  $300.00  

KPB 21.29.050  

Violation of Conditional Land Use Permit Conditions/Material 

Site Permits  

Also applies to KPB 21.26 material site permits  

$300.00  

KPB 21.29.060  
Violation of Reclamation Plan/Material Site Permits  

Also applies to KPB 21.26 material site permits  
$300.00  

KPB 21.29.120 
Failure to Provide Reclamation Plan and Proof of Bonding or 

Letter of Intent 
$300.00 

KPB 21.44.100  Violation of Pre-existing structures/Local Option Zoning  $300.00  

KPB 21.44.110(D)  
Prohibited expansion of nonconforming use/Local Option 

Zoning  
$300.00  

497



   

Kenai Peninsula Borough, Alaska New Text Underlined; [DELETED TEXT BRACKETED] Ordinance 2019-30 Sub 

 Page 25 of 26 

KPB 21.44.110(E)  Prohibited Change in Use/Local Option Zoning  $300.00  

KPB 21.44.110(G)  
Violation of Conditions on Nonconforming Use/Local Option 

Zoning  
$300.00  

KPB 21.44.130(C)(D)  
Violation of Home Occupation Standards and Conditions/Local 

Option Zoning  
$300.00  

KPB 21.44.130(F)  Disallowed Home Occupation/Local Option Zoning  $300.00  

KPB 21.44.135  Failure to file development notice  $300.00  

KPB 21.44.160(A)(B)  Prohibited use  $300.00  

KPB 21.44.160(C)  
Violation of Development Standards/Single Family 

Zoning/Local Option Zoning  
$300.00  

KPB 21.44.165(A)(B)  Prohibited use  $300.00  

KPB 21.44.165(C)  
Violation of Development Standards/Small Lot Residential 

Zoning/Local Option Zoning  
$300.00  

KPB 21.44.170(A)(B)  Prohibited use  $300.00  

KPB 21.44.170(C)  
Violation of Development Standards/Rural Residential 

District/Local Option Zoning  
$300.00  

KPB 21.44.175(B)(C)  Prohibited Use  $300.00  

KPB 21.44.175(D)  Violation of Development Standards/Residential Waterfront  $300.00  

KPB 21.44.180(A)(B)  Prohibited Use  $300.00  

KPB 21.44.180(C)  
Violation of Development Standards/Multi-Family Residential 

District/Local Option Zoning  
$300.00  

KPB 21.44.190(A)(B)  Prohibited Use  $300.00  

KPB 21.44.190(C)  
Violation of Development Standards/Industrial District/Local 

Option Zoning  
$300.00  
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KPB 21.46.030(b)  

Failure to maintain bear-resistant garbage cans/Local option 

zone/Birch and Grove Ridge subdivisions Rural Residential 

District  

$300.00  

KPB 21.50.100(F)  Removal of posted enforcement notice  $300.00  

KPB 21.50.100(G)  Violation of enforcement notice  $1,000.00  

KPB 21.50.130(I)  Violation of an enforcement order  $1,000.00  

  

 SECTION 4. That this ordinance shall become effective upon its enactment. 

 

ENACTED BY THE ASSEMBLY OF THE KENAI PENINSULA BOROUGH THIS * DAY 

OF * 2019. 

 

 

 

              

       Kelly Cooper, Assembly President 

ATTEST: 

 

 

       

Johni Blankenship, MMC, Borough Clerk 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Yes: Dunne, Johnson, Cooper 

No: Bjorkman, Blakeley, Carpenter, Cox, Hibbert, Smalley  

Absent: None 
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Introduced by: Mayor, Johnson 
Date: 12/07/21 
Hearing: 01/18/22 

Action: Postponed as Amended  
to 02/01/22 

Vote: 5 Yes, 3 No, 1 Absent 
Date: 02/01/22 
Action: Tabled 
Vote: 9 Yes, 0 No, 0 Absent 

 
KENAI PENINSULA BOROUGH 

ORDINANCE 2021-41 
 

AN ORDINANCE AMENDING KPB 21.29, KPB 21.25, AND KPB 21.50.055 
REGARDING MATERIAL SITE PERMITS, APPLICATIONS, CONDITIONS, AND 

PROCEDURES 
 

WHEREAS, Goal 2, Focus Area: Land Use and Changing Climate, Objective A of the 2019 
Kenai Peninsula Borough Comprehensive Plan is to establish policies that better 
guide land use to minimize land use conflicts, maintain property values, protect 
natural systems and support individual land use freedoms; and 

 
WHEREAS, Goal 2, Focus Area: Land Use and Changing Climate, Objective A, Strategy 1 of 

the 2019 Comprehensive Plan is to adopt limited development standards for 
specific areas and uses to reduce potential off site impacts of development on 
adjoining uses and the natural environment; and 

 
WHEREAS, Goal 2, Focus Area: Land Use and Changing Climate, Objective A, Strategy 2 of 

the 2019 Comprehensive Plan is to update the Borough’s existing conditional use 
regulations for gravel extraction and other uses to better address reoccurring land 
use conflicts; and 

 
WHEREAS, Goal 2, Focus Area: Land Use and Changing Climate, Objective A, Strategy 2a of 

the 2019 Comprehensive Plan is to clarify the broad purpose of the conditional use 
process and clear parameters for allowable conditional uses that include reasonable, 
project-specific conditions that reduce impacts on surrounding uses, and if/when a 
conditional use permit can be denied and consider establishing conditions that 
require larger setbacks, safety and visual screening, control on access routes, 
control on hours of operation, and address environmental concerns; and 

 
WHEREAS, Goal 2, Focus Area: Land Use and Changing Climate, Objective A, Strategy 2d of 

the 2019 Comprehensive Plan is to complete improvements to the rules guiding 
gravel extraction, with the goal of providing an appropriate balance between 
providing access to affordable materials for development and protecting quality of 
life for borough residents; and 
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WHEREAS,  Goal 1 of the Mining and Minerals Processing section of the 1990 Kenai Peninsula 

Borough Coastal Management Program is to provide opportunities to explore, 
extract and process minerals, sand and gravel resources, while protecting 
environmental quality and other resource users; and 

 
WHEREAS,  an assembly subcommittee was formed in 2005 to review the material site code; 

and 
 
WHEREAS, Ordinance 2006-01 (Substitute) codified as KPB 21.29 was adopted in 2006 after 

consideration of the subcommittee’s report; and 
 
WHEREAS,  the planning department has been administering Ordinance 2006-01 (Substitute), 

codified as KPB 21.29 for 13 years; and 
 
WHEREAS,  KPB 21.25.040 requires a permit for the commencement of certain land uses within 

the rural district of the Kenai Peninsula Borough; and 
 
WHEREAS,  the planning department has recognized that certain provisions of the material site 

ordinance could be better clarified for the operators, public, and staff; and 
 
WHEREAS,  the planning commission and planning department received comments expressing 

concerns about dust, noise, safety, and aesthetics; and 
 
WHEREAS, approximately 253 registered prior existing use material sites and approximately 99 

conditional land use permits for material sites have been granted since 1996; 
 
WHEREAS,  the planning department receives numerous complaints regarding unreclaimed 

parcels registered as nonconforming prior existing material sites which have not 
been regulated by KPB; and 

 
WHEREAS, the assembly established a material site work group by adoption of Resolution 

2018-004 (Substitute) to engage in a collaborative discussion involving the public 
and industry to make recommendations regarding the material site code; and 

 
WHEREAS, assembly Resolution 2018-025 extended the deadline for the final report to be 

submitted to the assembly, administration and planning commission to April 30, 
2019; and 

 
WHEREAS,  certain additional conditions placed on material site permits would facilitate a 

reduction in the negative secondary impacts of material sites, e.g. dust, noise, 
safety, and unsightliness of material sites; and 

 
WHEREAS,  at its regularly scheduled meeting of November 12, 2019, the planning commission 

recommended approval by unanimous consent;  
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NOW, THEREFORE, BE IT ORDAINED BY THE ASSEMBLY OF THE KENAI 
PENINSULA BOROUGH: 
 
SECTION 1. That KPB 21.25.030 is hereby amended, as follows: 
 
 
 21.25.030. - Definitions.  
 

  Unless the context requires otherwise, the following definitions apply to CLUPs:  
 
  Abandon means to cease or discontinue a use without intent to resume, but 

excluding short-term interruptions to use or activity during periods of remodeling, 
maintaining, or otherwise improving or rearranging a facility or during normal 
periods of vacation or seasonal closure. An "intent to resume" can be shown through 
continuous operation of a portion of the facility, maintenance of utilities, or outside 
proof of continuance, e.g., bills of lading or delivery records. Abandonment also 
means the cessation of use, regardless of voluntariness, for a specified period of 
time.  

 
  Animal feeding operation means a lot or facility (other than an aquatic 

animal production facility) where animals (other than aquatic animals) have been, 
are, or will be stabled or confined and fed or maintained for a total of 45 days or 
more in any 12-month period.  

 
  a.  The same animals need not remain on the lot for 45 days or more; 

rather, some animals are fed or maintained on the lot 45 days out of 
any 12-month period, and  

 
  b.  Animals are "maintained" for purposes of this ordinance when they 

are confined in an area where waste is generated and/or concentrated 
or are watered, cleaned, groomed, or medicated in a confined area, 
even if the confinement is temporary.  

 
c.  Two or more animal feeding operations under common ownership are 

considered, for the purposes of these regulations, to be a single animal 
feeding operation if they adjoin each other.  

 
   d.  Slaughterhouses are animal feeding operations.  
 
  Animal unit means a unit of measurement for any animal feeding operation 

calculated by adding the following numbers: the number of slaughter and feeder 
cattle multiplied by 1.0, plus the number of mature dairy cattle multiplied by 1.4, 
plus the number of swine weighting [weighing] over 25 kilograms (approximately 
55 pounds) multiplied by 0.4, plus the number of sheep multiplied by 0.1, plus the 
number of horses multiplied by 2.0.  
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  Animal waste means animal excrement, animal carcasses, feed wasted, 

process wastewaters or any other waste associated with the confinement of animals 
from an animal feeding operation.  

 
  Animal waste management system means a combination of structures and 

nonstructural practices serving an animal feeding operation that provides for the 
collection, treatment, disposal, distribution, storage and land application of animal 
waste.  

 
  Aquifer means a subsurface formation that contains sufficient water-

saturated permeable material to yield economical quantities of water to wells and 
springs.  

 
  Aquifer-confining layer means that layer of relatively impermeable soil 

below an aquifer, typically clay, which confines water.  
 
  Assisted living home means a residential facility that serves three or more 

adults who are not related to the owner by blood or marriage, or that receives state 
or federal payment for service of the number of adults served. The services and 
activities may include, but are not limited to, housing and food services to its 
residents, assistance with activities of daily living, and personal assistance, and that 
complies with Alaska Statutes 47.32.0101 – 47.60.900, as amended. 

 
  Child care facility means a place where child care is regularly provided for 

children under the age of 12 for periods of time that are less than 24 hours in 
duration and that is licensed pursuant to AS 47.35.005 et seq., excluding child care 
homes and child care group homes, as currently written or hereafter amended.  

 
  Commercial means any provision of services, sale of goods, or use operated 

for production of income whether or not income is derived, including sales, barter, 
rental, or trade of goods and services.  

 
  Concentrated animal feeding operation (CAFO) means an animal feeding 

operation confining at least: (1) 1,000 swine weighing at least approximately 55 
pounds; (2) 1,000 slaughter and feeder cattle; (3) 700 mature dairy cattle; (4) 500 
horses; (5) 10,000 sheep or lambs; (6) 55,000 turkeys; (7) 100,000 laying hens or 
broilers (if the facility has continuous overflow watering); (8) 30,000 laying hens 
or broilers (if the facility has a liquid manure system); (9) 5,000 ducks; (10) 1,000 
animal units; or (11) a combination of the above resulting in at least 1,000 animal 
units. Each individual parcel upon which a CAFO is located is a separate CAFO 
unless they adjoin each other.  

 
  Conditioning or processing material means a value-added process 

including batch plants, asphalt plants, screening, washing, and crushing by use of 
machinery. 
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  Correctional community residential center (CCRC) means a community 

residential center, other than a correctional institution, for the short-term or 
temporary detention of prisoners in transition from a correctional institution, 
performing restitution, or undergoing rehabilitation or recovery from a legal 
infirmity. CCRCs may not be used for detention of prisoners who pose a threat or 
danger to the public for violent or sexual misconduct without imprisonment or 
physical confinement under guard or twenty-four-hour physical supervision. The 
determination of whether a prisoner poses a threat or danger to the public for violent 
or sexual misconduct without imprisonment or physical confinement under guard 
or twenty-four-hour physical supervision shall be made by the commissioner of 
corrections for state prisoners and the United States Attorney General, or the U.S. 
Director of Bureau of Prisons for federal prisoners.  

 
  Correctional institution means a facility other than a correctional 

community residential center providing for the imprisonment or physical 
confinement or detention of prisoners under guard or twenty-four-hour physical 
supervision, such as prisons, prison farms, jails, reformatories, penitentiaries, 
houses of detention, detention centers, honor camps, and similar facilities.  

 
  Development plan means a plan created to describe a proposed development 

on a specific building site excluding material sites under KPB 21.29.020. 
 
  Disturbed includes active excavation and all areas necessary to use a parcel 

as a material site including but not limited to berms, stockpiles, and excavated areas 
excluding all areas reclaimed for alternate post mining land uses. 

 
  [EXHAUSTED MEANS THAT ALL MATERIAL OF A COMMERCIAL QUALITY IN A 

SAND, GRAVEL, OR MATERIAL SITE HAS BEEN REMOVED.]  
 
  Federal prisoners means offenders in the custody or control or under the 

care or supervision of the United States Attorney General or the Bureau of Prisons.  
 
  Groundwater means, in the broadest sense, all subsurface water, more 

commonly that part of the subsurface water in the saturated zone.  
 
  Haul route includes the roads used to haul materials from the permit area to 

a roadway designated as collector, arterial or interstate by the Alaska Department 
of Transportation & Public Facilities.  

 
  Liquid manure or liquid animal waste system means any animal waste 

management system which uses water as the primary carrier of such waste into a 
primary retention structure.  

 
  Multi-purpose senior center is a facility where persons 60 years of age or 

older are provided with services and activities suited to their particular needs. The 
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services and activities may include, but are not limited to, health examinations, 
legal assistance, recreation programs, general social activities, telephone 
reassurance programs, nutrition classes, meals at minimum cost, counseling, 
protective services, programs for shut-ins and education programs, and that 
complies with Alaska Statutes 47.60.010—47.60.090, as currently written or 
hereafter amended.  

 
  Permit area includes all excavation, processing, buffer and haul route areas 

of a CLUP or counter permit. 
 
  Person shall include any individual, firm, partnership, association, 

corporation, cooperative, or state or local government.  
 
  Prisoner means:  
 
 a.  a person held under authority of state law in official detention as defined 

in AS 11.81.900;  
 

 b.  includes a juvenile committed to the custody of the Alaska Department 
of Corrections Commissioner when the juvenile has been charged, 
prosecuted, or convicted as an adult.  

 
  Private school is a school comprised of kindergarten through 12th grade, or 

any combination of those grades, that does not receive direct state or federal 
funding and that complies with either Alaska Statute 14.45.030 or 14.45.100—
14.45.130, as currently written or hereafter amended.  

 
  Public school is a school comprised of kindergarten through 12th grade, or 

any combination of those grades, that is operated by the State of Alaska or any 
political subdivision of the state.  

 
  Sand, gravel or material site means an area used for extracting, quarrying, 

or conditioning gravel or substances from the ground that are not subject to permits 
through the state location (mining claim) system (e.g., gold, silver, and other 
metals), nor energy minerals including but not limited to coal, oil, and gas.  

 
  Seasonal high groundwater table means the highest level to which the 

groundwater rises on an annual basis.  
 
  Senior housing project means senior housing as defined for purposes of 

construction or operation in 15 Alaska Administrative Code 151.950(c), as 
currently written or hereafter amended.  

 
  Stable condition means the rehabilitation, where feasible, of the physical 

environment of the site to a condition that allows for the reestablishment of 
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renewable resources on the site within a reasonable period of time by natural 
processes.  

 
  Surface water means water on the earth's surface exposed to the atmosphere 

such as rivers, lakes, and creeks.  
 
  Topsoil means material suitable for vegetative growth.  
 
  Vicinity means the same as the area of notification. 
 
  Waterbody means any lake, pond, stream, riparian wetland, or groundwater 

into which storm water runoff is directed. 
 
  Water source means a well, spring or other similar source that provides 

water for human consumptive use.  
 
SECTION 2. That KPB 21.29 is hereby amended, as follows: 
 
 CHAPTER 21.29. MATERIAL SITE PERMITS 
 
  21.29.010. Material extraction exempt from obtaining a permit.  
 
 A.  Material extraction which disturbs an area of less than one acre that is not 

in a mapped flood plain or subject to 21.29.010(B), does not enter the water 
table, and does not cross property boundaries, does not require a permit. 
There will be no excavation within 20 feet of a right-of-way or within ten 
feet of a lot line.  

 
  B.  Material extraction taking place on dewatered bars within the confines of 

the Snow River and the streams within the Seward-Bear Creek Flood 
Service Area does not require a permit, however, operators subject to this 
exemption shall provide the planning department with the information 
required by KPB 21.29.030(A)(1), (2), (6), (7) and a current flood plain 
development permit prior to beginning operations.  

 
  C.  A prior existing use under KPB 21.29.120 does not require a material 

extraction permit, but a floodplain development permit is required for all 
activities within any mapped special flood hazard area.  

 
  D. Material extraction incidental to site development does not require a permit 

when an approved site development plan is on file with the planning 
department.  Site development plans are approved by the planning director 
and are valid for one year.  The site development plan may be renewed on 
an annual basis subject to the planning director’s approval. 
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 21.29.020. Material extraction and activities requiring a permit.  
 
  A.  Counter permit. A counter permit is required for material extraction which 

disturbs no more than 2.5 cumulative acres and does not enter the water 
table. Counter permits are approved by the planning director, and are not 
subject to the notice requirements or planning commission approval of KPB 
21.25.060. A counter permit is valid for a period of 12 months, with a 
possible 12-month extension.  

 
  B.  Conditional land use permit. A conditional land use permit (CLUP) is 

required for material extraction which disturbs more than 2.5 cumulative 
acres, or material extraction of any size that enters the water table. A CLUP 
is required for materials processing. A CLUP is valid for a period of five 
years. The provisions of KPB Chapter 21.25 are applicable to material site 
CLUPS and the provisions of KPB 21.25 and 21.29 are read in harmony. If 
there is a conflict between the provisions of KPB 21.25 and 21.29, the 
provisions of KPB 21.29 are controlling.  

 
  21.29.030. Application procedure.  
 
  A.  In order to obtain a counter permit or CLUP, an applicant shall first 

complete and submit to the borough planning department a permit 
application, along with the fee listed in the most current Kenai Peninsula 
Borough Schedule of Rates, Charges and Fees. The planning director may 
determine that certain contiguous parcels are eligible for a single permit. 
The application shall include the following items:  

 
   1.  Legal description of the parcel, KPB tax parcel ID number, and 

identification of whether the permit is for the entire parcel, or a 
specific location within a parcel;  

 
    2.  Expected life span of the material site;  
 
    3.  A buffer plan consistent with KPB 21.29.050(A)(2);  
 
    4.  Reclamation plan consistent with KPB 21.29.060;  
 
    5.  The depth of excavation;  
 
    6.  Type of material to be extracted and type of equipment to be used;  
 
   7.  Any voluntary permit conditions the applicant proposes. Failure to 

include a proposed voluntary permit condition in the application 
does not preclude the applicant from proposing or agreeing to 
voluntary permit conditions at a later time;  
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  8.  Surface water protection measures, if any, for adjacent properties 

designed by a civil engineer, including the use of diversion channels, 
interception ditches, on-site collection ditches, sediment ponds and 
traps, and silt fence;  

 
  9. A site plan and field verification prepared by a professional surveyor 

licensed and registered in the State of Alaska, including the 
following information:  

 
a.  Location of excavation, and, if the site is to be developed in 

phases, the life span and expected reclamation date for each 
phase;  

 
   b.  Proposed buffers consistent with KPB 21.29.050(A)(2), or 

alternate buffer plan;  
 
   c.  Identification of all encumbrances, including, but not limited 

to easements;  
 
   d.  Points of ingress and egress. Driveway permits must be 

acquired from either the state or borough as appropriate prior 
to the issuance of the material site permit; 

 
    e.  Anticipated haul routes;  
 
   f.  Location and [DEPTH] elevation of test holes, and depth of 

groundwater, if encountered between May and December. 
At least one test hole per ten acres of excavated area is 
required to be dug. The test holes shall be at least four feet 
below the proposed depth of excavation;  

 
   g.  Location of wells of adjacent property owners within 300 

feet of the proposed parcel boundary;  
 
   h.  Location of any water body on the parcel, including the 

location of any riparian wetland as determined by 
["WETLAND MAPPING AND CLASSIFICATION OF THE KENAI 
LOWLAND, ALASKA" MAPS CREATED BY THE KENAI 
WATERSHED FORUM] best available data;  

 
   [I.  SURFACE WATER PROTECTION MEASURES FOR ADJACENT 

PROPERTIES, INCLUDING THE USE OF DIVERSION CHANNELS, 
INTERCEPTION DITCHES, ON-SITE COLLECTION DITCHES, 
SEDIMENT PONDS AND TRAPS, AND SILT FENCE; PROVIDE 
DESIGNS FOR SUBSTANTIAL STRUCTURES; INDICATE WHICH 
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STRUCTURES WILL REMAIN AS PERMANENT FEATURES AT THE 
CONCLUSION OF OPERATIONS, IF ANY;]  

 
     [J]i.  Location of any processing areas on parcel, if applicable;  
 
     [K]j.  North arrow;  
 
     [L]k.  The scale to which the site plan is drawn;  
 
     [M]l.  Preparer's name, date and seal;  
 

[N]m. Field verification shall include staking the boundary of the 
parcel at sequentially visible intervals. The planning director 
may grant an exemption in writing to the staking 
requirements if the parcel boundaries are obvious or staking 
is unnecessary. 

  
B.  In order to aid the planning commission or planning director's decision-

making process, the planning director shall provide vicinity, aerial, land use, 
and ownership maps for each application and may include additional 
information.  

 
   21.29.040. Standards for sand, gravel or material sites.  
 
 A.  These material site regulations are intended to protect against aquifer 

disturbance, road damage, physical damage to adjacent properties, dust, 
noise, and visual impacts. Only the conditions set forth in KPB 21.29.050 
may be imposed to meet these standards:  

 
  1.  Protects against the lowering of water sources serving other 

properties;  
 
   2.  Protects against physical damage to [OTHER] adjacent properties;  
 
   3.  [MINIMIZES] Protects against off-site movement of dust;  
 
   4.  [MINIMIZES] Protects against noise disturbance to other properties;  
 
  5.  [MINIMIZES] Protects against visual impacts of the material site; [AND]  
 
   6.  Provides for alternate post-mining land uses[.]; 
 

   7.  Protects Receiving Waters against adverse effects to fish and wildlife 
habitat; 

 
    8.  Protects against traffic impacts; and 
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  9. Provides consistency with the objectives of the Kenai Peninsula 

Borough Comprehensive Plan and other applicable planning 
documents. 

  
 21.29.050. Permit conditions.  
 
 A.  The following mandatory conditions apply to counter permits and CLUPs 

issued for sand, gravel or material sites:  
 

  1.  [PARCEL]Permit boundaries. [ALL BOUNDARIES OF THE SUBJECT 
PARCEL] The buffers and any easements or right-of-way abutting the 
proposed permit area shall be staked at sequentially visible intervals 
where parcel boundaries are within 300 feet of the excavation 
perimeter. Field verification and staking will require the services of a 
professional land surveyor. Stakes shall be in place [AT TIME OF 
APPLICATION] prior to issuance of the permit. 

 
  [2.  BUFFER ZONE. A BUFFER ZONE SHALL BE MAINTAINED AROUND THE 

EXCAVATION PERIMETER OR PARCEL BOUNDARIES. WHERE AN 
EASEMENT EXISTS, A BUFFER SHALL NOT OVERLAP THE EASEMENT, 
UNLESS OTHERWISE CONDITIONED BY THE PLANNING DIRECTOR OR 
PLANNING COMMISSION.  

 
   A.  THE BUFFER ZONE SHALL PROVIDE AND RETAIN A BASIC BUFFER 

OF:  
 

     I.  50 FEET OF UNDISTURBED NATURAL VEGETATION, OR  
 

 II.  A MINIMUM SIX-FOOT EARTHEN BERM WITH AT LEAST A 
2:1 SLOPE, OR  

 
     III.  A MINIMUM SIX-FOOT FENCE.  
 

B.  A 2:1 SLOPE SHALL BE MAINTAINED BETWEEN THE BUFFER 
ZONE AND EXCAVATION FLOOR ON ALL INACTIVE SITE WALLS. 
MATERIAL FROM THE AREA DESIGNATED FOR THE 2:1 SLOPE 
MAY BE REMOVED IF SUITABLE, STABILIZING MATERIAL IS 
REPLACED WITHIN 30 DAYS FROM THE TIME OF REMOVAL.  

 
   C.  THE PLANNING COMMISSION OR PLANNING DIRECTOR SHALL 

DESIGNATE ONE OR A COMBINATION OF THE ABOVE AS IT DEEMS 
APPROPRIATE. THE VEGETATION AND FENCE SHALL BE OF 
SUFFICIENT HEIGHT AND DENSITY TO PROVIDE VISUAL AND 
NOISE SCREENING OF THE PROPOSED USE AS DEEMED 
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APPROPRIATE BY THE PLANNING COMMISSION OR PLANNING 
DIRECTOR.  

 
   D.  BUFFERS SHALL NOT CAUSE SURFACE WATER DIVERSION WHICH 

NEGATIVELY IMPACTS ADJACENT PROPERTIES OR WATER 
BODIES. SPECIFIC FINDINGS ARE REQUIRED TO ALTER THE 
BUFFER REQUIREMENTS OF KPB 21.29.050(A)(2)(A) IN ORDER 
TO MINIMIZE NEGATIVE IMPACTS FROM SURFACE WATER 
DIVERSION. FOR PURPOSES OF THIS SECTION, SURFACE WATER 
DIVERSION IS DEFINED AS EROSION, FLOODING, DEHYDRATION 
OR DRAINING, OR CHANNELING. NOT ALL SURFACE WATER 
DIVERSION RESULTS IN A NEGATIVE IMPACT.  

 
 E.  AT ITS DISCRETION, THE PLANNING COMMISSION MAY WAIVE 

BUFFER REQUIREMENTS WHERE THE TOPOGRAPHY OF THE 
PROPERTY OR THE PLACEMENT OF NATURAL BARRIERS MAKES 
SCREENING NOT FEASIBLE OR NOT NECESSARY. BUFFER 
REQUIREMENTS SHALL BE MADE IN CONSIDERATION OF AND IN 
ACCORDANCE WITH EXISTING USES OF ADJACENT PROPERTY AT 
THE TIME OF APPROVAL OF THE PERMIT. THERE IS NO 
REQUIREMENT TO BUFFER THE MATERIAL SITE FROM USES 
WHICH COMMENCE AFTER THE APPROVAL OF THE PERMIT.]  

 
 2. Buffer Area.   Material sites shall maintain buffer areas in accord with 

this section. 
 

 a. A buffer area of a maximum of 100 feet shall be established 
between the area of excavation and the parcel boundaries.  The 
buffer area may include one or more of the following:  
undisturbed natural vegetation, a minimum six-foot fence, a 
minimum six-foot earthen berm with at least a 2/1 slope or a 
combination thereof. 

 
 b. A 2:1 slope shall be maintained between the buffer zone and 

excavation floor on all inactive site walls.  Material from the 
area designated for the 2:1 slope may be removed if suitable, 
stabilizing material is replaced within 30 days from the time 
of removal. 

 
 c.  Where an easement exists, a buffer shall not overlap the 

easement, unless otherwise conditioned by the planning 
commission or planning director, as applicable. 

 
 d. The vegetation and fence shall be of sufficient height and 

density to provide visual and noise screening of the proposed 
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use as deemed appropriate by the planning commission or the 
planning director. 

 
 e. The buffer area may be reduced where the planning 

commission or planning director, as applicable, has approved 
an alternate buffer plan.  The alternate buffer plan must consist 
of natural undisturbed vegetation, a minimum six-foot berm, 
or a minimum six-foot fence or a combination thereof; unless 
the permittee proposes another solution approved by the 
planning commission or planning director, as applicable, to 
meet this condition. 

 
 f.  The buffer requirements may be waived by the planning 

commission or planning director, as applicable, where the 
topography of the property or the placement of natural barriers 
makes screening not feasible or unnecessary.  

 
  g.  There is no requirement to buffer a material site from uses that 

commence after approval of the permit. 
 
  h.  When a buffer area has been denuded prior to review of the 

application by the planning commission or planning director 
revegetation may be required.  

 
 3. Processing. In the case of a CLUP, any equipment which conditions 

or processes material must be operated at least 300 feet from the parcel 
boundaries. At its discretion, the planning commission may waive the 
300-foot processing distance requirement, or allow a lesser distance 
in consideration of and in accordance with existing uses of [OF 
ADJACENT PROPERTY AT THE TIME] the properties in the 
vicinity at the time of approval of the permit.  

 
  4. Water source separation.  
 

  a.  All permits shall be issued with a condition which prohibits 
any material extraction within 100 horizontal feet of any water 
source existing prior to original permit issuance.  

 
  b.  All counter permits shall be issued with a condition which 

requires that a four-foot vertical separation [FROM]between 
extraction operations and the seasonal high water table be 
maintained.  

 
  c.  All CLUPS shall be issued with a condition which requires 

that a [TWO] four-foot vertical separation [FROM]between 
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extraction operations and the seasonal high water table be 
maintained.  

 
  d. There shall be no dewatering either by pumping, ditching or 

some other form of draining unless an exemption is granted by 
the planning commission. The exemption for dewatering may 
be granted if the operator provides a statement under seal and 
supporting data from a duly licensed and qualified impartial 
civil engineer, that the dewatering will not lower any of the 
surrounding property's water systems and the contractor posts 
a bond for liability for potential accrued damages.  

 
  5. Excavation in the water table. Excavation in the water table greater 

than 300 horizontal feet of a water source may be permitted with the 
approval of the planning commission based on the following:  

 
   a.  Certification by a qualified independent civil engineer or 

professional hydrogeologist that the excavation plan will not 
negatively impact the quantity of an aquifer serving existing 
water sources.  

 
   b.  The installation of a minimum of three water monitoring tubes 

or well casings as recommended by a qualified independent 
civil engineer or professional hydrogeologist adequate to 
determine flow direction, flow rate, and water elevation.  

 
   c.  Groundwater elevation, flow direction, and flow rate for the 

subject parcel, measured in three-month intervals by a 
qualified independent civil engineer or professional 
hydrogeologist, for at least one year prior to application. 
Monitoring tubes or wells must be kept in place, and 
measurements taken, for the duration of any excavation in the 
water table.  

 
    d.  Operations shall not breach an aquifer-confining layer.  
 

  6. Waterbodies.  
 

 a.  An undisturbed buffer shall be left and no earth material 
extraction activities shall take place within [100] 200 linear 
feet from excavation limits and the ordinary high water level 
of surface water bodies such as a lake, river, stream, [OR OTHER 
WATER BODY, INCLUDING] riparian wetlands and mapped 
floodplains as defined in KPB 21.06. This regulation shall not 
apply to man-made waterbodies being constructed during the 
course of the materials extraction activities. In order to prevent 

513



   
Kenai Peninsula Borough, Alaska New Text Underlined; [DELETED TEXT BRACKETED] Ordinance 2021-41 
 Page 15 of 27 

discharge, diversion, or capture of surface water, an additional 
setback from lakes, rivers, anadromous streams, and riparian 
wetlands may be required.  

 
 b.  Counter permits and CLUPS may contain additional 

conditions addressing surface water diversion.  
 

  7.  Fuel storage. Fuel storage for containers larger than 50 gallons shall 
be contained in impermeable berms and basins capable of retaining 
110 percent of storage capacity to minimize the potential for 
uncontained spills or leaks. Fuel storage containers 50 gallons or 
smaller shall not be placed directly on the ground, but shall be stored 
on a stable impermeable surface.  

 
  8. Roads. Operations shall be conducted in a manner so as not to damage 

borough roads as required by KPB 14.40.175 and will be subject to 
the remedies set forth in KPB 14.40 for violation of this condition.  

 
  9. Subdivision. Any further subdivision or return to acreage of a parcel 

subject to a conditional land use or counter permit requires the 
permittee to amend their permit. The planning director may issue a 
written exemption from the amendment requirement if it is determined 
that the subdivision is consistent with the use of the parcel as a 
material site and all original permit conditions can be met.  

 
  10.  Dust control. Dust suppression is required on haul roads within the 

boundaries of the material site by application of water or calcium 
chloride.  

 
  11. Hours of operation. [ROCK CRUSHING EQUIPMENT SHALL NOT BE 

OPERATED BETWEEN 10:00 P.M. AND 6:00 A.M.]  
 
   a. Processing equipment shall not be operated between 7:00 p.m. 

and 6:00 a.m.  
 

b. The planning commission may grant exceptions to increase the 
hours of operation and processing based on surrounding land 
uses, topography, screening the material site from properties 
in the vicinity and conditions placed on the permit by the 
planning commission to mitigate the noise, dust and visual 
impacts caused by the material site. 
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   12. Reclamation.  
 

   a.  Reclamation shall be consistent with the reclamation plan 
approved by the planning commission or planning director as 
appropriate in accord with KPB 21.29.060.  

 
   b.  [AS A CONDITION OF ISSUING THE PERMIT, THE APPLICANT 

SHALL SUBMIT A RECLAMATION PLAN AND POST A BOND TO 
COVER THE ANTICIPATED RECLAMATION COSTS IN AN AMOUNT 
TO BE DETERMINED BY THE PLANNING DIRECTOR. THIS 
BONDING REQUIREMENT SHALL NOT APPLY TO SAND, GRAVEL 
OR MATERIAL SITES FOR WHICH AN EXEMPTION FROM STATE 
BOND REQUIREMENTS FOR SMALL OPERATIONS IS APPLICABLE 
PURSUANT TO AS 27.19.050.]   The applicant shall operate the 
material site consistent with the approved reclamation plan 
and provide bonding pursuant to 21.29.060(B).  This bonding 
requirement shall not apply to sand, gravel or material sites for 
which an exemption from state bond requirements for small 
operations is applicable pursuant to AS 27.19.050. 

 
  13.  Other permits. Permittee is responsible for complying with all other 

federal, state and local laws applicable to the material site operation, 
and abiding by related permits. These laws and permits include, but 
are not limited to, the borough's flood plain, coastal zone, and habitat 
protection regulations, those state laws applicable to material sites 
individually, reclamation, storm water pollution and other applicable 
Environmental Protection Agency (EPA) regulations, clean water act 
and any other U.S. Army Corp of Engineer permits, any EPA air 
quality regulations, EPA and ADEC air and water quality regulations, 
EPA hazardous material regulations, U.S. Dept. of Labor Mine Safety 
and Health Administration (MSHA) regulations (including but not 
limited to noise and safety standards), and Federal Bureau of Alcohol, 
Tobacco and Firearm regulations regarding using and storing 
explosives. Any violation of these regulations or permits reported to 
or observed by borough personnel will be forwarded to the appropriate 
agency for enforcement.  

 
  14. [VOLUNTARY]Volunteered permit conditions. Conditions may be 

included in the permit upon agreement of the permittee and approval 
of the planning commission for CLUPs or the planning director for 
counter permits. Such conditions must be consistent with the 
standards set forth in KPB 21.29.040(A). Planning commission 
approval of such conditions shall be contingent upon a finding that the 
conditions will be in the best interest of the borough and the 
surrounding property owners. [VOLUNTARY] Volunteered permit 
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conditions apply to the subject parcel and operation, regardless of a 
change in ownership. A change in [VOLUNTARY] volunteered permit 
conditions may be proposed [AT] by permit [RENEWAL OR 
AMENDMENT] modification.  

 
  15. Signage. For permitted parcels on which the permittee does not intend 

to begin operations for at least 12 months after being granted a 
conditional land use permit, the permittee shall post notice of intent 
on parcel corners or access, whichever is more visible. Sign 
dimensions shall be no more than 15" by 15" and must contain the 
following information: the phrase "Permitted Material Site" along 
with the permittee's business name and a contact phone number.  

 
   16.  Appeal. No clearing of vegetation shall occur within the 100-foot 

maximum buffer area from the permit boundary nor shall the permit 
be issued or operable until the deadline for the appeal, pursuant to 
KPB 21.20, has expired. 

 
   17. Sound level.  
 

   a. No sound resulting from the materials extraction activities 
shall create a sound level, when measured at or within the 
property boundary of the adjacent land, that exceeds 75 dB(A).   

 
   b. For any sound that is of short duration between the hours of 7 

a.m. and 7 p.m. the levels may be increased by: 
 

   i. Five dB(A) for a total of 15 minutes in any one hour; or 
 
   ii. Ten dB(A) for a total of five minutes in any hour; or 
 
   iii. Fifteen db(A) for a total of one and one-half minutes in 

any one-hour period. 
 

   c.  At its discretion, the planning commission or planning 
director, as applicable, may reduce or waive the sound level 
requirements on any or all property boundaries.  Sound level 
requirements shall be made in consideration of and in 
accordance with existing uses of the properties in the vicinity 
at the time of approval of the permit. 

 
   d. Mandatory condition KPB 21.29.050(A)(17) shall expire 365 

days from adoption of KPB 21.29.050(A)(17) unless extended 
or modified by the assembly. 
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  18. Reverse signal alarms. Reverse signal alarms, used at the material site 
on loaders, excavators, and other earthmoving equipment shall be 
more technically advanced devices; such as, a multi-frequency “white 
noise” alarms rather than the common, single (high-pitch) tone alarms.  
At its discretion, the planning commission or planning director, as 
applicable, may waive this requirement or a portion of this 
requirement.  The waiver of this requirement shall be made in 
consideration of and in accordance with existing uses of the properties 
in the vicinity at the time of approval of the permit. 

 
  19. Ingress and egress. The planning commission or planning director 

may determine the points of ingress and egress for the material site.  
The permittee is not required to construct haul routes outside the 
parcel boundaries of the material site. Driveway authorization must be 
acquired, from either the state through an “Approval to Construct” or 
a borough road service area as appropriate, prior to issuance of a 
material site permit when accessing a public right-of-way. 

 
  20. Dust suppression. Dust suppression shall be required when natural 

precipitation is not adequate to suppress the dust generated by the 
material site traffic on haul routes.  Based on surrounding land uses 
the planning commission or planning director, as applicable, may 
waive or reduce the requirement for dust suppression on haul routes.   

 
  21. Surface water protection.  Use of surface water protection measures 

as specified in KPB 21.29.030(A)(8) must be approved by a licensed 
civil engineer. 

 
 22. Groundwater elevation. All material sites must maintain one 

monitoring tube per ten acres of excavated area four feet below the 
proposed excavation. 

 
 23. Setback. Material site excavation areas shall be 250-feet from the 

property boundaries of any local option zoning district, existing public 
school ground, private school ground, college campus, child care 
facility, multi-purpose senior center, assisted living home, and 
licensed health care facility.  If overlapping, the buffer areas of the 
excavation shall be included in the 250-foot setback.  

 
  21.29.055. Decision. 
 
 The planning commission or planning director, as applicable, shall approve permit 

applications meeting the mandatory conditions or shall disapprove permit 
applications that do not meet the mandatory conditions.  The decision shall include 
written findings supporting the decision, and when applicable, there shall be written 
findings supporting any site-specific alterations to the mandatory condition as 
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specifically allowed by KPB 21.29.050(A)(2)(a), (2)(c), (2)(d), (2)(e), (2)(g), (3), 
(4)(d), (5), (11)(b), (12), (14), (17)(c), (18), (19), and (20) and as allowed for the 
KPB 21.29.060 reclamation plan.   

 
  21.29.060. Reclamation plan.  
 
 A.  All material site permit applications require an overall reclamation plan 

along with a five-year reclamation plan.  A site plan for reclamation shall 
be required including a scaled drawing with finished contours. A five-year 
reclamation plan must be submitted with a permit extension request.  

 
 B.  The applicant shall revegetate with a non-invasive plant species and reclaim 

all disturbed land [UPON EXHAUSTING THE MATERIAL ON-SITE, OR WITHIN A 
PRE-DETERMINED TIME PERIOD FOR LONG-TERM ACTIVITIES, SO AS TO LEAVE 
THE LAND IN A STABLE CONDITION. RECLAMATION MUST OCCUR FOR ALL 
EXHAUSTED AREAS OF THE SITE EXCEEDING FIVE ACRES BEFORE A FIVE-YEAR 
RENEWAL PERMIT IS ISSUED, UNLESS OTHERWISE REQUIRED BY THE 
PLANNING COMMISSION. IF THE MATERIAL SITE IS ONE ACRE OR LESS IN SIZE 
AND HAS BEEN GRANTED A CLUP DUE TO EXCAVATION IN THE WATER TABLE, 
RECLAMATION MUST BE PERFORMED AS SPECIFIED BY THE PLANNING 
COMMISSION OR PLANNING DIRECTOR IN THE CONDITIONAL USE OR COUNTER 
PERMIT] within the time period approved with the reclamation plan so as to 
leave the land in a stable condition.  Bonding shall be required at $2,000.00 
per acre for all acreage included in the current five-year reclamation plan.  
In the alternative, the planning director may accept a civil engineer’s 
estimate for determining the amount of bonding.  If the applicant is bonded 
with the state, the borough’s bonding requirement is waived.  Compliance 
with reclamation plans shall be enforced under KPB 21.50. 

 
 C.  The following measures must be considered in the [PREPARING] 

preparation, approval and [IMPLEMENTING] implementation of the 
reclamation plan, although not all will be applicable to every reclamation 
plan.  

 
  1.  Topsoil that is not promptly redistributed to an area being reclaimed 

will be separated and stockpiled for future use. [THIS MATERIAL 
WILL BE PROTECTED FROM EROSION AND CONTAMINATION BY ACIDIC 
OR TOXIC MATERIALS AND PRESERVED IN A CONDITION SUITABLE FOR 
LATER USE.]  

 
  2.  The area will be backfilled, graded and recontoured using strippings, 

overburden, and topsoil [TO A CONDITION THAT ALLOWS FOR THE 
REESTABLISHMENT OF RENEWABLE RESOURCES ON THE SITE WITHIN 
A REASONABLE PERIOD OF TIME. IT WILL BE STABILIZED TO A 
CONDITION THAT WILL ALLOW SUFFICIENT MOISTURE FOR 
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REVEGETATION] so that it will be stabilized to a condition that will 
allow for the revegetation as required by KPB 21.29.060(B).  

 
  3.  [SUFFICIENT QUANTITIES OF STOCKPILED OR IMPORTED TOPSOIL WILL 

BE SPREAD OVER THE RECLAIMED AREA TO A DEPTH OF FOUR INCHES 
TO PROMOTE NATURAL PLANT GROWTH THAT CAN REASONABLY BE 
EXPECTED TO REVEGETATE THE AREA WITHIN FIVE YEARS. THE 
APPLICANT MAY USE THE EXISTING NATURAL ORGANIC BLANKET 
REPRESENTATIVE OF THE PROJECT AREA IF THE SOIL IS FOUND TO 
HAVE AN ORGANIC CONTENT OF 5% OR MORE AND MEETS THE 
SPECIFICATION OF CLASS B TOPSOIL REQUIREMENTS AS SET BY 
ALASKA TEST METHOD (ATM) T-6.] The [MATERIAL] topsoil used 
for reclamation shall be reasonably free from roots, clods, sticks, 
and branches greater than 3 inches in diameter. Areas having slopes 
greater than 2:1 require special consideration and design for 
stabilization by a licensed engineer.  

 
  4.  Exploration trenches or pits will be backfilled. Brush piles and 

unwanted vegetation shall be removed from the site, buried or 
burned. Topsoil and other organics will be spread on the backfilled 
surface to inhibit erosion and promote natural revegetation.  

 
  5.  [PEAT AND T]Topsoil mine operations shall ensure a minimum of 

[TWO] four inches of suitable growing medium is left or replaced on 
the site upon completion of the reclamation activity (unless 
otherwise authorized).  

 
  6.  Ponding may be used as a reclamation method as approved by the 

planning commission.  
 

D. The five-year reclamation plan shall describe the total acreage to be 
reclaimed [EACH YEAR, A LIST OF EQUIPMENT (TYPE AND QUANTITY) TO BE 
USED IN RECLAMATION, AND A TIME SCHEDULE OF RECLAMATION MEASURES] 
relative to the total excavation plan.  

 
  21.29.070. Permit extension and revocation.  
 
 A.  Conditional land use permittees must submit a request in writing for permit 

extension every five years after the permit is issued. Requests for permit 
extension must be made at least 30 days prior to permit expiration. Counter 
permittees must submit any request for a 12-month extension at least 30 
days prior to the expiration of the original 12-month permit period.  

 
 B.  A permit extension certificate for a CLUP may be granted by the planning 

director after 5 years, and after one year for a counter permit where no 
modification to operations or conditions are proposed.  

519



   
Kenai Peninsula Borough, Alaska New Text Underlined; [DELETED TEXT BRACKETED] Ordinance 2021-41 
 Page 21 of 27 

 
 C.  Permit extension may be denied if: (1) reclamation required by this chapter 

and the original permit has not been performed; (2) the permittee is 
otherwise in noncompliance with the original permit conditions; or (3) the 
permittee has had a permit violation in the last two years and has not 
fulfilled compliance requests.  

 
 D.  A modification application shall be processed pursuant to KPB 21.29.030-

050 with public notice given as provided by KPB 21.25.060 when operators 
request modification of their permit conditions based on changes in 
operations set forth in the modification application.  

 
 E.  There shall be no fee for permit extensions approved by the planning 

director. The fee for a permit modification processed under KPB 
21.29.070(D) will be the same as an original permit application in the 
amount listed in the most current Kenai Peninsula Borough Schedule of 
Rates, Charges and Fees.  

 
 F.  Failure to submit a request for extension will result in the expiration of the 

permit. The borough may issue a permit termination document upon 
expiration pursuant to KPB 21.29.080. Once a permit has expired, a new 
permit application approval process is required in order to operate the 
material site.  

 
 G.  Permits may be revoked pursuant to KPB 21.50. 21.29.080. - Permit 

termination.  
 

 When a permit expires, is revoked, or a permittee requests termination of 
their permit, a review of permit conditions and site inspections will be 
conducted by the planning department to ensure code compliance and verify 
site reclamation prior to termination. When the planning director determines 
that a site qualifies for termination, a termination document shall be issued 
to the permittee.  

 
 21.29.090. Permit modifications.  
 

  If a permittee revises or intends to revise operations (at a time other than 
permit extension) so that they are no longer consistent with the original application, 
a permit modification is required. The planning director shall determine whether 
the revision to operations requires a modification. Permit modification shall be 
processed in the same manner as original permits.  
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  21.29.100. Recordation.  
 

All permits, permit extensions, modified permits, prior existing uses, and 
terminations shall be recorded. Failure to record a material site document does not 
affect the validity of the documents.  

 
  21.29.110. Violations. 
  
  A.  Violations of this chapter shall be governed by KPB 21.50.  
 
 B.  In addition to the remedies provided in KPB 21.50, the planning director 

may require bonding in a form and amount adequate to protect the borough's 
interests for an owner or operator who has been cited for three violations of 
KPB 21.50, 21.25, and 21.29 within a three-year period. The violations need 
not be committed at the same material site. Failure to provide requested 
bonding may result in permit revocation proceedings. 

 
   21.29.120. Prior existing uses.  
 

A.  Material sites are not held to the standards and conditions of a CLUP if a 
prior existing use (PEU) determination was granted for the parcel in 
accordance with KPB 21.29.120(B). To qualify as a PEU, a parcel's use as 
a material site must have commenced or have been operated after May 21, 
1986, and prior to May 21, 1996, provided that the subject use continues in 
the same location. In no event shall a prior existing use be expanded beyond 
the smaller of the lot, block, or tract lines as they existed on May 21, 1996. 
If a parcel is further subdivided after May 21, 1996, the pre-existing use 
may not be expanded to any lot, tract, or parcel where extraction had not 
occurred before or on February 16, 1999. If a parcel is subdivided where 
extraction has already occurred, the prior existing use is considered 
abandoned, and a CLUP must be obtained for each parcel intended for 
further material site operations. The parcel owner may overcome this 
presumption of abandonment by showing that the subdivision is not 
inconsistent with material site operation. If a parcel subject to a prior 
existing use is conveyed, the prior existing use survives the conveyance.  

 
 B.  Owners of sites must have applied to be registered as a prior existing use 

prior to January 1, 2001.  
 
 C.  [ANY PRIOR EXISTING USE THAT HAS NOT OPERATED AS A MATERIAL SITE 

BETWEEN MAY 21, 1996, AND MAY 21, 2011, IS CONSIDERED ABANDONED AND 
MUST THEREAFTER COMPLY WITH THE PERMIT REQUIREMENTS OF THIS 
CHAPTER. THE PLANNING DIRECTOR SHALL DETERMINE WHETHER A PRIOR 
EXISTING USE HAS BEEN ABANDONED. AFTER GIVING NOTICE TO THE PARCEL 
OWNER THAT A PEU IS CONSIDERED ABANDONED, A PARCEL OWNER MAY 
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PROTEST THE TERMINATION OF THE PEU BY FILING WRITTEN NOTICE WITH 
THE PLANNING DIRECTOR ON A FORM PROVIDED BY THE PLANNING 
DEPARTMENT. WHEN A PROTEST BY A PARCEL OWNER IS FILED, NOTICE AND 
AN OPPORTUNITY TO MAKE WRITTEN COMMENTS REGARDING PRIOR EXISTING 
USE STATUS SHALL BE ISSUED TO OWNERS OF PROPERTY WITHIN A ONE-HALF 
MILE RADIUS OF THE PARCEL BOUNDARIES OF THE SITE. THE OWNER OF THE 
PARCEL SUBJECT TO THE PRIOR EXISTING USE MAY SUBMIT WRITTEN 
INFORMATION, AND THE PLANNING DIRECTOR MAY GATHER AND CONSIDER 
ANY INFORMATION RELEVANT TO WHETHER A MATERIAL SITE HAS OPERATED. 
THE PLANNING DIRECTOR MAY CONDUCT A HEARING IF HE OR SHE BELIEVES 
IT WOULD ASSIST THE DECISION-MAKING PROCESS. THE PLANNING DIRECTOR 
SHALL ISSUE A WRITTEN DETERMINATION WHICH SHALL BE DISTRIBUTED TO 
ALL PERSONS MAKING WRITTEN COMMENTS. THE PLANNING DIRECTOR'S 
DECISION REGARDING TERMINATION OF THE PRIOR EXISTING USE STATUS 
MAY BE APPEALED TO THE PLANNING COMMISSION WITHIN 15 DAYS OF THE 
DATE OF THE NOTICE OF DECISION.]  

 
 The owner of a material site that has been granted a PEU determination shall 

provide proof of compliance with AS 27.19.030 – 050 concerning 
reclamation to the planning department no later than July 1, 2022. The proof 
shall consist of an Alaska Department of Natural Resources (DNR) 
approved reclamation plan and receipt for bonding or a letter of intent filed 
with DNR. 

 
  1. The planning department may request proof of continued 

compliance with AS 27.19.030 – 050 on an annual basis. 
 
  2. Pursuant to KPB 21.29.110 the enforcement process and remedies 

set forth in KPB 21.50 shall govern if the proof that the statutory 
requirements contained in AS 27.19.030-050 is not provided to the 
planning department.     

 
SECTION 3. That KPB 21.50.055 is hereby amended, as follows: 

 
 21.50.055. Fines.  
 
 A.  Following are the fines for violations of this title. Each day a violation 

occurs is a separate violation. Violations begin to accrue the date the 
enforcement notice is issued and continue to the date the enforcement is 
initially set for hearing. The fine for a violation may not be reduced by the 
hearing officer to less than the equivalent of one day's fine for each type of 
violation.  
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CODE CHAPTER &  

SECTION  VIOLATION DESCRIPTION  
DAILY 
FINE  

KPB 20.10.030(A)  Offering land for sale without final plat approval  $300.00  

KPB 20.10.030(B)  Filing/recording unapproved subdivision/plat  $300.00  

KPB 20.10.030(C)  Violation of subdivision code or condition  $300.00  

KPB 21.05.040(C)  Violation of variance conditions  $300.00  

KPB 21.06.030(D)  Structure or activity prohibited by KPB 21.06  $300.00  

KPB 21.06.040  Failure to obtain a Development Permit/Floodplain Management  $300.00  

KPB 21.06.045  
Failure to obtain a SMFDA Development Permit/Violation of 

SMFDA permit conditions/Floodplain Management  
$300.00  

KPB 21.06.050  Violation of permit conditions/Floodplain Management  $300.00  

KPB 21.18.071  
Failure to obtain staff permit/Violation of staff 
permit/Anadromous Streams Habitat Protection  

$300.00  

KPB 21.18.072  
Failure to obtain limited commercial activity permit/Violation of 

permit conditions/Anadromous Streams Habitat Protection  
$300.00  

KPB 21.18.075  
Prohibited use or structure/Anadromous Streams Habitat 

Protection  $300.00  

KPB 21.18.081  
Failure to obtain Conditional Use Permit/Violation of 

Conditional Use Permit Condition/Anadromous Streams Habitat 
Protection  

$300.00  

KPB 21.18.090  
Failure to obtain prior existing use/structure permit/Violation of 

permit conditions/Anadromous Streams Habitat Protection  $300.00  

KPB 21.18.135(C)  
Violation of emergency permit conditions/anadromous stream 

habitat protection  
$300.00  
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CODE CHAPTER &  
SECTION  VIOLATION DESCRIPTION  

DAILY 
FINE  

KPB 21.25.040  
Failure to Obtain a Permit/Material Site/Correctional community 

residential center/Concentrated Animal Feeding Operation  $300.00  

KPB 21.28.030  
Violation of permit conditions/Concentrated Animal Feeding 

Operations  
$300.00  

KPB 21.29.020  Failure to Obtain a counter permit/Material Site Permits  $300.00  

KPB 21.29.050  
Violation of Conditional Land Use Permit Conditions/Material 

Site Permits  
Also applies to KPB 21.26 material site permits  

$300.00  

KPB 21.29.060  
Violation of Reclamation Plan/Material Site Permits  

Also applies to KPB 21.26 material site permits  $300.00  

KPB 21.29.120 
Failure to Provide Reclamation Plan and Proof of Bonding or 

Letter of Intent 
$300.00 

KPB 21.44.100  Violation of Pre-existing structures/Local Option Zoning  $300.00  

KPB 21.44.110(D)  
Prohibited expansion of nonconforming use/Local Option 

Zoning  $300.00  

KPB 21.44.110(E)  Prohibited Change in Use/Local Option Zoning  $300.00  

KPB 21.44.110(G)  
Violation of Conditions on Nonconforming Use/Local Option 

Zoning  
$300.00  

KPB 21.44.130(C)(D)  
Violation of Home Occupation Standards and Conditions/Local 

Option Zoning  
$300.00  

KPB 21.44.130(F)  Disallowed Home Occupation/Local Option Zoning  $300.00  

KPB 21.44.135  Failure to file development notice  $300.00  

KPB 21.44.160(A)(B)  Prohibited use  $300.00  
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CODE CHAPTER &  
SECTION  VIOLATION DESCRIPTION  

DAILY 
FINE  

KPB 21.44.160(C)  
Violation of Development Standards/Single Family 

Zoning/Local Option Zoning  $300.00  

KPB 21.44.165(A)(B)  Prohibited use  $300.00  

KPB 21.44.165(C)  
Violation of Development Standards/Small Lot Residential 

Zoning/Local Option Zoning  
$300.00  

KPB 21.44.170(A)(B)  Prohibited use  $300.00  

KPB 21.44.170(C)  
Violation of Development Standards/Rural Residential 

District/Local Option Zoning  
$300.00  

KPB 21.44.175(B)(C)  Prohibited Use  $300.00  

KPB 21.44.175(D)  Violation of Development Standards/Residential Waterfront  $300.00  

KPB 21.44.180(A)(B)  Prohibited Use  $300.00  

KPB 21.44.180(C)  
Violation of Development Standards/Multi-Family Residential 

District/Local Option Zoning  $300.00  

KPB 21.44.190(A)(B)  Prohibited Use  $300.00  

KPB 21.44.190(C)  
Violation of Development Standards/Industrial District/Local 

Option Zoning  
$300.00  

KPB 21.46.030(b)  
Failure to maintain bear-resistant garbage cans/Local option 
zone/Birch and Grove Ridge subdivisions Rural Residential 

District  
$300.00  

KPB 21.50.100(F)  Removal of posted enforcement notice  $300.00  

KPB 21.50.100(G)  Violation of enforcement notice  $1,000.00  

KPB 21.50.130(I)  Violation of an enforcement order  $1,000.00  

  
 SECTION 4. That this ordinance shall become effective upon its enactment. 
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ENACTED BY THE ASSEMBLY OF THE KENAI PENINSULA BOROUGH THIS * DAY 
OF *, 2022. 
 
 
 
              
       Brent Johnson, Assembly President 
ATTEST: 
 
 
       
Johni Blankenship, MMC, Borough Clerk 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
01/18/22 Vote on motion to postpone to 02/01/22: 

Yes: Bjorkman, Derkevorkian, Elam, Tupper, Johnson 

No: Chesley, Cox, Ecklund 

Absent: Hibbert 

 
02/01/22 Vote on motion to table: 

Yes: Bjorkman, Chesley, Cox, Derkevorkian, Ecklund, Elam, Hibbert, Tupper, Johnson 

No: None 

Absent: None 
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Introduced by: Elam, Derkevorkian 
Substitute Introduced: 02/01/22 
O2021-41 (Mayor, 
Johnson) 

See Original Ordinance for 
Prior History 

Action: Tabled 
Vote: 9 Yes, 0 No, 0 Absent 

 
KENAI PENINSULA BOROUGH 

ORDINANCE 2021-41  
(ELAM, DERKEVORKIAN) SUBSTITUTE 

 
AN ORDINANCE AMENDING KPB 21.29, KPB 21.25, AND KPB 21.50.055 

REGARDING MATERIAL SITE PERMITS, APPLICATIONS, CONDITIONS, AND 
PROCEDURES 

 
WHEREAS, Goal 2, Focus Area: Land Use, Objective A of the 2019 Kenai Peninsula Borough 

Comprehensive Plan is to establish policies to minimize land use conflicts, protect 
natural systems, and support individual land use freedoms; and  

 
WHEREAS, Goal 2, Focus Area: Land Use, Objective A, Strategy 2 of the 2019 Comprehensive 

Plan is to update the Borough’s existing conditional use regulations for material 
extraction to better address reoccurring land use conflicts; and   

 
WHEREAS, Goal 2, Focus Area: Land Use, Objective A, Strategy 2a of the 2019 

Comprehensive Plan is to clarify the broad purpose of the conditional use process 
and clear parameters for allowable conditional uses that include reasonable, project-
specific conditions that reduce impacts on surrounding use; and 

 
WHEREAS, Goal 2, Focus Area: Land Use, Objective A, Strategy 2d of the 2019 

Comprehensive Plan is to complete improvements to the rules guiding gravel 
extraction, with the goal of providing an appropriate balance between providing 
access to affordable materials for development and quality of life for borough 
residents; and  

 
WHEREAS,  Goal 1 of the Mining and Minerals Processing section of the 1990 Kenai Peninsula 

Borough Coastal Management Program is to provide opportunities to explore, 
extract and process minerals, sand and gravel resources, while protecting 
environmental quality and other resource users; and 

 
WHEREAS,  an assembly subcommittee was formed in 2005 to review the material site code; 

and 
 
WHEREAS, Ordinance 2006-01 (Substitute) codified as KPB 21.29 was adopted in 2006 after 

consideration of the subcommittee’s report; and 
 
WHEREAS,  the planning department has been administering Ordinance 2006-01 (Substitute), 

codified as KPB 21.29 for 13 years; and 
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WHEREAS,  KPB 21.25.040 requires a permit for the commencement of certain land uses within 

the rural district of the Kenai Peninsula Borough; and 
 
WHEREAS,  the planning department has recognized that certain provisions of the material site 

ordinance could be better clarified for the operators, public, and staff; and 
 
WHEREAS,  the planning commission and planning department received comments expressing 

concerns about dust, noise, safety; and  
 
WHEREAS, approximately 253 registered prior existing use material sites and approximately 99 

conditional land use permits for material sites have been granted since 1996; 
 
WHEREAS,  the planning department receives numerous complaints regarding unreclaimed 

parcels registered as nonconforming prior existing material sites which have not 
been regulated by KPB; and 

 
WHEREAS, the assembly established a material site work group by adoption of resolution 2018-

004 (Substitute) to engage in a collaborative discussion involving the public and 
industry to make recommendations regarding the material site code; and 

 
WHEREAS,  at its regularly scheduled meeting of November 12, 2019, the planning commission 

recommended approval by unanimous consent;  
 
NOW, THEREFORE, BE IT ORDAINED BY THE ASSEMBLY OF THE KENAI 
PENINSULA BOROUGH: 
 
SECTION 1. That KPB 21.25.030 is hereby amended, as follows: 
 
 21.25.030. Definitions.  
 

  Unless the context requires otherwise, the following definitions apply to CLUPs:  
 
  Abandon means to cease or discontinue a use without intent to resume, but 

excluding short-term interruptions to use or activity during periods of remodeling, 
maintaining, or otherwise improving or rearranging a facility or during normal 
periods of vacation or seasonal closure. An "intent to resume" can be shown through 
continuous operation of a portion of the facility, maintenance of utilities, or outside 
proof of continuance, e.g., bills of lading or delivery records. Abandonment also 
means the cessation of use, regardless of voluntariness, for a specified period of 
time.  

 
  Animal feeding operation means a lot or facility (other than an aquatic 

animal production facility) where animals (other than aquatic animals) have been, 
are, or will be stabled or confined and fed or maintained for a total of 45 days or 
more in any 12-month period.  
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  a.  The same animals need not remain on the lot for 45 days or more; 

rather, some animals are fed or maintained on the lot 45 days out of 
any 12-month period, and  

 
  b.  Animals are "maintained" for purposes of this ordinance when they 

are confined in an area where waste is generated and/or concentrated 
or are watered, cleaned, groomed, or medicated in a confined area, 
even if the confinement is temporary.  

 
c.  Two or more animal feeding operations under common ownership are 

considered, for the purposes of these regulations, to be a single animal 
feeding operation if they adjoin each other.  

 
   d.  Slaughterhouses are animal feeding operations.  
 
  Animal unit means a unit of measurement for any animal feeding operation 

calculated by adding the following numbers: the number of slaughter and feeder 
cattle multiplied by 1.0, plus the number of mature dairy cattle multiplied by 1.4, 
plus the number of swine weighting [weighing] over 25 kilograms (approximately 
55 pounds) multiplied by 0.4, plus the number of sheep multiplied by 0.1, plus the 
number of horses multiplied by 2.0.  

 
  Animal waste means animal excrement, animal carcasses, feed wasted, 

process wastewaters or any other waste associated with the confinement of animals 
from an animal feeding operation.  

 
  Animal waste management system means a combination of structures and 

nonstructural practices serving an animal feeding operation that provides for the 
collection, treatment, disposal, distribution, storage and land application of animal 
waste.  

 
  Aquifer means a subsurface formation that contains sufficient water-

saturated permeable material to yield economical quantities of water to wells and 
springs.  

 
  Aquifer-confining layer means that layer of relatively impermeable soil 

below an aquifer, typically clay, which confines water.  
 
  Assisted living home means a residential facility that serves three or more 

adults who are not related to the owner by blood or marriage, or that receives state 
or that receives state or federal payment for service of the number of adults served. 
The services and activities may include, but are not limited to, housing and food 
services to its residents, assistance with activities of daily living, and personal 
assistance, and that complies with Alaska Statutes 47.32.0101 – 47.60.900, as 
amended. 
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  Child care facility means a place where child care is regularly provided for 

children under the age of 12 for periods of time that are less than 24 hours in 
duration and that is licensed pursuant to AS 47.35.005 et seq., excluding child care 
homes and child care group homes, as currently written or hereafter amended.  

 
  Commercial means any provision of services, sale of goods, or use operated 

for production of income whether or not income is derived, including sales, barter, 
rental, or trade of goods and services.  

 
  Concentrated animal feeding operation (CAFO) means an animal feeding 

operation confining at least: (1) 1,000 swine weighing at least approximately 55 
pounds; (2) 1,000 slaughter and feeder cattle; (3) 700 mature dairy cattle; (4) 500 
horses; (5) 10,000 sheep or lambs; (6) 55,000 turkeys; (7) 100,000 laying hens or 
broilers (if the facility has continuous overflow watering); (8) 30,000 laying hens 
or broilers (if the facility has a liquid manure system); (9) 5,000 ducks; (10) 1,000 
animal units; or (11) a combination of the above resulting in at least 1,000 animal 
units. Each individual parcel upon which a CAFO is located is a separate CAFO 
unless they adjoin each other.  

 
  Conditioning or processing material means a value-added process 

including batch plants, asphalt plants, screening, washing, and crushing by use of 
machinery. 

 
  Correctional community residential center (CCRC) means a community 

residential center, other than a correctional institution, for the short-term or 
temporary detention of prisoners in transition from a correctional institution, 
performing restitution, or undergoing rehabilitation or recovery from a legal 
infirmity. CCRCs may not be used for detention of prisoners who pose a threat or 
danger to the public for violent or sexual misconduct without imprisonment or 
physical confinement under guard or twenty-four-hour physical supervision. The 
determination of whether a prisoner poses a threat or danger to the public for violent 
or sexual misconduct without imprisonment or physical confinement under guard 
or twenty-four-hour physical supervision shall be made by the commissioner of 
corrections for state prisoners and the United States Attorney General, or the U.S. 
Director of Bureau of Prisons for federal prisoners.  

 
  Correctional institution means a facility other than a correctional 

community residential center providing for the imprisonment or physical 
confinement or detention of prisoners under guard or twenty-four-hour physical 
supervision, such as prisons, prison farms, jails, reformatories, penitentiaries, 
houses of detention, detention centers, honor camps, and similar facilities.  

 
  Development plan means a plan created to describe a proposed development 

on a specific building site excluding material sites under KPB 21.29.020. 
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  Disturbed includes active excavation and all areas necessary to use a parcel 
as a material site including but not limited to berms, stockpiles, and excavated areas 
excluding all areas reclaimed for alternate post mining land uses. 

 
  [EXHAUSTED MEANS THAT ALL MATERIAL OF A COMMERCIAL QUALITY IN A 

SAND, GRAVEL, OR MATERIAL SITE HAS BEEN REMOVED.]  
 
  Federal prisoners means offenders in the custody or control or under the 

care or supervision of the United States Attorney General or the Bureau of Prisons.  
 
  Groundwater means, in the broadest sense, all subsurface water, more 

commonly that part of the subsurface water in the saturated zone.   
 
  Liquid manure or liquid animal waste system means any animal waste 

management system which uses water as the primary carrier of such waste into a 
primary retention structure.  

 
  Multi-purpose senior center is a facility where persons 60 years of age or 

older are provided with services and activities suited to their particular needs. The 
services and activities may include, but are not limited to, health examinations, 
legal assistance, recreation programs, general social activities, telephone 
reassurance programs, nutrition classes, meals at minimum cost, counseling, 
protective services, programs for shut-ins and education programs, and that 
complies with Alaska Statutes 47.60.010—47.60.090, as currently written or 
hereafter amended.  

 
  Permit area includes all excavation, processing, buffer and haul route areas 

of a CLUP or counter permit.  
 
  Person shall include any individual, firm, partnership, association, 

corporation, cooperative, or state or local government.  
 
  Prisoner means:  
 
 a.  a person held under authority of state law in official detention as defined 

in AS 11.81.900;  
 

 b.  includes a juvenile committed to the custody of the Alaska Department 
of Corrections Commissioner when the juvenile has been charged, 
prosecuted, or convicted as an adult.  

 
  Private school is a school comprised of kindergarten through 12th grade, or 

any combination of those grades, that does not receive direct state or federal 
funding and that complies with either Alaska Statute 14.45.030 or 14.45.100—
14.45.130, as currently written or hereafter amended.  
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  Public school is a school comprised of kindergarten through 12th grade, or 
any combination of those grades, that is operated by the State of Alaska or any 
political subdivision of the state.  

 
  Sand, gravel or material site means an area used for extracting, quarrying, 

or conditioning gravel or substances from the ground that are not subject to permits 
through the state location (mining claim) system (e.g., gold, silver, and other 
metals), nor energy minerals including but not limited to coal, oil, and gas.  

 
  Seasonal high groundwater table means the highest level to which the 

groundwater rises on an annual basis.  
 
  Senior housing project means senior housing as defined for purposes of 

construction or operation in 15 Alaska Administrative Code 151.950(c), as 
currently written or hereafter amended.  

 
  Stable condition means the rehabilitation, where feasible, of the physical 

environment of the site to a condition that allows for the reestablishment of 
renewable resources on the site within a reasonable period of time by natural 
processes.  

 
  Surface water means water on the earth's surface exposed to the atmosphere 

such as rivers, lakes, and creeks.  
 
  Topsoil means material suitable for vegetative growth.  
 
  Waterbody means any lake, pond, stream, riparian wetland, or groundwater 

into which storm water runoff is directed. 
 
  Water source means a well, spring or other similar source that provides 

water for human consumptive use.  
 
SECTION 2. That KPB 21.29 is hereby amended, as follows: 
 
 CHAPTER 21.29. MATERIAL SITE PERMITS 
 
  21.29.010. Material extraction exempt from obtaining a permit.  
 
 A.  Material extraction which disturbs an area of less than one acre that is not 

in a mapped flood plain or subject to 21.29.010(B), does not enter the water 
table, and does not cross property boundaries, does not require a permit. 
There will be no excavation within 20 feet of a right-of-way or within ten 
feet of a lot line.  

 
  B.  Material extraction taking place on dewatered bars within the confines of 

the Snow River and the streams within the Seward-Bear Creek Flood 
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Service Area does not require a permit, however, operators subject to this 
exemption shall provide the planning department with the information 
required by KPB 21.29.030(A)(1), (2), (6), (7) and a current flood plain 
development permit prior to beginning operations.  

 
  C.  A prior existing use under KPB 21.29.120 does not require a material 

extraction permit, but a floodplain development permit is required for all 
activities within any mapped special flood hazard area.  

 
  D. Material extraction incidental to site development does not require a permit 

when an approved site development plan is on file with the planning 
department.  Site development plans are approved by the planning director 
and are valid for one year.  The site development plan may be renewed on 
an annual basis subject to the planning director’s approval. 

 
 21.29.020. Material extraction and activities requiring a permit.  
 
  A.  Counter permit. A counter permit is required for material extraction which 

disturbs no more than 2.5 cumulative acres and does not enter the water 
table. Counter permits are approved by the planning director, and are not 
subject to the notice requirements or planning commission approval of KPB 
21.25.060. A counter permit is valid for a period of 12 months, with a 
possible 12-month extension.  

 
  B.  Conditional land use permit. A conditional land use permit (CLUP) is 

required for material extraction which disturbs more than 2.5 cumulative 
acres, or material extraction of any size that enters the water table. [A CLUP 
IS REQUIRED FOR MATERIALS PROCESSING.] A CLUP is valid for a 
period of five years. The provisions of KPB Chapter 21.25 are applicable to 
material site CLUPS and the provisions of KPB 21.25 and 21.29 are read in 
harmony. If there is a conflict between the provisions of KPB 21.25 and 
21.29, the provisions of KPB 21.29 are controlling 

 
  21.29.030. Application procedure.  
 
  A.  In order to obtain a counter permit or CLUP, an applicant shall first 

complete and submit to the borough planning department a permit 
application, along with the fee listed in the most current Kenai Peninsula 
Borough Schedule of Rates, Charges and Fees. The planning director may 
determine that certain contiguous parcels are eligible for a single permit. 
The application shall include the following items:  

 
   1.  Legal description of the parcel, KPB tax parcel ID number, and 

identification of whether the permit is for the entire parcel, or a 
specific location within a parcel;  
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    2.  Expected life span of the material site;  
 
    3.  A buffer plan consistent with KPB 21.29.050(A)(2);  
 
    4.  Reclamation plan consistent with KPB 21.29.060;  
 
    5.  The depth of excavation;  
 
    6.  Type of material to be extracted and type of equipment to be used;  
 
   7.  Any voluntary permit conditions the applicant proposes. Failure to 

include a proposed voluntary permit condition in the application 
does not preclude the applicant from proposing or agreeing to 
voluntary permit conditions at a later time;  

 
  8.  Surface water protection measures, if any, for adjacent properties 

designed by a SWPPP certified individual, including the use of 
diversion channels, interception ditches, on-site collection ditches, 
sediment ponds and traps, and silt fence;  

 
  9. A site plan prepared by the site operator and field verification 

prepared by a professional surveyor licensed and registered in the 
State of Alaska, including the following information:  

 
a.  Location of excavation, and, if the site is to be developed in 

phases, the life span and expected reclamation date for each 
phase;  

 
   b.  Proposed buffers consistent with KPB 21.29.050(A)(2), or 

alternate buffer plan;  
 
   c.  Identification of all encumbrances, including, but not limited 

to easements;  
 
   d.  Points of ingress and egress. Driveway permits must be 

acquired from either the state or borough as appropriate prior 
to the issuance of the material site permit; 

 
    e.  Anticipated haul routes;  
 
   f.  Location and [DEPTH] elevation of test holes, and depth of 

groundwater, if encountered between May and December. 
At least one test hole per ten acres of excavated area is 
required to be dug.  
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   g.  Location of wells of adjacent property owners within [300] 
200 feet of the proposed parcel boundary;  

 
   h.  Location of any water body on the parcel,  
 
   [I.  SURFACE WATER PROTECTION MEASURES FOR ADJACENT 

PROPERTIES, INCLUDING THE USE OF DIVERSION CHANNELS, 
INTERCEPTION DITCHES, ON-SITE COLLECTION DITCHES, 
SEDIMENT PONDS AND TRAPS, AND SILT FENCE; PROVIDE 
DESIGNS FOR SUBSTANTIAL STRUCTURES; INDICATE WHICH 
STRUCTURES WILL REMAIN AS PERMANENT FEATURES AT THE 
CONCLUSION OF OPERATIONS, IF ANY;]  

 
     [J]i.  Location of any processing areas on parcel, if applicable;  
 
     [K]j.  North arrow;  
 
     [L]k.  The scale to which the site plan is drawn;  
 
     [M]l.  Preparer's name, date  
 

[N]m. Field verification shall include staking the boundary of the 
parcel at sequentially visible intervals. The planning director 
may grant an exemption in writing to the staking 
requirements if the parcel boundaries are obvious or staking 
is unnecessary. 

  
B.  In order to aid the planning commission or planning director's decision-

making process, the planning director shall provide vicinity, aerial, land use, 
and ownership maps for each application and may include additional 
information.  

 
   21.29.040. Standards for sand, gravel or material sites.  
 

 A.  These material site regulations are intended to Minimize aquifer 
disturbance, road damage, physical damage to adjacent properties, 
dust, and noise. Only the conditions set forth in KPB 21.29.050 may 
be imposed to meet these standards:  

 
 

  1.  [PROTECTS AGAINST] Minimizes the lowering of water sources 
serving other properties;  

 
  2.  [PROTECTS AGAINST] Minimizes physical damage to [OTHER] 

adjacent properties;  
 

535



   
Ordinance 2021-41 SUB New Text Underlined; [DELETED TEXT BRACKETED] Kenai Peninsula Borough, Alaska 
Page 10 of 24 

   3.  Minimizes off-site movement of dust;  
 
   4.  Minimizes noise disturbance to other properties;  

  
  5.  [MINIMIZES VISUAL IMPACTS] Provides for alternate post-

mining land uses.  
  
 21.29.050. Permit conditions.  
 
 A.  The following mandatory conditions apply to counter permits and CLUPs 

issued for sand, gravel or material sites:  
 

1. [PARCEL]Permit boundaries. [ALL BOUNDARIES OF THE SUBJECT 
PARCEL] The buffers and any easements or right-of-way abutting the 
proposed permit area shall be staked at sequentially visible intervals 
where parcel boundaries are within 300 feet of the excavation 
perimeter. Field verification and staking will require the services of a 
professional land surveyor. Stakes shall be in place [AT TIME OF 
APPLICATION] prior to issuance of the permit.  

  [2.  BUFFER ZONE. A BUFFER ZONE SHALL BE MAINTAINED AROUND THE 
EXCAVATION PERIMETER OR PARCEL BOUNDARIES. WHERE AN 
EASEMENT EXISTS, A BUFFER SHALL NOT OVERLAP THE EASEMENT, 
UNLESS OTHERWISE CONDITIONED BY THE PLANNING DIRECTOR OR 
PLANNING COMMISSION.  

 
   A.  THE BUFFER ZONE SHALL PROVIDE AND RETAIN A BASIC BUFFER 

OF:  
 

                I.  50 FEET OF UNDISTURBED NATURAL VEGETATION, OR  
 

 II.  A MINIMUM TEN FOOT EARTHEN BERM WITH AT LEAST A 
2:1 SLOPE, OR  

 
     III.  A MINIMUM SIX-FOOT FENCE.  
 

B.  A 2:1 SLOPE SHALL BE MAINTAINED BETWEEN THE BUFFER 
ZONE AND EXCAVATION FLOOR ON ALL INACTIVE SITE WALLS. 
MATERIAL FROM THE AREA DESIGNATED FOR THE 2:1 SLOPE 
MAY BE REMOVED IF SUITABLE, STABILIZING MATERIAL IS 
REPLACED WITHIN 90 DAYS FROM THE TIME OF REMOVAL.  

 
   C.  THE PLANNING COMMISSION OR PLANNING DIRECTOR SHALL 

DESIGNATE ONE OR A COMBINATION OF THE ABOVE AS IT DEEMS 
APPROPRIATE. THE VEGETATION AND FENCE SHALL BE OF 
SUFFICIENT HEIGHT AND DENSITY TO PROVIDE VISUAL AND 
NOISE SCREENING OF THE PROPOSED USE AS DEEMED 
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APPROPRIATE BY THE PLANNING COMMISSION OR PLANNING 
DIRECTOR.  

 
   D.  BUFFERS SHALL NOT CAUSE SURFACE WATER DIVERSION WHICH 

NEGATIVELY IMPACTS ADJACENT PROPERTIES OR WATER 
BODIES. SPECIFIC FINDINGS ARE REQUIRED TO ALTER THE 
BUFFER REQUIREMENTS OF KPB 21.29.050(A)(2)(A) IN ORDER 
TO MINIMIZE NEGATIVE IMPACTS FROM SURFACE WATER 
DIVERSION. FOR PURPOSES OF THIS SECTION, SURFACE WATER 
DIVERSION IS DEFINED AS EROSION, FLOODING, DEHYDRATION 
OR DRAINING, OR CHANNELING. NOT ALL SURFACE WATER 
DIVERSION RESULTS IN A NEGATIVE IMPACT.  

 
 E.  AT ITS DISCRETION, THE PLANNING COMMISSION MAY WAIVE 

BUFFER REQUIREMENTS WHERE THE TOPOGRAPHY OF THE 
PROPERTY OR THE PLACEMENT OF NATURAL BARRIERS MAKES 
SCREENING NOT FEASIBLE OR NOT NECESSARY. BUFFER 
REQUIREMENTS SHALL BE MADE IN CONSIDERATION OF AND IN 
ACCORDANCE WITH EXISTING USES OF ADJACENT PROPERTY AT 
THE TIME OF APPROVAL OF THE PERMIT. THERE IS NO 
REQUIREMENT TO BUFFER THE MATERIAL SITE FROM USES 
WHICH COMMENCE AFTER THE APPROVAL OF THE PERMIT.]  

 
 2. Buffer Area.    

 
 a. A 2:1 slope shall be maintained between the buffer zone and 

excavation floor on all inactive site walls.  Material from the 
area designated for the 2:1 slope may be removed if suitable, 
stabilizing material is replaced within 90 days from the time 
of removal.  

 
 b. The buffer area may be reduced where the planning 

commission or planning director, as applicable, has approved 
an alternate buffer plan introduced by the applicant. The 
alternate buffer plan must consist of natural undisturbed 
vegetation, or a minimum ten foot berm, or a minimum six-
foot fence or a combination thereof, consisting of only one 
option in a single geographical location; unless the permittee 
proposes another solution approved by the planning 
commission or planning director, as applicable, to meet this 
condition.  

 
 c.  The buffer requirements may be waived by the planning 

commission or planning director, as applicable, where the 
topography of the property or the placement of natural barriers 
makes screening not feasible or unnecessary.  
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  d.  There is no requirement to buffer a material site from uses that 

commence after approval of the permit. 
  

 3. Processing. In the case of a CLUP, any equipment which conditions 
or processes material must be operated at least 300 feet from the parcel 
boundaries. At its discretion, the planning commission may waive the 
300-foot processing distance requirement, or allow a lesser distance 
in consideration of and in accordance with existing uses of adjacent 
properties at the time. 

 
  4. Water source separation.  
 

  a.  All permits shall be issued with a condition which prohibits 
any material extraction within 100 horizontal feet of any water 
source existing prior to original permit issuance.  

 
  b.  All counter permits shall be issued with a condition which 

requires that a four-foot vertical separation [FROM THE 
SEASONAL HIGH WATER TABLE BE MAINTAINED] an 
excavation distance a maximum of 15 feet below the seasonal 
high-water table must be maintained under these conditions: 

     1. No dewatering is allowed. 
2. The edge of any water body must be 200 feet from 

any DEC septic or well. 
     3. A spill response kit must be maintained onsite. 

4. Operations shall stay 2 foot above an aquifer-
confining layer.  

5. A 200-foot separation from any water body and 
any stored hazardous material. 

   
  [C.  ALL CLUPS SHALL BE ISSUED WITH A CONDITION 

WHICH REQUIRES THAT A TWO-FOOT VERTICAL 
SEPARATION FROM THE SEASONAL HIGH WATER 
TABLE BE MAINTAINED.] 

 
  c. There shall be no dewatering either by pumping, ditching or 

some other form of draining unless an exemption is granted by 
the planning commission. The exemption for dewatering may 
be granted if the operator provides a statement under seal and 
supporting data from a duly licensed and qualified impartial 
civil engineer, that the dewatering will not lower any of the 
surrounding property's water systems and the contractor posts 
a bond for liability for potential accrued damages.  
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  5. Excavation in the water table. Excavation in the water table greater 
than [300]200 horizontal feet of a water source and 15 feet below 
water table may be permitted with the approval of the planning 
commission based on the following:  

 
   a.  Certification by a qualified independent civil engineer or 

professional hydrogeologist that the excavation plan will not 
negatively impact the quantity of an aquifer serving existing 
water sources.  

 
   b.  The installation of a minimum of three water monitoring tubes 

or well casings as recommended by a qualified independent 
civil engineer or professional hydrogeologist adequate to 
determine flow direction, flow rate, and water elevation.  

 
   c.  Groundwater elevation, flow direction, and flow rate for the 

subject parcel, measured in three-month intervals by a 
qualified independent civil engineer or professional 
hydrogeologist, for at least one year prior to application. 
Monitoring tubes or wells must be kept in place, and 
measurements taken, for the duration of any excavation in the 
water table.  

 
    d.  Operations shall not breach an aquifer-confining layer.  
 

  6. Waterbodies.  
 

 a.  An undisturbed buffer shall be left and no earth material 
extraction activities shall take place within 100 linear feet 
[FROM] of excavation limits and the ordinary high water level 
of surface water bodies such as a lake, river, stream, [OR OTHER 
WATER BODY, INCLUDING] riparian wetlands [AND MAPPED 
FLOODPLAINS AS DEFINED IN KPB 21.06]. This 
regulation shall not apply to ponds less than one acre on 
private land, man-made waterbodies being constructed during 
the course of the materials extraction activities. In order to 
prevent discharge, diversion, or capture of surface water, an 
additional setback from lakes, rivers, anadromous streams, and 
riparian wetlands may be required.  

 
 b.  Counter permits and CLUPS may contain additional 

conditions addressing surface water diversion.  
 

  7.  Fuel storage. Fuel storage for containers larger than 50 gallons shall 
be contained in impermeable berms and basins capable of retaining 
110 percent of storage capacity to minimize the potential for 
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uncontained spills or leaks. Fuel storage containers 50 gallons or 
smaller shall not be placed directly on the ground, but shall be stored 
on a stable impermeable surface. Double wall tanks are also 
acceptable.  

 
  8. Roads. Operations shall be conducted in a manner so as not to damage 

borough roads as required by KPB 14.40.175 and will be subject to 
the remedies set forth in KPB 14.40 for violation of this condition.  

 
  9. Subdivision. Any further subdivision or return to acreage of a parcel 

subject to a conditional land use or counter permit requires the 
permittee to amend their permit. The planning director may issue a 
written exemption from the amendment requirement if it is determined 
that the subdivision is consistent with the use of the parcel as a 
material site and all original permit conditions can be met.  

 
  10.  Dust control. Dust suppression is required on haul roads within the 

boundaries of the material site by application of water or calcium 
chloride.  

 
  11. Hours of operation. [ROCK CRUSHING EQUIPMENT SHALL NOT BE 

OPERATED BETWEEN 10:00 P.M. AND 6:00 A.M.]  
 
   a. Processing equipment shall not be operated between 10:00 

p.m. and 6:00 a.m.  
 

b. The planning commission may grant exceptions to increase the 
hours of operation and processing based on surrounding land 
uses, topography, screening the material site from properties 
in the vicinity and conditions placed on the permit by the 
planning commission to mitigate the noise, dust and visual 
impacts caused by the material site. 

 
   12. Reclamation.  
 

   a.  Reclamation shall be consistent with the reclamation plan 
approved by the planning commission or planning director as 
appropriate in accord with KPB 21.29.060.  

 
   b.  [AS A CONDITION OF ISSUING THE PERMIT, THE APPLICANT 

SHALL SUBMIT A RECLAMATION PLAN AND POST A BOND TO 
COVER THE ANTICIPATED RECLAMATION COSTS IN AN AMOUNT 
TO BE DETERMINED BY THE PLANNING DIRECTOR. THIS 
BONDING REQUIREMENT SHALL NOT APPLY TO SAND, GRAVEL 
OR MATERIAL SITES FOR WHICH AN EXEMPTION FROM STATE 
BOND REQUIREMENTS FOR SMALL OPERATIONS IS APPLICABLE 
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PURSUANT TO AS 27.19.050.]   The applicant shall operate the 
material site consistent with the approved reclamation plan 
and provide bonding pursuant to 21.29.060(B).  This bonding 
requirement shall not apply to sand, gravel or material sites for 
which an exemption from state bond requirements for small 
operations is applicable pursuant to AS 27.19.050. 

 
  13.  Other permits. Permittee is responsible for complying with all other 

federal, state and local laws applicable to the material site operation, 
and abiding by related permits. These laws and permits include, but 
are not limited to, the borough's flood plain, coastal zone, and habitat 
protection regulations, those state laws applicable to material sites 
individually, reclamation, storm water pollution and other applicable 
Environmental Protection Agency (EPA) regulations, clean water act 
and any other U.S. Army Corp of Engineer permits, any EPA air 
quality regulations, EPA and ADEC air and water quality regulations, 
EPA hazardous material regulations, U.S. Dept. of Labor Mine Safety 
and Health Administration (MSHA) regulations (including but not 
limited to noise and safety standards), and Federal Bureau of Alcohol, 
Tobacco and Firearm regulations regarding using and storing 
explosives. Any violation of these regulations or permits reported to 
or observed by borough personnel will be forwarded to the appropriate 
agency for enforcement.  

 
  14. [VOLUNTARY]Volunteered permit conditions. Conditions may be 

included in the permit upon agreement of the permittee and approval 
of the planning commission for CLUPs or the planning director for 
counter permits. Such conditions must be consistent with the 
standards set forth in KPB 21.29.040(A). Planning commission 
approval of such conditions shall be contingent upon a finding that the 
conditions will be in the best interest of the borough and the 
surrounding property owners. [VOLUNTARY] Volunteered permit 
conditions apply to the subject parcel and operation, regardless of a 
change in ownership. A change in [VOLUNTARY] volunteered permit 
conditions may be proposed [AT] by permit [RENEWAL OR 
AMENDMENT] modification.  

 
  15. Signage. For permitted parcels on which the permittee does not intend 

to begin operations for at least 12 months after being granted a 
conditional land use permit, the permittee shall post notice of intent 
on parcel corners or access, whichever is more visible. Sign 
dimensions shall be no more than 15" by 15" and must contain the 
following information: the phrase "Permitted Material Site" along 
with the permittee's business name and a contact phone number.  
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   16.  Appeal. No clearing of vegetation shall occur within the 50 100-foot 
maximum buffer area from the permit boundary nor shall the permit 
be issued or operable until the deadline for the appeal, pursuant to 
KPB 21.20, has expired.  

     
  17. Reverse signal alarms. Reverse signal alarms, used at the material site 

on loaders, excavators, and other earthmoving equipment may be 
more technically advanced devices; such as, a multi-frequency “white 
noise” alarms rather than the common, single (high-pitch) tone alarms.  
At its discretion, the planning commission or planning director, as 
applicable, may waive this requirement or a portion of this 
requirement.  The waiver of this requirement shall be made in 
consideration of and in accordance with existing uses of the properties 
in the vicinity at the time of approval of the permit.   

 
  19. Dust suppression. Dust suppression may shall be required when 

natural precipitation is not adequate to suppress the dust generated by 
the material site traffic on haul routes within property boundaries.  
Based on surrounding land uses the planning commission or planning 
director, as applicable, may waive or reduce the requirement for dust 
suppression on haul routes within property boundaries.   

 
  21. Surface water protection.  Use of surface water protection measures 

as specified in KPB 21.29.030(A)(8) must be approved by a licensed 
civil engineer or SWPPP certified individual.  

 
 22. Setback. Material site excavation areas shall be 250-feet from the 

property boundaries of any local option zoning district, existing public 
school ground, private school ground, college campus, child care 
facility, multi-purpose senior center, assisted living home, and 
licensed health care facility. If overlapping, the buffer areas of the 
excavation shall be included in the 250-foot setback. At the time of 
application.  

   
  21.29.060. Reclamation plan.  
 
 A.  All material site permit applications require an overall reclamation plan. 
 
 B.  The applicant may revegetate with a non-invasive plant species and reclaim 

all disturbed land [UPON EXHAUSTING THE MATERIAL ON-SITE, OR WITHIN A 
PRE-DETERMINED TIME PERIOD FOR LONG-TERM ACTIVITIES, SO AS TO LEAVE 
THE LAND IN A STABLE CONDITION. RECLAMATION MUST OCCUR FOR ALL 
EXHAUSTED AREAS OF THE SITE EXCEEDING FIVE ACRES BEFORE A FIVE-YEAR 
RENEWAL PERMIT IS ISSUED, UNLESS OTHERWISE REQUIRED BY THE 
PLANNING COMMISSION. IF THE MATERIAL SITE IS ONE ACRE OR LESS IN SIZE 
AND HAS BEEN GRANTED A CLUP DUE TO EXCAVATION IN THE WATER TABLE, 
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RECLAMATION MUST BE PERFORMED AS SPECIFIED BY THE PLANNING 
COMMISSION OR PLANNING DIRECTOR IN THE CONDITIONAL USE OR COUNTER 
PERMIT] within the time period approved with the reclamation plan so as to 
leave the land in a stable condition.  Bonding shall be required at $750.00 
per acre for all acreage included in the current five-year reclamation plan.  
In the alternative, the planning director shall accept a civil engineer’s 
estimate for determining the amount of bonding.  If the applicant is bonded 
with the state, the borough’s bonding requirement is waived.  Compliance 
with reclamation plans shall be enforced under KPB 21.50.  

 
 C.  The following measures must be considered in the [PREPARING] 

preparation, approval and [IMPLEMENTING] implementation of the 
reclamation plan, although not all will be applicable to every reclamation 
plan.   

 
  1.  The area will be backfilled, graded and recontoured using strippings, 

overburden, and topsoil [TO A CONDITION THAT ALLOWS FOR THE 
REESTABLISHMENT OF RENEWABLE RESOURCES ON THE SITE WITHIN 
A REASONABLE PERIOD OF TIME. IT WILL BE STABILIZED TO A 
CONDITION THAT WILL ALLOW SUFFICIENT MOISTURE FOR 
REVEGETATION] so that it will be stabilized to a condition that will 
allow for the revegetation as required by KPB 21.29.060(B).  

 
  2.  [SUFFICIENT QUANTITIES OF STOCKPILED OR IMPORTED TOPSOIL WILL 

BE SPREAD OVER THE RECLAIMED AREA TO A DEPTH OF FOUR INCHES 
TO PROMOTE NATURAL PLANT GROWTH THAT CAN REASONABLY BE 
EXPECTED TO REVEGETATE THE AREA WITHIN FIVE YEARS. THE 
APPLICANT MAY USE THE EXISTING NATURAL ORGANIC BLANKET 
REPRESENTATIVE OF THE PROJECT AREA IF THE SOIL IS FOUND TO 
HAVE AN ORGANIC CONTENT OF 5% OR MORE AND MEETS THE 
SPECIFICATION OF CLASS B TOPSOIL REQUIREMENTS AS SET BY 
ALASKA TEST METHOD (ATM) T-6.] The [MATERIAL] topsoil used 
for reclamation shall be reasonably free from roots, clods, sticks, 
and branches greater than 3 inches in diameter. Areas having slopes 
greater than 2:1 require special consideration and design for 
stabilization by a licensed engineer.  

 
  4.  Exploration trenches or pits will be backfilled. Brush piles and 

unwanted vegetation shall be removed from the site, buried or 
burned. Topsoil and other organics will be spread on the backfilled 
surface to inhibit erosion and promote natural revegetation.  

 
  5.  [PEAT AND T] Topsoil mine operations shall ensure a minimum of 

[TWO] four inches of suitable growing medium is left or replaced on 
the site upon completion of the reclamation activity (unless 
otherwise authorized).  
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  6.  Ponding may be used as a reclamation method as approved by the 

planning commission.  
  

[D. THE PLAN SHALL DESCRIBE THE TOTAL ACREAGE TO BE 
RECLAIMED EACH YEAR, A LIST OF EQUIPMENT (TYPE AND 
QUANTITY) TO BE USED IN RECLAMATION, AND A TIME 
SCHEDULE OF RECLAMATION MEASURES.] 

  
  21.29.070. Permit extension and revocation.  
 
 A.  Conditional land use permittees must submit a request in writing for permit 

extension every five years after the permit is issued. Requests for permit 
extension must be made at least 30 days prior to permit expiration. Counter 
permittees must submit any request for a 12-month extension at least 30 
days prior to the expiration of the original 12-month permit period.  

 
 B.  A permit extension certificate for a CLUP may be granted by the planning 

director after 5 years, and after one year for a counter permit where no 
modification to operations or conditions are proposed.  

 
 C.  Permit extension may be denied if: (1) reclamation required by this chapter 

and the original permit has not been performed; (2) the permittee is 
otherwise in noncompliance with the original permit conditions; or (3) the 
permittee has had a permit violation in the last two years and has not 
fulfilled compliance requests.  

 
 D.  A modification application shall be processed pursuant to KPB 21.29.030-

050 with public notice given as provided by KPB 21.25.060 when operators 
request modification of their permit conditions based on changes in 
operations set forth in the modification application.  

 
 E.  There shall be no fee for permit extensions approved by the planning 

director. The fee for a permit modification processed under KPB 
21.29.070(D) will be the same as an original permit application in the 
amount listed in the most current Kenai Peninsula Borough Schedule of 
Rates, Charges and Fees.  

 
 F.  Failure to submit a request for extension will result in the expiration of the 

permit. The borough may issue a permit termination document upon 
expiration pursuant to KPB 21.29.080. Once a permit has expired, a new 
permit application approval process is required in order to operate the 
material site.  

 
 G.  Permits may be revoked pursuant to KPB 21.50.  
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 21.29.080. Permit termination.  
 

When a permit expires, is revoked, or a permittee requests termination of 
their permit, a review of permit conditions and site inspections will be conducted 
by the planning department to ensure code compliance and verify site reclamation 
prior to termination. When the planning director determines that a site qualifies for 
termination, a termination document shall be issued to the permittee.  

 
 21.29.090. Permit modifications.  
 

  If a permittee revises or intends to revise operations (at a time other than 
permit extension) so that they are no longer consistent with the original application, 
a permit modification is required. The planning director shall determine whether 
the revision to operations requires a modification. Permit modification shall be 
processed in the same manner as original permits.  

 
  21.29.100. Recordation.  
 

All permits, permit extensions, modified permits, prior existing uses, and 
terminations shall be recorded. Failure to record a material site document does not 
affect the validity of the documents.  

 
  21.29.110. Violations. 
  
  A.  Violations of this chapter shall be governed by KPB 21.50.  
 
 B.  In addition to the remedies provided in KPB 21.50, the planning director 

may require bonding in a form and amount adequate to protect the borough's 
interests for an owner or operator who has been cited for three violations of 
KPB 21.50, 21.25, and 21.29 within a three-year period. The violations need 
not be committed at the same material site. Failure to provide requested 
bonding may result in permit revocation proceedings. 

 
   21.29.120. Prior existing uses.  
 

A.  Material sites are not held to the standards and conditions of a CLUP if a 
prior existing use (PEU) determination was granted for the parcel in 
accordance with KPB 21.29.120(B). To qualify as a PEU, a parcel's use as 
a material site must have commenced or have been operated after May 21, 
1986, and prior to May 21, 1996, provided that the subject use continues in 
the same location. In no event shall a prior existing use be expanded beyond 
the smaller of the lot, block, or tract lines as they existed on May 21, 1996. 
If a parcel is further subdivided after May 21, 1996, the pre-existing use 
may not be expanded to any lot, tract, or parcel where extraction had not 
occurred before or on February 16, 1999. If a parcel is subdivided where 
extraction has already occurred, the prior existing use is considered 
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abandoned, and a CLUP must be obtained for each parcel intended for 
further material site operations. The parcel owner may overcome this 
presumption of abandonment by showing that the subdivision is not 
inconsistent with material site operation. If a parcel subject to a prior 
existing use is conveyed, the prior existing use survives the conveyance.  

 
 B.  Owners of sites must have applied to be registered as a prior existing use 

prior to January 1, 2001.  
 
 C.  [ANY PRIOR EXISTING USE THAT HAS NOT OPERATED AS A MATERIAL SITE 

BETWEEN MAY 21, 1996, AND MAY 21, 2011, IS CONSIDERED ABANDONED AND 
MUST THEREAFTER COMPLY WITH THE PERMIT REQUIREMENTS OF THIS 
CHAPTER. THE PLANNING DIRECTOR SHALL DETERMINE WHETHER A PRIOR 
EXISTING USE HAS BEEN ABANDONED. AFTER GIVING NOTICE TO THE PARCEL 
OWNER THAT A PEU IS CONSIDERED ABANDONED, A PARCEL OWNER MAY 
PROTEST THE TERMINATION OF THE PEU BY FILING WRITTEN NOTICE WITH 
THE PLANNING DIRECTOR ON A FORM PROVIDED BY THE PLANNING 
DEPARTMENT. WHEN A PROTEST BY A PARCEL OWNER IS FILED, NOTICE AND 
AN OPPORTUNITY TO MAKE WRITTEN COMMENTS REGARDING PRIOR EXISTING 
USE STATUS SHALL BE ISSUED TO OWNERS OF PROPERTY WITHIN A ONE-HALF 
MILE RADIUS OF THE PARCEL BOUNDARIES OF THE SITE. THE OWNER OF THE 
PARCEL SUBJECT TO THE PRIOR EXISTING USE MAY SUBMIT WRITTEN 
INFORMATION, AND THE PLANNING DIRECTOR MAY GATHER AND CONSIDER 
ANY INFORMATION RELEVANT TO WHETHER A MATERIAL SITE HAS OPERATED. 
THE PLANNING DIRECTOR MAY CONDUCT A HEARING IF HE OR SHE BELIEVES 
IT WOULD ASSIST THE DECISION-MAKING PROCESS. THE PLANNING DIRECTOR 
SHALL ISSUE A WRITTEN DETERMINATION WHICH SHALL BE DISTRIBUTED TO 
ALL PERSONS MAKING WRITTEN COMMENTS. THE PLANNING DIRECTOR'S 
DECISION REGARDING TERMINATION OF THE PRIOR EXISTING USE STATUS 
MAY BE APPEALED TO THE PLANNING COMMISSION WITHIN 15 DAYS OF THE 
DATE OF THE NOTICE OF DECISION.]  

 
 The owner of a material site that has been granted a PEU determination shall 

provide proof of compliance with AS 27.19.030 – 050 concerning 
reclamation to the planning department no later than July 1, 2021. The proof 
shall consist of an Alaska Department of Natural Resources (DNR) 
approved reclamation plan and receipt for bonding or a letter of intent filed 
with DNR. 

 
  1. The planning department may request proof of continued 

compliance with AS 27.19.030 – 050 on an annual basis. 
 
  2. Pursuant to KPB 21.29.110 the enforcement process and remedies 

set forth in KPB 21.50 shall govern if the proof that the statutory 
requirements contained in AS 27.19.030-050 is not provided to the 
planning department.     
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SECTION 3. That KPB 21.50.055 is hereby amended, as follows: 

 
 21.50.055. Fines.  
 
 A.  Following are the fines for violations of this title. Each day a violation 

occurs is a separate violation. Violations begin to accrue the date the 
enforcement notice is issued and continue to the date the enforcement is 
initially set for hearing. The fine for a violation may not be reduced by the 
hearing officer to less than the equivalent of one day's fine for each type of 
violation.  

 
CODE CHAPTER &  

SECTION  VIOLATION DESCRIPTION  
DAILY 
FINE  

KPB 20.10.030(A)  Offering land for sale without final plat approval  $300.00  

KPB 20.10.030(B)  Filing/recording unapproved subdivision/plat  $300.00  

KPB 20.10.030(C)  Violation of subdivision code or condition  $300.00  

KPB 21.05.040(C)  Violation of variance conditions  $300.00  

KPB 21.06.030(D)  Structure or activity prohibited by KPB 21.06  $300.00  

KPB 21.06.040  Failure to obtain a Development Permit/Floodplain Management  $300.00  

KPB 21.06.045  
Failure to obtain a SMFDA Development Permit/Violation of 

SMFDA permit conditions/Floodplain Management  $300.00  

KPB 21.06.050  Violation of permit conditions/Floodplain Management  $300.00  

KPB 21.18.071  
Failure to obtain staff permit/Violation of staff 
permit/Anadromous Streams Habitat Protection  

$300.00  

KPB 21.18.072  
Failure to obtain limited commercial activity permit/Violation of 

permit conditions/Anadromous Streams Habitat Protection  
$300.00  

KPB 21.18.075  
Prohibited use or structure/Anadromous Streams Habitat 

Protection  $300.00  
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CODE CHAPTER &  
SECTION  VIOLATION DESCRIPTION  

DAILY 
FINE  

KPB 21.18.081  
Failure to obtain Conditional Use Permit/Violation of 

Conditional Use Permit Condition/Anadromous Streams Habitat 
Protection  

$300.00  

KPB 21.18.090  
Failure to obtain prior existing use/structure permit/Violation of 

permit conditions/Anadromous Streams Habitat Protection  $300.00  

KPB 21.18.135(C)  
Violation of emergency permit conditions/anadromous stream 

habitat protection  
$300.00  

KPB 21.25.040  
Failure to Obtain a Permit/Material Site/Correctional community 

residential center/Concentrated Animal Feeding Operation  
$300.00  

KPB 21.28.030  
Violation of permit conditions/Concentrated Animal Feeding 

Operations  
$300.00  

KPB 21.29.020  Failure to Obtain a counter permit/Material Site Permits  $300.00  

KPB 21.29.050  
Violation of Conditional Land Use Permit Conditions/Material 

Site Permits  
Also applies to KPB 21.26 material site permits  

$300.00  

KPB 21.29.060  
Violation of Reclamation Plan/Material Site Permits  

Also applies to KPB 21.26 material site permits  
$300.00  

KPB 21.29.120 
Failure to Provide Reclamation Plan and Proof of Bonding or 

Letter of Intent 
$300.00 

KPB 21.44.100  Violation of Pre-existing structures/Local Option Zoning  $300.00  

KPB 21.44.110(D)  
Prohibited expansion of nonconforming use/Local Option 

Zoning  
$300.00  

KPB 21.44.110(E)  Prohibited Change in Use/Local Option Zoning  $300.00  

KPB 21.44.110(G)  
Violation of Conditions on Nonconforming Use/Local Option 

Zoning  $300.00  
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CODE CHAPTER &  
SECTION  VIOLATION DESCRIPTION  

DAILY 
FINE  

KPB 21.44.130(C)(D)  
Violation of Home Occupation Standards and Conditions/Local 

Option Zoning  $300.00  

KPB 21.44.130(F)  Disallowed Home Occupation/Local Option Zoning  $300.00  

KPB 21.44.135  Failure to file development notice  $300.00  

KPB 21.44.160(A)(B)  Prohibited use  $300.00  

KPB 21.44.160(C)  
Violation of Development Standards/Single Family 

Zoning/Local Option Zoning  
$300.00  

KPB 21.44.165(A)(B)  Prohibited use  $300.00  

KPB 21.44.165(C)  
Violation of Development Standards/Small Lot Residential 

Zoning/Local Option Zoning  
$300.00  

KPB 21.44.170(A)(B)  Prohibited use  $300.00  

KPB 21.44.170(C)  
Violation of Development Standards/Rural Residential 

District/Local Option Zoning  $300.00  

KPB 21.44.175(B)(C)  Prohibited Use  $300.00  

KPB 21.44.175(D)  Violation of Development Standards/Residential Waterfront  $300.00  

KPB 21.44.180(A)(B)  Prohibited Use  $300.00  

KPB 21.44.180(C)  
Violation of Development Standards/Multi-Family Residential 

District/Local Option Zoning  
$300.00  

KPB 21.44.190(A)(B)  Prohibited Use  $300.00  

KPB 21.44.190(C)  
Violation of Development Standards/Industrial District/Local 

Option Zoning  
$300.00  
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CODE CHAPTER &  
SECTION  VIOLATION DESCRIPTION  

DAILY 
FINE  

KPB 21.46.030(b)  
Failure to maintain bear-resistant garbage cans/Local option 
zone/Birch and Grove Ridge subdivisions Rural Residential 

District  
$300.00  

KPB 21.50.100(F)  Removal of posted enforcement notice  $300.00  

KPB 21.50.100(G)  Violation of enforcement notice  $1,000.00  

KPB 21.50.130(I)  Violation of an enforcement order  $1,000.00  

  
 SECTION 4. That this ordinance shall become effective upon its enactment. 
 
ENACTED BY THE ASSEMBLY OF THE KENAI PENINSULA BOROUGH THIS * DAY 
OF * 2022. 
 
 
 
              
       Brent Johnson, Assembly President 
ATTEST: 
 
 
       
Johni Blankenship, MMC, Borough Clerk 
 
 
 
 
 
 
 
 
 
 
 
02/01/22 Vote on motion to table: 

Yes: Bjorkman, Chesley, Cox, Derkevorkian, Ecklund, Elam, Hibbert, Tupper, Johnson 

No: None 

Absent: None 
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Introduced by: Ecklund 

Date: 01/03/23 

Action: Tabled 

Vote: 9 Yes, 0 No, 0 Absent 

 

KENAI PENINSULA BOROUGH 

RESOLUTION 2023-005 

 

A RESOLUTION OF INTENT BY THE KENAI PENINSULA BOROUGH ASSEMBLY 

ESTABLISHING THAT FINANCING OF ENERGY AND RESILIENCE 

IMPROVEMENT PROJECTS THROUGH ASSESSMENTS SERVES A VALID PUBLIC 

PURPOSE AND RELATED MATTERS (PACER PROGRAM) 
 

WHEREAS,  the Alaska State Legislature enacted the Municipal Property Assessed Clean 

Energy and Resilience Act ("PACER Act"), Alaska Statutes 29.55, as amended, 

restated, supplemented or otherwise modified from time-to-time, authorizing local 

governments to establish an energy and resilience improvement assessment 

program; and 

 

WHEREAS, the PACER Act allows local governments to finance the installation or 

modification of permanent improvements, fixed to existing privately owned 

commercial or industrial property, to achieve reduced energy consumption or 

demand in areas designated by local governments; and 

 

WHEREAS,  installation or modification by property owners of energy and resilience 

improvement upgrades to commercial or industrial property in the Kenai Peninsula 

Borough will serve a public purpose by reducing energy costs, stimulating the 

economy, improving property valuation, reducing greenhouse gas emissions and 

creating jobs; and 

 

WHEREAS, the Kenai Peninsula Borough, finds that it is convenient and advantageous to 

establish a program under the PACER Act and designate the geographic area on 

an areawide basis within the Kenai Peninsula Borough’s jurisdiction as an area 

within which Kenai Peninsula Borough and the record owners of qualified real 

property may participate under a program established by the PACER Act and enter 

into financing arrangements in connection therewith; 

 

NOW, THEREFORE, BE IT RESOLVED BY THE ASSEMBLY OF THE KENAI 

PENINSULA BOROUGH: 
 

SECTION 1. The recitals to this resolution are true and correct and are incorporated into this 

resolution for all purposes. 

 

SECTION 2. For purposes of this resolution, “PACER assessment” shall mean those 

assessments authorized by the PACER Act. 
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SECTION 3. The Kenai Peninsula Borough hereby determines that establishing a property 

assessed clean energy and resilience program and financing energy and resilience 

improvement projects through PACER assessment serves a valid public purpose 

by reducing energy costs, stimulating the economy, improving property valuation, 

reducing greenhouse gas emissions, and creating jobs. 

 

SECTION 4. The Kenai Peninsula Borough intends to allow privately owned commercial or 

industrial property owners to make contractual PACER assessment to repay 

financing for qualified energy  and resilience improvement projects under, and 

pursuant to, the terms of a municipal property assessed clean energy and resilience 

program subject to, and pursuant to, the PACER Act (“PACER Program”). 

 

SECTION 5. Qualified energy and resilience new construction or improvement projects under 

the PACER Program will include those projects which are fixed to new 

construction or existing privately owned commercial or industrial property and that 

(1) are energy improvement projects designed to reduce energy consumption or 

demand, energy costs, or emissions affecting local air quality, including a product, 

device, or interacting group of products or devices that use energy technology to 

generate electricity, provide thermal energy, or regulate temperature; or (2) 

improve building resilience; resilience improvement projects include projects for 

seismic improvements, storm water management, flood mitigation and protection, 

fire hardening, fire or wind resistance, erosion management, snow load 

management, micro grids for energy storage and backup power generation, water 

or wastewater efficiency including reuse and energy recovery, electric vehicle 

charging stations, retrofitting that improves the envelope, structure, or systems of 

the building, and any other improvement project approved by a municipality as a 

resilience improvement project. 

 

PACER assessment may not be imposed to repay financing of facilities for 

undeveloped lots or lots undergoing development at the time of an assessment. 

 

SECTION 6.  To the extent permitted by law, the entire geographic area within Kenai 

Peninsula Borough’s jurisdiction may be available for energy and resilience  

improvement projects under the PACER Program. 

 

SECTION 7.  Financing for qualified energy and resilience new construction and improvement 

projects under the PACER Program will be provided by third-party capital 

providers under a written contract with property owners. The contracts will 

provide for capital providers to advance funds to property owners on such terms 

as are agreed between the capital providers and property owners for installation or 

modification of energy improvement  projects,  and  service  the  debt  secured  by  

PACER  assessment  through  the  Kenai Peninsula Borough. The proposed 

arrangements for financing energy improvement projects may authorize property 

owners to (1) purchase directly the related equipment and materials for energy 

improvement and resilience projects; and (2) contract directly, including through 
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lease, a power purchase agreement, or other  service contract, for energy and 

resilience improvement projects.  

 

The Kenai Peninsula Borough does not intend to finance or fund any loan under 

the PACER Program, rather, the Kenai Peninsula Borough intends to serve only 

as a Program sponsor to facilitate loan repayment by including PACER 

assessment on real property tax bills for the improved property, and shall incur no 

liability for the loan. 

 

Benefited property owners will execute written contracts with the Kenai Peninsula 

Borough to impose a PACER Program assessment to repay financing of an energy 

improvement project located on such property.  The    contract    between    a    

property    owner   and the Kenai Peninsula Borough will    authorize Kenai 

Peninsula Borough to service the debt by PACER assessment for the benefit of 

the capital provider and enforce the PACER assessment lien as provided in AS 

29.45.320 - 29.45.470 for enforcement of property tax liens. In the case of third-

party capital financing of energy improvement project(s), an agreement will be 

entered into by the Kenai Peninsula Borough and the third-party capital provider. 

 

A person or entity that acquires property subject to an assessment under the 

PACER Program will assume the obligation to pay such PACER assessment. 

 

SECTION 8.  Subject to law, the Kenai Peninsula Borough shall collect, and enforce PACER 

assessments in the same manner as other property tax liens. 

 

SECTION 9.  The report on the proposed PACER Program, as required by AS 29.55.110, will be 

available for public  inspection  on  the  Internet  website  of  www.kpb.us and  in  

the  Borough’s Finance Department at 144 N. Binkley Street, Soldotna, AK 99669. 

 

SECTION 10. The local official administering the PACER Program is the Borough Assessor, or 

designee, and the appropriate assigned assessor, who will collect the proposed 

PACE assessment with property taxes imposed on the assessed property. 

 

 

SECTION 11.  The  Kenai Peninsula Borough will hold a public hearing on the proposed PACER 

Program and report. 

 

SECTION 12. That this resolution takes effect immediately upon adoption. 
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ADOPTED BY THE ASSEMBLY OF THE KENAI PENINSULA BOROUGH THIS 3RD 

DAY OF JANUARY 2023. 
 

 

 

             

      Brent Johnson, Assembly President 

 

ATTEST: 

 

 

       

Michele Turner, CMC, Acting Borough Clerk 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
Vote on motion to table: 

Yes: Bjorkman, Chesley, Cox, Derkevorkian, Ecklund, Elam, Hibbert, Tupper, Johnson 

No: None 

Absent: None 
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Warner, Avery 

From: Cindy Ecklund 

Sent: 
To: 

Tuesday, January 3, 2023 1 :08 PM 

Turner, Michele 

Subject: Fwd: < EXTERNAL-SENDER>CPACE legislation 

CAUTION:This email originated from outside of the KPB system. Please use caution when responding or 
providing information. Do not click on links or open attachments unless you recognize the sender, know the 
content is safe and were expecting the communication. 

---------- Forwarded message---------
From: Willy Dunne <wdunne907@gmail.com> 
Date: Wed, Dec 28, 2022 at 8:31 AM 
Subject: <EXTERNAL-SENDER>CPACE legislation 
To: Tupper, Mike <mtupper@kpb.us>, Lane Chesley <lchesley@kpb.us>, Ecklund, Cindy <cecklund@kpb.us> 
CC: Johnson, Brent <bjohnson@kpb.us>, Scott Waterman <scottwaterman.rsac@gmail.com>, Navarre Mike 
<mnavarre@kpb.us> 

CAUTION:This email originated from outside of the KPB system. Please use caution when responding or 
providing information. Do not click on links or open attachments unless you recognize the sender, know the 
content is safe and were expecting the communication. 

Dear Assembly Members, 

I am very glad to see the CPACE (aka PACER) program moving forward via KPB Resolution 2023-005. This 
program has proved beneficial in other Alaska municipalities as well as many states around the US. My 
participation in CP ACE workshops over the past few years has convinced me that it is a valuable program 
worthy of being adopted here. 

Thanks to Cindy Ecklund for sponsoring this and the RSAC for promoting the idea. It will benefit business 
owners and the Borough. I look forward to seeing enabling ordinances soon. 

Willy Dunne 

Cindy L. Ecklund 
907-362-2276 
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Warner, Avery 

From: 
Sent: 
To: 

Cindy Ecklund 

Tuesday, January 3, 2023 1 :07 PM 

Turner, Michele 

Subject: <EXTERNAL-SENDER>Fwd: PACER resolution of intent 

CAUTION:This email originated from outside of the KPB system. Please use caution when responding or 
providing information. Do not click on links or open attachments unless you recognize the sender, know the 
content is safe and were expecting the communication. 

---------- Forwarded message---------
From: Peter Crimp <petercrimp@gmail.com> 
Date: Sun, Jan 1, 2023 at 1 :22 PM 
Subject: Re: PACER resolution of intent 
To: Cindy Ecklund <ecklundc@gmail.com> 
CC: Hig Higman <hig314@gmail.com>, Lori Landstrom <ljlandstrom81@gmail.com>, Scott Waterman 
<scottwaterman.rsac@gmail.com> 

Here's the comment that I just submitted to the KPB. 
-Peter 

Dear Assembly President Johnson, 
As a 20-year energy professional and 40-year Alaska resident, I support the establishment of a program 
under the State PACER Act for the Kenai Peninsula Borough. At negligible cost to the Borough the 
program has the potential to save business owners money, improve Borough property values and market 
competitiveness, protect property from earthquakes and other hazards, and create construction and 
engineering jobs. I am impressed with the innovative program's approach--including reducing risk to 
lenders and extending the period for businesses to capture benefits--through attaching the debt for 
improvements to the property and repaying through property taxes. It has been my experience that 
properly planned energy projects usually realize savings above debt service starting at year one. 
Thank you for your consideration. 
Peter Crimp, Principal 
Crimp Energy Consulting, Homer, AK 
petercrimp@gmail.com :: ph 907-440-6709 

On Dec 29, 2022, at 9:54 PM, Hig <hig314@gmail.com> wrote: 

Thanks Cindy - sounds good. 

-Hig 

On Thu, Dec 29, 2022 at 9:06 PM Cindy Ecklund <ecklundc@gmail.com> wrote: 
Hig, 
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The State Statute section the new legislation is under is Chapter 55 - Municipal Programs. The 
KPB resolution mirrors the Mat-Su Resolution of intent except where it uses the new term 
Pacer. I think were good. Hopefully the rest of the Assembly thinks so too. 

I 
I 

I I 

Cindy 

On Thu, Dec 29, 2022 at 4:53 PM Hig <hig314@gmail.com> wrote: 
What I'm seeing is this first Whereas: 
"the Alaska State Legislature enacted the Municipal Property Assessed Clean Energy and 
Resilience Act ("PACER Act"), Alaska Statutes 29.55, as amended, restated, supplemented or 
otherwise modified from time-to-time, authorizing local governments to establish an energy 
and resilience improvement assessment program;" 

specifically mentions municipal properties rather than commercial properties, 

However, down lower there's this clause: 
"The Kenai Peninsula Borough intends to allow privately owned commercial or industrial 
property owners to make contractual PACER assessment to repay financing for qualified 
energy and resilience improvement projects under, and pursuant to, the terms of a municipal 
property assessed clean energy and resilience program subject to, and pursuant to, the PACER 
Act ("PACER Program")." 

I'm not totally sure what that means, but maybe this implies that the definition of "municipal" 
will be extended to include eligible commercial properties, thus PACER would be like C-
p ACE but with "resiliency" and also applying to what would conventionally be called 
municipal properties? 

Or am I misreading "municipal" entirely? I generally think of that as publicly owned property, 
but maybe I've got that wrong? 

-Hig 

On Thu, Dec 29, 2022 at 12:18 PM Cindy Ecklund <ecklundc@gmail.com> wrote: 
Hig, 

The new state plan documents are not out yet but as I understand the amended State statute 
they included the word resilience into the statute and will call the program PACER now 
instead of C-PACE. I called the state a month ago and they don't expect the new documents 
to be out until January or February. In Washington the program is called C-PACER but for 
now PACER is what the state said on the phone. 

Peter please correct me if you know of other info. 

Cindy 

On Thu, Dec 29, 2022 at 11 :40 AM Hig <hig314@gmail.com> wrote: 
Hi Cindy and Peter, 

Looking at the PACER resolution (here) it looks like this is not C-PACE, and that PACER is 
a separate program that is similar but allows municipal properties rather than commercial 
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I I 
I 
I I 
i 

I 

I 
I 

properties to apply for loans like this. Peter - are you up on how PACER and C-PACE 
relate? 

I have someone in Homer (Nancy Hill strand) who sounds pretty game to comment, but just 
realized I'm not clear on this detail , so I'd like to get it straightened out before I respond to 
her with more details. 

-Hig 

On Wed, Dec 28, 2022 at 8: 16 PM Hig <hig314@gmail.com> wrote: 
That's great Cindy, 

I'll see ifl can find someone else ... 

-Hig 

On Wed, Dec 28, 2022 at 11 : 10 AM Lori Landstrom <ljlandstrom81 @gmail.com> wrote: 
Good news, I think I've found a Seward small business owner willing to speak on 
1/3. Cindy has been apprised and is in contact with Kellyann. 
let's do this. 

Lori 

"Diversity is being invited to the party. Inclusion is being asked to dance." 

-Verna Myers 

I On Wed, Dec 28, 2022 at 9:39 AM Cindy Ecklund <ecklundc@gmail.com> wrote: 

\ J Peter, 

1
1 1 I It's been awhile since you presented to the Assembly. A short email in support that 

1 I includes your experience in the area would be a good reminder. 

I I 
I I Hopefully a business somewhere on KPB has been following the program and has some 

interest already. We can only try! 

Thanks again, 
Cindy L. Ecklund 

II On Wed, Dec 28, 2022 at 9:13 AM Peter Crimp <petercrimp@gmail.com> wrote: 
I Hi Cindy. 
I Looks great. I'm available to write a letter of support or help someone else do so. Since 

Hig and I spoke at the Assembly meeting earlier this year, would it be better for the 
message to come from someone else? 

Agreed that it would be best for a commercial property owner to express interest, but it's 
a very short timeline. I'll check with a friend who owns a business in Homer and see if 
he would be willing. 
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On Dec 27, 2022, at 2:08 PM, Cindy Ecklund <ecklundc@gmail.com> 
wrote: 

Hi, 

This will be on the agenda 1/3/23. It would be helpful for some positive 
communication to the Assembly prior to that date. Even better would be 
finding someone who would be interested in applying for the program to 
communicate their interest. 

Soon, 
Cindy L. Ecklund 

---------- Forwarded message--------­
From: Kelley, Sean <skelley@kpb.us> 
Date: Tue, Dec 27, 2022 at 10:35 AM 
Subject: PACER resolution of intent 
To: Ecklund, Cindy <CEcklund@kpb.us> 
CC: Turner, Michele <MicheleTumer@kpb.us>, Cindy Ecklund 
<ecklundc@ gmail.com> 

Hi Cindy, 

Sorry to include both of your emails but this is a bit time sensitive. 
Michele is going to hold packet until we know if you want to go forward 
with the resolution of intent. 

I have attached a PDF version of both the resolution and accompanying 
memo. If you approve, you can either click through the Docusign buttons 
to initial and complete OR you can respond to this email or call Michele 
and give her approval to initial for you. Whatever you prefer works for us. 

Thank you, 

Sean 
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I 
I 

Sean Kelley 

Borough Attorney 

Kenai Peninsula Borough 

(907)714-2120 

This 111 essage, a11d any attach111e11ts, is private a11d 111ay co11taill i11for111atio11 that is co11fide11tial 
and subject to the Attomey-Clie11t privilege or protected as Attorney Work Product. If you are 
1101 the perso11 for who111 this message is illte11ded, please delete it and notify me immediately. 
Please do not copy or send this message to anyo11e else. A11y unauthorized use by others is 
prohibited. Thank you. 

Cindy L. Ecklund 
907-362-2276 

<PACER Reso of Intent RESO & MEMO.pdf> 

Cindy L. Ecklund 
907-362-2276 

i Hig (Bretwood Higman, PhD) 
!I hig314@gmail.com 

907 290 6992 
I Ground Truth Alaska (www.groundtruthalaska.org) 
i Nuka Research (www.nukaresearch.com) 

Hig (Bretwood Higman, PhD) 
hig314@gmail.com 
907 290 6992 
Ground Truth Alaska (www.groundtruthalaska.org) 
Nuka Research (www.nukaresearch.com) 

Cindy L. Ecklund 
907-362-2276 
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Hig (Bretwood Higman, PhD) 
hig314@gmail.com 
907 290 6992 
Ground Truth Alaska (www.groundtruthalaska.org) 
Nuka Research (www.nukaresearch.com) 

Cindy L. Ecklund 
907-362-2276 

Hig (Bretwood Higman, PhD) 
hig3 l 4@gmail.com 
907 290 6992 
Ground Truth Alaska (www.groundtruthalaska.org) 
Nuka Research (www.nukaresearch.com) 

Cindy L. Ecklund 
907-362-2276 
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Kenai Peninsula Borough 
Assembly  

 
MEMORANDUM 

 

TO:  Brent Johnson, Assembly President 

Members, Kenai Peninsula Borough Assembly 

 

FROM: Lane Chesley, Assembly Member 

 

DATE: June 20, 2023 

 

SUBJECT: Chesley Amendment #8 Replacement Amending Ordinance 2022-36, Amending 

KPB 21.29, KPB 21.25, and KPB 21.50.055 Regarding Conditional Land Use 

Permits and Material Site Permits, Updating Notice, Applicability, Permit Types, 

Application Requirements, Standards and Permits Conditions (Johnson, Chesley) 

[Please note the bold underlined language is new and the strikeout bold language in brackets is to 

be deleted.] 

 

 Amend KPB 21.29.050(B), as follows: 

 

21.29.050. Permit conditions applicable to all permits. 

 

B. Discretionary Conditions. The planning commission or planning director, as applicable, 

may set conditions of approval for issuance of a counter permit or CLUP, as appropriate 

for the area in which the development is sited, for the following:  

… 

 

8. [Visual exclusion] Special Impacts Zone (SIZ).  

a. The screening of adverse visual, noise, and dust protects public health, 

safety, and general welfare. General welfare is further served through 

imposition of this zone. The distance restrictions balance the right to 

quiet enjoyment of one’s property against development rights.  

Residents within this zone may request screening methods that are 

objective, measurable, and within the overall regulatory limits set by 

this chapter by providing substantial evidence to support the request.  
b. For counter permits, visual, noise, and dust impacts that cannot be 

[reasonably mitigated] screened as set forth in Subsection 8(a) within 

500 horizontal feet of an existing principle residential structure may be 

grounds for denial. For Type 1, 2, and 3 [CLUP] Endorsements, visual, 

noise, and dust impacts that cannot be [reasonably mitigated] screened as 

set forth in Subsection 8(a) within 750 horizontal feet of an existing 

principle residential structure may be grounds for denial. The distances 

specified in this subsection will be measured from any outer wall of a 

principle residential structure to the nearest boundary of the proposed 

material site parcel.  
 

Your consideration is appreciated. 
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Kenai Peninsula Borough 
Assembly  

 

MEMORANDUM 
 

TO:  Brent Johnson, Assembly President  

  Members, Kenai Peninsula Borough Assembly 

 

FROM: Lane Chesley, Assembly Member 

 

DATE: June 20, 2023 

 

SUBJECT: Chesley Substitute Amendment #5 Amending Ordinance 2022-36, Amending 

KPB 21.29, KPB 21.25, and KPB 21.50.055 Regarding Conditional Land Use 

Permits and Material Site Permits, Updating Notice, Applicability, Permit Types, 

Application Requirements, Standards and Permits Conditions (Johnson, Chesley) 

 

[Please note the bold underlined language is new and the strikeout language in brackets is to be 

deleted.] 

 

 Amend KPB 21.29.130, as follows: 

 

21.29.130. Definitions. 

A. Unless the context requires otherwise, the following definitions apply to material site permits 

and activities:  

… 

Camp or camping means to use a vehicle, tent, or shelter, or to arrange bedding, or 

both, with the intent to stay overnight.  

Campsite means any space designated for camping within a public campground.   

… 

Public campground means an area, developed and maintained by a public entity, that 

is open to the public and contains one or more campsites.  

… 

Reclamation means the process of restoring land that has been mined to a natural or 

economically-usable state in order to meet a variety of goals ranging from the 

restoration of productive ecosystems to the creation of industrial and municipal 

resources.  

… 

 

Your consideration is appreciated.  
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Kenai Peninsula Borough 
Assembly  
 

 

MEMORANDUM 

 

TO:  Brent Johnson, Assembly President  

  Members, Kenai Peninsula Borough Assembly 

 

FROM: Peter A. Micciche, Mayor 

  Richard Derkevorkian, Assembly Member 

 

DATE: September 7, 2023 

 

SUBJECT: Derkevorkian Amendment to Substitute Ordinance 2022-36, Amending 

KPB 21.29, KPB 21.25, and KPB 21.50.055 Regarding Conditional Land 

Use Permits and Material Site Permits, Updating Notice, Applicability, 

Permit Types, Application Requirements, Standards and Permits Conditions 

(Johnson, Chesley) 

 

[Please note the bold underlined language is new and the strikeout language in brackets is 

to be deleted.] 

 

 Amend KPB 21.29.050(A) as follows: 

 

21.25.050. Permit considerations—Public hearing required. 

 

A. Within 30 days of receiving an application, the planning director or designee 

shall review the submitted application for completeness and compliance with 

this chapter. If it is incomplete or does not meet the requirements of this 

chapter, the planning director shall notify the applicant in writing. The 

planning director shall thereafter either return the application to the applicant 

or schedule the application to be considered by the planning commission at 

the next appropriate scheduled meeting.  [UPON RECEIVING AN APPLICATION, 

THE PLANNING DIRECTOR OR DESIGNEE WILL FORWARD A COPY OF THE 

APPLICATION TO THE KACHEMAK BAY NATIONAL ESTUARINE RESEARCH 

RESERVE (“KBNERR”) FOR REVIEW AND COMMENT. KBNERR WILL HAVE 

THIRTY DAYS TO PROVIDE ITS REVIEW AND COMMENT PRIOR TO SUBMISSION 

OF THE APPLICATION TO THE PLANNING COMMISSION IF THE APPLICATION IS 

OTHERWISE COMPLETE.] 

 

 

Your consideration is appreciated.  
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Kenai Peninsula Borough 
Legal Department 
  

 

MEMORANDUM 
 
TO: Brent Johnson, Assembly President 

 Members, Kenai Peninsula Borough Assembly 

 Jeremy Brantley, Planning Commission Chair 

 Members, Kenai Peninsula Borough Planning Commission 

 

FROM: Robert Ruffner, Planning Director 

 Sean Kelley, Borough Attorney 

 A. Walker Steinhage, Deputy Borough Attorney 

  

COPY: Peter A. Micciche, Mayor 
 
DATE: August 24, 2023 
 
SUBJECT: Substitute Ordinance 2022-36: Sectional Analysis 

 

 

The following provides a sectional analysis for Substitute Ordinance 02022-36, An Ordinance Amending 

KPB Chapter 21.25 and KPB Chapter 21.29 Regarding Conditional Land Use Permits and Material Site 

Permits, Updating Notice, Applicability, Permit Types, Application Requirements, Standards and Permit 

Conditions (“Substitute 02022-36”). Substitute 02022-36 is the final product of over a year of bi-monthly 

meetings of the Assembly sitting a Committee of the Whole as it considered the original Ordinance 02022-

36. 

 

The purpose of this Sectional Analysis is to provide an easy reference to compare present KPB code with 

Substitute 02022-36. For the quickest summation of the changes in Substitute 02022-06, simply refer to the 

final column, “Highlighted Changes”.  

 

ORDINANCE 02022-06 SECTIONAL ANALYSIS 

 

CODE SECTION SUBSTITUTE O2022-36 

 

CURRENT CODE HIGHLIGHTED CHANGES 

KPB 21.25.050 30-day staff review period of 

an application. 

 

Copy of application must be 

forwarded to Kachemak Bay 

National Estuarine Research 

Reserve (“KBNERR”) for 

review and comment.  

 

KBNERR has thirty days to 

return its review/comment. 

21-day staff review period 

of an application. 

 

No review and comment 

by KBNERR. 

Increase from 21 to 30 days.  

 

Provides for review and 

comment by KBNERR. 

KPB 21.25.060 

- Notice 

 

 

 

 

Repeals and replaces existing 

code section, KPB 21.25.060. 

 

Notice published on KPB 

website; public bulletin of 

impacted community; mailed 

Requires notice published 

two times in newspaper, 

posted in the post office, 

copy of the notice sent by 

regular mail to all owners 

Expressly does not apply to 

counter permits. 

 

No longer requires newspaper 

publication but allows for 

publication on KPB website. 
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KPB 21.25.060 

- Notice 

 

…continued 

to all owners/leaseholders 

within ½ mile radius of 

proposed site. 

 

Validity of a proceeding not 

affected, and no basis for 

appeal, if notice was timely 

and proper according to KPB 

records. 

 

and/or leaseholders within 

one-half mile.  

 

Person may not claim 

proceeding was invalid or file 

an appeal based on lack of 

notice if KPB records show 

its notice was timely and 

proper.  

The following repeals and replaces existing code chapter, KPB 21.29 

KPB 21.29.005 

- Intent and 

Purpose 

Establishes an intent and 

purpose section for KPB 

Chapter 21.29 with focus on 

public health, safety and 

general welfare—including 

health of aquatic systems 

supporting salmon, and to 

promote compatible, orderly 

development.  

N/A New code section.  

 

Focus on public health, safety 

and general welfare. 

 

Promotion of compatible, 

orderly development. 

KPB 21.29.010 

- Applicability  

A. Applies to all private and 

public lands, except as 

preempted by other law;  

 

B. Does not apply within the 

incorporated cities;  

 

C. Prohibits extraction within 

300 feet of riparian wetlands 

and naturally-occurring open 

water bodies;  

 

D. Operations must be 

conducted in accordance with 

current Alaska DEC Manual 

for extraction projects. 

 

E. Allows up to 5,000 gallons 

of water per day to be drawn 

from well. Anything more 

requires ADNR use 

authorization. Open water only 

if approved settling pond or 

under Type III CLUP. 

 

 

N/A  New code section to clarify 

applicability of chapter and 

fact that it does apply to both 

public and private lands 

outside of the incorporated 

cities unless otherwise 

exempt. 

 

Prohibits earth material 

extraction within 300 linear 

feet of wetlands/natural open 

water bodies.  

 

Addresses water usage from 

wells and open water on site.  

KPB 21.29.015 

-Material 

extraction 

A. Exempts extraction 

disturbing less than one acre 

if: 

Currently 21.29.010  

 

New code section. 
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exempt from 

obtaining a 

permit 

-Not in floodplain or subject to 

21.29.015(B);  

-Does not enter water table; 

and  

-Does not cross property 

boundaries.  

 

No excavation within 20 feet 

of a public right-of-way 

(ROW) or 32’ of lot line. 

 

Material extraction within two 

feet of seasonal high-water 

table/material crushing or 

screening activities prohibited. 

 

B. Exempts dewatered bars 

within SBCFSA/Snow River. 

 

C. Exempts PEUs fully 

compliant with 21.29.120. 

 

D. Exempts extraction 

necessary for public or private 

construction on same property. 

 

A. Exempts extraction 

disturbing less than one 

acre if: 

-Not in floodplain;  

-Does not enter water 

table; and  

-Does not cross property 

boundaries.  

 

No excavation within 20 

feet of ROW or 10 feet of 

lot line. 

 

B. Exempts  

dewatered bars  

within SBCFSA/ 

Snow River. 

 

C. PEUs exempt but 

floodplain permit required 

within mapped special 

flood hazard area. 

No excavation within 20 feet 

of a public right-of-way or 

32’ of lot line. 

No crushing, screening or 

extraction within two feet of 

the seasonal high-water table. 

 

PEUs exempt if fully 

compliant with 21.29.120. 

 

Extraction necessary for 

construction on the same 

property does not require a 

permit.  

KPB 21.29.020-

Types of permits 

available 

A. Counter permits  
-1 to 5 acres 

-No conditioning or 

processing, except one-time 

processing waiver for 

materials screening only, with 

conditions.  

-No extraction within two feet 

of seasonal high-water table. 

-Two-year life, with one 12-

month extension. 

-No notice requirement.  

-Planning Director’s decision 

may be appealed to Planning 

Commission. 

 

B. CLUPs 

-Any activities outside counter 

permit limitations or within 

two feet of seasonal high-

water table.  

-Valid for five years. 

Counter permit and 

generic CLUP only.  

 

CLUP application requires 

all mandatory conditions 

and covers all uses. 

Counter permit and CLUP 

with three possible 

endorsements. 

 

1 to 5 acres eligible for 

counter permit if 

no conditioning, processing 

or extraction within two feet 

of water table. One-time 

processing waiver for 

material screening, with 

conditions. 

 

Planning Director’s decision 

on counter permits may be 

appealed to Planning 

Commission. 

 

Notice not required for 

counter permits 

 

One CLUP/Three possible 

endorsements: earth materials 

DocuSign Envelope ID: 8FEE890A-609C-447F-9AC9-D03AB6DF8DAF

37568



Substitute Ordinance 02022-06 Sectional Analysis 

August 24, 2023 

Page -4- 

__________________________________________________ 

 

 
-Chapter 21.25 provisions 

applicable. 

-Applicant may request any or 

all of following endorsements 

as part of same application/fee: 

1. Type I Endorsement 
-Excavation or extraction 

activities disturbing 5 or more 

cumulative acres 

-No conditioning or processing 

-No extraction within two feet 

of seasonal high-water table 

-21.29.050 

conditions apply 

 

2. Type II Endorsement 

-Required for all materials 

conditioning or processing 

activities. 

-21.29.050 and 21.29.055 

conditions apply. 

 

3. Type III Endorsement 
-Required for any materials 

extraction or excavation within 

two feet of seasonal high-

water table 

-21.29.050 and 21.29.057  

conditions apply 

-21.29.055 conditions apply if 

application includes 

conditioning or processing. 

 

extraction (five or more 

acres), earth materials 

conditioning or processing, 

and earth materials extraction 

within two feet of seasonal 

high-water table. 

 

Applicant may apply for one, 

two, or all three CLUP types 

with one application/fee. 

 

KPB 21.25 applicable.  

 

  

 

KPB 21.29.030-

Application 

procedure 

Breaks apart site map 

(professional surveyor) 

from site plan (professional 

engineer) 

 

Site map must include, among 

others, drainage features, 

location of all private wells of 

adjacent property owners 

within 300’ of proposed parcel 

boundary. 

 

Site map must include, among 

others, ground water 

protection measures for 

anadromous waters.  

-Legal description 

-Life span 

-Buffer plan 

-Reclamation plan 

-Excavation depth 

-Type of materials and 

equipment 

-Any voluntary permit 

conditions 

-Site plan 

Requires site map from 

professional surveyor and site 

plan from professional 

engineer, and adds additional 

requirements for each. 

 

Application will be deemed 

incomplete without all items 

listed. (Not in current code.) 
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KPB 21.29.040-

Standards for 

sand, gravel or 

material sites 

Regulations intended to 

protect against: aquifer 

disturbance, road damage, 

physical damage to adjacent 

properties, dust, noise, visual 

and other impacts through 

setbacks, street-level visual 

screening, and protection of 

salmon-rearing waters. 

 

Planning Director (counter 

permits) or Planning 

Commission (CLUPs) must 

find: 

-Use is not inconsistent with 

applicable comp plan 

-Use will not be harmful to 

public’s health, safety and 

general welfare, or health of 

anadromous waters 

-Provides sufficient setbacks, 

buffer zones, and other 

safeguards, including for 

groundwater flowpaths 

important for juvenile salmon 

-Reclamation plan 

-Preservation of value and 

character of surrounding area. 

-Protects against lowering 

of water sources serving 

other properties and 

damage to other properties 

-Minimizes off-site dust 

movement, noise 

disturbance, visual impacts 

& alternate post-mining 

land uses 

All new standards – “may 

issue” 

 

Focus on legitimate public 

purpose to protect against 

damage to public roads and 

adjacent properties as well as 

dust, noise and other impacts 

through setbacks, buffer 

zones, and street-level visual 

screening, as well as 

anadromous waters.  

 

KPB 21.29.045 Applicants required to 

demonstrate compliance with 

state and federal law through 

written documentation from 

pertinent authorities: 

-ADNR temporary water use 

permit if water leaves the site 

-Mining permit if activities on 

state land (ADNR) 

-Permits and plans required by 

DEC  

-Permits from USACE, if 

applicable 

-Other applicable permits from 

other regulatory bodies 

authorized to regulate mining 

activities or earth materials 

extraction 

 

N/A New code section. 

 

Requires compliance with 

applicable state/federal 

agencies prior to approval of 

KPB permit. 

 

All activity must comply with 

state/federal regulations 

governing air/water quality 

and hazardous materials.  

 

Violations subject to 

enforcement under 21.50. 
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Must comply with other 

regulations such as air and 

water quality, and hazardous 

materials 

 

Violations subject to 

enforcement under 21.50  

KPB 21.29.050 NINE MANDATORY 

CONDITIONS 

 

1. Buffers:  
-30-foot buffer/must screen 

visual, dust and noise.  

-May include 6-foot fence or 

berm with a 2:1 slope, or 

alternative proposal. Berms 

may not alter natural drainage 

features 

-May waive if lot line adjoins 

another material site or 

industrial use. 

-Technology (LIDAR, GIS, 

etc.) may be used to determine 

sufficiency of buffer zone. 

-Planning Director or 

Commission, as applicable, 

may waive or reduce if 

screening unnecessary or not 

feasible.  

 

2. Water source separation: -

No extraction below or within 

2’ of seasonal high-water table 

unless new section Type III 

Endorsement (21.29.057) 

conditions are met. 

-No off-site dewatering. 

-Onsite movement of water 

permitted with conditions.  

-No extraction inside 

boundaries of mapped tsunami 

hazard zone within 500’ of any 

drinking water source, unless 

floor higher than surround in 

at least one direction. 

 

3. Roads: Operations 

impacting KPB roads must 

Buffers: 50’ of 

undisturbed natural 

vegetation, or 6’ berm 

with at least 2:1 slope, or 

6’ fence. Material from 

slope may be removed if 

site plan provides removal 

timeframe and verification 

material will be replaced 

within 30 days. Planning 

Commission may waive 

where topography or 

placement of natural 

barriers make screening 

not feasible or unnecessary 

 

Water source separation: 
No material extraction 

within 100 horizontal feet 

of any water source 

existing prior to permit 

issuance. Counter permits 

require four-foot vertical 

separation from seasonal 

high-water table. CLUPs 

require two-foot vertical 

separation from seasonal 

high-water table. No 

dewatering unless PC 

grants exemption.  

 

Roads: Operations 

impacting KPB roads must 

comply with KPB 

14.40.175 and subject to 

remedies in 14.40. 

 

Dust control: Water or 

calcium chloride on haul 

roads within boundaries of 

material site 

 

Allows flexibility to meet 

demands of a specific 

application vs. “one size fits 

all” of current code. 

 

Buffers: 

-Visual, dust, and noise 

screening. 

-Decrease to 30’  

-Berms may not alter natural 

drainage features. 

-Decision-maker may waive 

if lot line is directly adjacent 

to another material site, or if 

otherwise unnecessary or not 

feasible. 

 

Water source separation: 

-Operations within 2’ of 

water table governed by 

21.29.057/Type III 

Endorsement. 

-No offsite dewatering. 

-On site water movement 

permitted if qualified 

independent civil engineer 

provides statement under seal 

that dewatering will not lower 

any known water systems and 

applicant posts bond for 

potential accrued damages in 

amount equivalent to replace 

each water well within 300-

foot radius of site. Rebuttable 

presumption is each well is 

minimum of $10,000. 

-No extraction inside 

boundaries of mapped 

tsunami hazard zone within 

500’ of any drinking water 

source, with one exception. 

 

DocuSign Envelope ID: 8FEE890A-609C-447F-9AC9-D03AB6DF8DAF

40571



Substitute Ordinance 02022-06 Sectional Analysis 

August 24, 2023 

Page -7- 

__________________________________________________ 

 

 
comply with 14.40 and subject 

to remedies in 14.40.  

 

4. Dust control:  Water or 

calcium chloride on haul roads 

within boundaries of material 

site 

 

5. Hours of operation: 6 am-

9m but decision-maker may 

waive for specific seasonal 

project. Waiver valid for six 

consecutive months. 

 

6. Groundwater elevation: 

Requires groundwater 

monitoring/one well 2’ below 

proposed excavation per ten 

acres of excavated area. 

 

7. Setback: 250’ from 

school/senior center/child care 

facility/assisted living 

home/licensed health care 

facility etc. 

 

8. Boundaries: Must stake 

buffers, ROWs, easements at 

visible intervals by 

professional land surveyor. 

Stakes must be placed prior to 

permit issuance. 

 

9. Processing: Processing, 

screening, or crushing must 

comply with conditions in new 

section 21.29.055 (Type II 

Endorsement). 

 

EIGHT DISCRETIONARY 

CONDITIONS 

 

1. Setbacks/Buffer Area: 
-May be increased up to 

maximum 100’ and may 

include combination of 

appropriate buffers if 

necessary for public health, 

welfare and safety of vicinity. 

Hours of operation: Rock 

crushing equipment shall 

not be operated between 

10 pm and 6 am. 

 

Groundwater elevation: 

See below.  

 

Setback: Not addressed. 

 

Boundaries: Staked at 

sequentially visible 

intervals where boundaries 

are within 300’ of 

excavation perimeter. 

Verification and staking 

by professional land 

surveyor. 

 

Processing: See below. 

 

No provision for 

discretionary conditions. 

Roads/Dust control: 
Essentially the same. 

 

Hours of operation:  

For all extraction activities, 6 

am to 9 pm but decision-

maker can waive or adjust for 

specific seasonal project for 

period of six consecutive 

months. 

 

Groundwater elevation: 

Requires groundwater 

monitoring. 

 

Setback: 250’ from 

school/senior center/child 

care facility/assisted living 

home/licensed health care 

facility etc. 

 

Boundaries:  

Stakes must be placed prior to 

permit issuance rather than 

time of application. 

 

Processing: 

Requires compliance with 

new section 21.29.055 and 

Type II Endorsement. 

 

EIGHT DISCRETIONARY 

CONDITIONS 

 

Adds discretionary 

conditions: 

-Increase setbacks to 

maximum 100’/may include 

combination of appropriate 

buffers for 

health/welfare/safety. 

-Rolling berms. 

-Repair of damaged public 

right-of-way haul routes. 

-Suggestion of ingress/egress 

points. 

-Surface water protections as 

set forth in 

21.29.030(A)(8)(a). 
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-Decision-maker may require a 

rolling berm.  

-Decision-maker may require 

revegetation when buffer area 

has been denuded prior to 

review of application. 

 

2. Road maintenance and 

repair: Permittee may be 

required to repair public right-

of-way haul routes; requires 

consultation with RSA 

Director.  

 

3. Ingress/egress: Decision-

maker may suggest 

ingress/egress points. 

Permittee not required to 

construct haul routes outside 

parcel boundaries.  

 

4. Surface water protection: 
As specified in 

21.29.030(A)(8)(a). 

 

5. Street-level screening: 
Street-level visual screening, 

noise mitigation, and lighting 

restrictions as appropriate for 

the surrounding area and in 

accordance with 21.29.040 

standards set to protect against 

attractive nuisance issues. 

 

6. Noise suppression: 

Decision-maker may require 

white-noise back-up alarms on 

equipment/vehicles with back-

up alarm requirements.  

 

7. Special Impacts Zone 

(SIZ).  

-Residents within 500’ 

(counter permit) and 750’ 

(CLUP) of principle 

residential structure may 

request objective, measurable 

screening methods. May be 

grounds for denial if 

-Street-level screening as 

appropriate for surrounding 

area and to protect against 

attractive nuisances. 

-White noise back-up alarms 

for equipment/vehicles with 

existing back-up alarm 

requirements.  

-Special Impacts Zone (SIZ) 

for residents within SIZ to 

request visual/noise/dust 

screening. May be grounds 

for denial if impacts cannot 

be screened.  

-May limit operations within 

1,000’ of campsites within 

public campgrounds during 

the summer.  
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visual/noise/dust impacts 

cannot be screened. 

 

8. Public campgrounds. 

Decision-maker may limit 

hours of operation, activities 

on Memorial and Labor Day 

weekends, and Independence 

Day, and designate haul route 

to be used (if it conflicts with 

public campground entrance 

road) for operations within 

1,000’ of campsites within a 

public campground, from the 

last Monday of May through 

the first Monday of 

September.  

 

KPB 21.29.055. 

Type II 

Endorsement – 

Earth materials 

processing. 

In addition to mandatory 

conditions in 21.29.050(A), 

and any discretionary 

conditions PC deems 

appropriate. 

 

A. Conditioning or processing 

equipment must be operated at 

least 300’ from parcel 

boundaries. PC may waive or 

reduce distance requirement in 

consideration of and in 

accordance with existing uses 

of properties in the vicinity. 

 

B. Hours of operation for 

processing equipment between 

8am and 7pm or as PC 

determines. 

 

PC may also grant exceptions 

(not to exceed 120 days) for: 

-Emergencies 

-Good cause finding that 

increase serves public purpose 

and is not harmful to public 

health, safety, and general 

welfare 

 

Applicant may request waiver 

(not to exceed six consecutive 

300’ setback for 

conditioning or processing 

equipment.  

 

PC may waive or reduce in 

consideration of and in 

accordance with existing 

uses of adjacent property 

at the time. 

 

 

New code section. 

 

PC may waive or reduce in 

consideration of and in 

accordance with existing uses 

of the “properties in the 

vicinity”. Present code is 

“adjacent property”.  

 

Processing equipment may 

only be operated between 

8am and 7pm, may be 

increased for emergencies, to 

serve a public purpose or for 

specific, seasonal project. 

 

Allowance for settling pond if 

no natural water channeled or 

redirected and not within two 

feet of seasonal high-water 

table.  
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months) for specific seasonal 

project. PC must also find 

waiver is not harmful to the 

public health, safety and 

general welfare.  

 

Settling pond allowed, 

including for materials 

washing, if it is not created by 

channeling or redirecting 

natural water. Type III 

Endorsement required if 

settling pond is within two feet 

of seasonal high-water table.  

KPB 21.29.057. 

Type III 

Endorsement-

Material 

extraction in 

water table. 

In addition to mandatory 

conditions in 21.29.050(A), 

and any discretionary 

conditions PC deems 

appropriate. 

 

Dewatering prohibited 

(21.29.050(A)(2)(b)). 

 

A. Applicant must meet the 

following requirements prior 

to applying: 

 

1. Installation of sufficient 

monitoring wells and test pits 

to provide qualified 

professional with adequate 

information to characterize the 

entire property that will be 

permitted for excavation.  

 

2. Under the supervision of a 

qualified professional, 

measurement of seasonal high-

water table elevation, 

groundwater flow direction, 

hydraulic gradient and water 

table elevation.  

 

3. A qualified professional’s 

report determining the 

potential adverse effects to 

groundwater and surface water 

body elevation and quality, 

surrounding water users and 

Excavation within 300’ 

horizontal feet of water 

source may be permitted 

based on: 

-No negative impact to 

quantity of an aquifer 

serving existing water 

sources; 

-Minimum of three water 

monitoring tubes or well 

casings to determine flow 

direction, flow rate, and 

water elevation; and 

-Quarterly measurements 

of groundwater elevation, 

flow direction, and flow 

rate for at least four 

quarters prior to 

application. Tubes or wells 

must be kept in place for 

duration of excavation in 

water table. 

-Operations shall not 

breach aquifer-confining 

layer.  

No extraction activities 

within 100 linear feet from 

waterbodies.  

 

Additional setback from 

lakes, rivers, anadromous 

streams and riparian 

wetlands may be required. 

 

New code section. 

 

In addition to 21.29.050 

conditions, sets forth 

additional requirements and 

conditions primarily to 

protect water quantity. 

 

Qualified professional must 

be able to characterize entire 

property permitted for 

excavation through sufficient 

monitoring wells and test pits. 

 

Qualified professional must 

supervise measurement of 

seasonal high-water table 

elevation, groundwater flow 

direction, hydraulic gradient 

and water table elevation. 

Based upon available data, 

interpretations of data and 

knowledge of groundwater 

processes, qualified 

professional will report 

potential detrimental adverse 

effects to groundwater and 

surface water body elevation 

and quality, surrounding 

water users and adjacent 

properties. Must be submitted 

with application and also 

include extent and depth of 

extraction beneath seasonal 
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adjacent properties. 

Determination based upon 

available data, interpretations 

of data and knowledge of 

groundwater processes. 

 

4. Report must be submitted 

with CLUP application. 

Subsection lists what must be 

included in the report.  

 

B. Must also include: 

 

1. Description of proposed 

extent and depth of material 

extraction beneath seasonal 

high-water table. 

 

2. Report meeting 

requirements of 

21.29.057(A)(4), monitoring 

plan and spill 

prevention/control/ 

countermeasures plan. 

 

C. Conditions  

 

1. Implement monitoring plan. 

 

2. Implement spill 

prevention/control/ 

countermeasures plan. 

 

3. Monthly measurement 

(during active extraction) of 

groundwater flow direction, 

hydraulic gradient and 

groundwater table elevation 

 

4. Retain water elevation 

monitoring data for two years 

after completion of 

reclamation activities 

 

5. Annual report including 

water table elevation 

monitoring data from qualified 

professional  

 

-Permits may contain 

additional conditions 

addressing surface water 

diversion.  

high-water table, spill 

prevention/control/ 

countermeasures plan. 

 

Conditions:  

-Implementation of 

monitoring and spill 

prevention/control/ 

countermeasures plan; 

-Monthly measurement of 

groundwater and retention of 

groundwater data for two 

years after completion of 

reclamation activities; 

-Annual report from qualified 

professional;  

-No breach or extraction from 

a confined aquifer or a 

confining layer beneath a 

perched aquifer; and  

-Setbacks from existing 

drinking water sources.  
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6. Operations must not breach 

or extract material from a 

confined aquifer or a confining 

layer beneath a perched 

aquifer. Subsection sets forth 

what must be done if there is a 

breach. 

 

7. Setbacks: 

-500’ from nearest down-

gradient drinking water source 

-350’ from nearest cross-

gradient drinking water source 

-200’ from nearest up-gradient 

drinking water source 

-Do not apply to drinking 

water sources constructed after 

permit issued 

 

KPB 21.29.060 

-Reclamation 

plan 

A. Reclamation with site plan 

required. 5-year reclamation 

plan must be submitted with 

permit renewal request.  

 

B. Applicant may re-vegetate 

with non-invasive species and 

must reclaim all disturbed land 

to stable condition with 2:1 

slope within specified time 

period. $750 per acre bond 

required unless state bond, or 

Planning Director accepts 

qualified professional’s 

estimate of bonding amount. 

Enforcement under KPB 

21.50. 

 

C.  Six measures listed must 

be considered as part of every 

reclamation plan, including 

ponding and protection against 

public nuisance.  

 

D. Plan must list total acreage 

to be reclaimed as well as 

identify any drainage features 

entering or exiting the 

property. 

 

A. Reclamation Plan 

required. 

 

B. Applicant shall vegetate 

and reclaim all disturbed 

land upon exhausting the 

material site or time 

determined by plan to 

leave land in a stable 

condition.  

Reclamation must occur 

for area exceeding 5 acres 

prior to five-year renewal 

or as PC specifies.  

 

C. Measures listed must be 

considered as part of every 

reclamation plan, 6 

reclamation measures 

including ponding.  

 

D. Plan must list total 

acreage to be reclaimed 

each year, a list of 

equipment and a time 

schedule for reclamation 

measures.   

“May” rather than “shall” 

revegetate. 

 

Bonding required. 

 

Plan survives permit 

termination and must list total 

acreage to be reclaimed, as 

well as drainage features 

entering and exiting the 

property. 

 

Protection against public 

nuisance/reclamation in 

manner that is not harmful to 

public health, safety, and 

general welfare.  

 

Permit close-out 

requirements, including 

remedies if permit expires, is 

terminated or revoked prior to 

close-out. 
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E. Close-out – reclamation 

survives permit expiration, 

termination or revocation. 

Planning Director must be 

provided with adequate proof 

of reclamation in accord with 

reclamation plan prior in order 

to close-out of permit. 

Remedies under 21.50 apply if 

permit expires, is terminated 

or revoked prior to close-

out/may hold in abeyance 

upon finding of active, 

ongoing reclamation. 

KPB 21.29.063. 

Decision. 

Clarifies basis for decisions; 

i.e., whether or not 

21.20.040’s standards have or 

have not been met through 

implementation of conditions 

in 21.29.050/055/057.  

 

Requirement for written 

findings detailing how 

conditions meet or do not meet 

the standards and evidentiary 

support for those findings. 

N/A New code section. 

 

Decisions must be based 

upon findings of whether or 

not the standards are met 

through the application of the 

conditions. Those findings 

must be supported by 

evidence and must be in 

writing. 

KPB 21.29.065 

-Effect of permit 

denial 

A. Applicant denied counter 

permit cannot reapply within 

same calendar year w/out new 

evidence or circumstances. 

 

B.  Applicant denied CLUP 

permit cannot reapply within 

same calendar year w/out new 

evidence or circumstances. 

 

C. Applicant bears burden of 

proof. 

N/A New code section. 

 

An applicant cannot 

immediately reapply for a 

permit after denial (one year 

after counter permit denial; 

five years after CLUP denial). 

 

   

KPB 21.29.070 

-Permit renewal, 

modification and 

revocation 

A. Renewal by application 

every 5 years, at least ninety 

days prior to expiration.  

 

B. Administrative approval if 

compliance with all 

conditions, no modification 

and no violation in prior 2 

years.  

 

A. Must request permit 

extension every 5 years, 

30 days prior to expiration. 

 

B. If no modification to 

operations or conditions 

proposed, a permit 

extension certificate may 

be issued by planning 

director.  

 

Renewal application, not 

request in writing.  

 

Possibility for public hearing 

on renewal and additional 

discretional conditions on 

renewal. 

 

Modifications processed per 

KPB 21.29.030-.050. 
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C.  Public hearing on renewal 

required when there is a 

modification, permit violation, 

or as determined by planning 

director. Permit in compliance 

with no violations must be 

approved for renewal but the 

commission can add additional 

conditions where appropriate. 

Permittee has ninety days to 

correct violations  

 

D. Modifications processed 

per KPB 21.29.030 -.050, 

including with notice under 

21.25.060. 

 

E. Renewal fee is same as 

original permit fee. 

 

F. Failure to apply for renewal 

= permit expiration.  

 

G. Permits revoked per KPB 

21.50. 

 

 

C. Extension may be 

denied if: (1) not in 

compliance with 

reclamation requirements; 

(2)non- compliance with 

permit conditions; (3) 

permit violation in last 2 

years and still in non-

compliance. 

 

D. Modification processed 

per 

KPB 21.29.030-.050. 

 

E. No fee for permit 

extensions approved by 

planning director. The fee 

for a permit modification 

processed under KPB 

21.29.070(D) requires 

original permit fee.  

 

F. Failure to apply for 

renewal = permit 

expiration.  

 

G. Permits revoked per 

KPB 21.50. 

KPB 21.29.080 

-Permit Close-out 

Requires permittee to request 

close-out of permit and 

verification of reclamation 

compliance.  

 

Bonding released at close-out. 

Current code section is 

titled “Permit 

Termination” and provides 

for a termination 

document and verification 

of site reclamation. 

Terminology change from 

permit “termination” to 

“close-out”. 

Explicit that reclamation 

requirement survives permit 

expiration or revocation and 

that bonds are released upon 

close-out. 

KPB 21.29.100  

-Recordation 

Provides for recordation of 

permits, etc. issued under KPB 

21.29.  

Owner/operator responsible 

for cost. 

Similar recordation 

requirement. 

Owner/operator responsible 

for recording costs. 

KPB 21.29.110 

-Violations 

Violations governed by KPB 

21.50. 

Same but also has 

subsection (B) which 

provides for bonding if 

owner/operator has 3 

violations within a 3-year 

period. 

Violations governed by KPB 

21.50 remain unchanged. 

No subsection B related to 

bonding requirement if there 

are 3 violations in 3 year 

period. 

KPB 21.29.115 

-Permit transfers 

Planning director approves or 

disapproves permit transfers. 

N/A New section of code. 
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Provides process and 

conditions for conditional 

approval, time to correct 

violations, denial, and final 

approval. Denial letter may be 

appealed to PC, but transfer 

approvals not subject to 

administrative appeal.  

Permits do not run with the 

land. Governs process for 

permit transfers.  

KPB 21.29.120 

-Prior-existing 

uses 

A. Determination – mirrors 

process under KPB 21.44 

(LOZD) for nonconforming-

use determination. Sanctions 

for failure to apply for PEU 

determination by January 1, 

2025. Operator has one year 

from date of notice of 

Planning Director’s review of 

operator’s five-year renewal to 

comply, otherwise PEU permit 

will be terminated.  

 

B. Director provides notice of 

application and issues 

decision. Decision can be 

appealed to the Planning 

Commission. 

 

C. Establishes five-year period 

for discontinuance. 

 

D. Prohibits increasing, 

intensifying, expanding or 

moving the use. If PEU has 

been exhausted, it cannot be 

used for processing without a 

Type II Endorsement. 

 

E. Establishes standards to 

guide decision-making 

process. 

 

F. Requires PEU compliance 

with KPB 21.29 reclamation 

plan and hours of operation by 

January 1, 2026. 

 

G. Requires PEU compliance 

with code requirements for 

extraction within water table 

A. Requires determination 

that use as a material site 

commenced or operated 

after May 21, 1986 and 

prior to May 21, 1996. 

Limited subdivision rights. 

PEU runs with land.  

 

B. Must have applied to be 

registered as a PEU prior 

to January 1, 2001. 

 

C. Abandonment if no 

operation as a material site 

between 5/21/1996 and 

5/21/2011. Owner may 

protest finding of 

abandonment and may 

appeal decision to the 

Planning Commission.  

 

 

PEUs allowed to continue if 

in effect after May 21, 1996, 

and on October 1, 2023. 

Burden of proof is on the 

applicant.  

 

By 1/1/2025, PEUs required 

to come into apply for PEU 

determination.  

 

Five years of nonuse/ no 

operations = discontinuance. 

 

Defines “increased, 

intensified, or expanded”.  

 

 

DocuSign Envelope ID: 8FEE890A-609C-447F-9AC9-D03AB6DF8DAF

49580



Substitute Ordinance 02022-06 Sectional Analysis 

August 24, 2023 

Page -16- 

__________________________________________________ 

 

 

 

 

 

under KPB 21.29.057, except 

the water source separation 

requirements do not apply.  

 

H. Defines “increased, 

intensified, or expanded” for 

the purposes of this section. 

 

21.29.130. 

Definitions. 

Adds definitions for: “assisted-

living home”; “camp” or 

“camping”; “campsite”; 

“earthen berm”; “inactive site 

walls”; “isolated pond”; 

“public campground”; 

“qualified professional”; 

“reclamation”; and “vicinity”. 

 

Adds to definition of 

“conditioning or processing 

material”. 

 Adds definitions for: 

“assisted-living home”; 

“camp” or “camping”; 

“campsite”; “earthen berm”; 

“inactive site walls”; 

“isolated pond”; “public 

campground”; “qualified 

professional”; “reclamation”; 

and “vicinity”. 

 

Adds to definition of 

“conditioning or processing 

material”. 
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Kenai Peninsula Borough 
Assembly 

  

 

MEMORANDUM 
 
 
TO: Members, Kenai Peninsula Borough Assembly 
 
FROM: Brent Johnson, Assembly President  
 Lane Chesley, Assembly Member 
 
DATE: August 24, 2023 
 
RE: SUBSTITUTE Ordinance 2022-36,  Amending KPB Chapter 21.25 and KPB Chapter 

21.29 Regarding Conditional Land Use Permits and Material Site Permits, Updating 

Notice, Applicability, Permit Types, Application Requirements, Standards and 

Permits Conditions (Johnson, Chesley) 

  

In 2021, the Borough administration requested Assembly consideration and action to address the 

regulatory process related to conditional land use permits issued under KPB Chapter 21.29, 

Material sites.    

 

After receiving public comment on Ordinance 2021-41, the Assembly ultimately tabled the 

ordinance and a related substitute ordinance. The Assembly formed a committee of the whole to 

review the permitting process with a fresh perspective.  

 

This ordinance will repeal and re-enact KPB Chapter 21.29. This ordinance shifts the conditional 

land use permit (CLUP) process for earth materials extraction and processing away from a “one 

size fits all” approach and instead establishes a multi-permit structure wherein activities related to 

materials processing and extraction within the water table require heightened protections for the 

public good but activities of lesser impact to surrounding properties do not require the same level 

of protections. This ordinance maintains important mandatory conditions found in current code 

that are necessary to protect the public health, safety, and general welfare of Borough residents. 

This ordinance also presents a permitting system that will provide for more flexibility to meet the 

needs of the particular application through discretionary conditions that may only apply when 

appropriate under the circumstances.   

 

The Assembly has been working through this process, listening to presentations and testimony, 

and deliberating amendments borough through the Committee of the Whole for over a year. The 

Assembly has grappled with the need to promote business uses and activities while also promoting 

harmony of uses and promoting the Borough’s growing residential and recreational use properties. 

Developing communities need gravel. And gravel businesses need developing communities. As 

part of reconciling some conflicting uses, the Assembly was asked to sort out some of those issues 

that address the potential conflict in proximity of uses and attempt to harmonize such uses as far 

as that is possible under the Borough’s limited zoning and mixed use structure. We believe the 

substitute ordinance strikes a fair balance between regulation to protect public health, safety, and 

general welfare, and the importance of responsible development of material site resources. 

 

Your consideration is appreciated.  
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