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Lands Committee

Meeting Agenda

March 2, 2021

PUBLIC HEARINGS ON ORDINANCES

6.

2021-08

An Ordinance Authorizing Leases of Space at the Kenai River Center
Building with the State of Alaska Department of Fish and Game and
Department of Natural Resources and Repealing Ordinance 2020-30
(Mayor)

Attachments:

Ordinance 2021-08
Memo
Lease DNR
Lease ADFG
Reference Copy - Ordinance 2020-30

7.

2021-09

An Ordinance Authorizing a Community Trail Management Agreement
with Snomads, Inc. (Mayor)

Attachments:

Ordinance 2021-09
Derkevorkian Amendment 030221
Memo
Trail Management Agreement
Trail Management Plan
Map

NEW BUSINESS

2. Ordinances for Introduction

*c.

2021-10

An Ordinance Providing an Exemption from KPB Chapter 14.06 Road
Standards to Allow Acceptance of a Non-Conforming Road into the
Borough Road Maintenance Program (Mayor) (Hearing on 04/06/21)

Attachments:

Ordinance 2021-10
Memo
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Lands Committee

*d.

Meeting Agenda

March 2, 2021

2021-11

An Ordinance Authorizing a Communications Site Lease Agreement to
Vertical Bridge Development, LLC (Mayor) (Hearing on 04/06/21)

Attachments:

Ordinance 2021-11
Memo
LEASE
APPENDIX A
APPENDIX B
Attachment A - Map
Attachment B - IMAGERY

3. Other

*a.

KPB-3009

Petition to Vacate a 30’ by 273’ Right-of-Way Permit ADL 220394
Adjoining the South Boundary of Government Lot 17 Within Section
34 Township 8 North Range 11 West
[Clerk’s Note: The Planning Commission approved the
petition at its February 8, 2021 meeting by unanimous consent.]

Attachments:

referenced

Petition to Vacate
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Introduced by:
Date:
Hearing:
Action:
Vote:

Mayor
02/16/21
03/02/21

KENAI PENINSULA BOROUGH
ORDINANCE 2021-08
AN ORDINANCE AUTHORIZING LEASES OF SPACE AT THE KENAI RIVER
CENTER BUILDING WITH THE STATE OF ALASKA DEPARTMENT OF FISH AND
GAME AND DEPARTMENT OF NATURAL RESOURCES AND REPEALING
ORDINANCE 2020-30
WHEREAS,

federal appropriations were provided for the construction and operation of the
borough’s Donald E. Gilman Kenai River Center (“Kenai River Center”); and

WHEREAS,

the Kenai River Center is designed to increase coordination and communication
between permitting agencies in order to streamline the permitting process for
landowners, improve protection of the Kenai Peninsula’s natural resources, and
serve as a source of information and education for landowners and others
concerned with resource management; and

WHEREAS,

staff within the borough’s planning department, the State of Alaska Department
of Fish & Game, and the State of Alaska Department of Natural Resources
currently occupy the facility; and

WHEREAS,

the Kenai Peninsula Borough and the State of Alaska desire to continue to utilize
the Kenai River Center for its designed purpose; and

WHEREAS,

entering into new lease agreements with the State of Alaska would provide for
the continued use of space by each agency and would protect the interests of each
party; and

WHEREAS,

this ordinance will also repeal ordinance 2020-30, which approved cooperative
leases at the river center, provided that rent shall be $1.00 per annum, and stated
that the cooperative leases shall be subject to a shared services agreement; and

WHEREAS,

a repeal of ordinance 2020-30 is necessary because following negotiations with
state officials there will no longer be a shared services agreement and rent will be
greater than $1.00, and instead the state will pay a monthly rent attributable to the
square footage space occupied by the lessee under shared space terms set by the
lease; and

WHEREAS,

the Kenai Peninsula Borough Planning Commission at its regularly scheduled
meeting of February 22, 2021, recommended
;

Kenai Peninsula Borough, Alaska
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NOW, THEREFORE, BE IT ORDAINED BY THE ASSEMBLY OF THE KENAI
PENINSULA BOROUGH:
SECTION 1. That Ordinance 2020-30, an ordinance authorizing cooperative leases of space at
the Kenai River Center building with the state of Alaska Department of Fish and
Game and Department of Natural Resources, is hereby repealed.
SECTION 2. That the mayor is hereby authorized, pursuant to KPB 17.10.100(D), to enter into
leases, in substantially the form as the ones attached for approval, to the State of
Alaska Department of Fish and Game and to the Department of Natural Resources,
within the following described real property situated in the Kenai Recording
District, Third Judicial District, State of Alaska, described as follows:
Tract 1A, Soldotna Airport Property Funny River Road
Realignment Addn. Part One, Plat No. 2011-22, located at 514
Funny River Road, Soldotna, Alaska
SECTION 3. That the cooperative leases are authorized pursuant to KPB 17.10.100(D) as leases
in cooperation with a government entity, and the provisions of KPB 17.10.140 do
not apply to these leases.
SECTION 4. The mayor is authorized to negotiate and sign any documents necessary to
effectuate this ordinance.
SECTION 5. That this ordinance shall become effective immediately upon enactment.
ENACTED BY THE ASSEMBLY OF THE KENAI PENINSULA BOROUGH THIS * DAY
OF *, 2021.

Brent Hibbert, Assembly President
ATTEST:

Johni Blankenship, MMC, Borough Clerk

Yes:
No:
Absent:

Ordinance 2021-08
Page 2 of 2

New Text Underlined; [DELETED TEXT BRACKETED]

Kenai Peninsula Borough, Alaska

5

DocuSign Envelope ID: 5C2FF9FD-E 1E2-4A4C-9F14-94CA70E811 BC

Kenai Peninsula Borough
Planning Department - Land Management Division

MEMORANDUM
TO:

Brent Hibbert, Assembly President
Members, Kenai Peninsula Borough Assembly

THRU:

Charlie Pierce, Mayor JCJt
Melanie Aeschliman, Planning Director AAA
/1/1
Marcus Mueller, Land Management Officer --, ·

~

_,,,

/'4..

GL

a:_ /'4..

FROM:

Julie Denison, Land Management Technician

DATE:

February 4, 2021

RE:

Ordinance 2021-_Qfi_, Authorizing Leases of Space at the Kenai River
Center Building with the State of Alaska Department of Fish and Game
and Department of Natural Resources and Repealing Ordinance 202030 {Mayor)

Ordinance 2020-30 authorized the mayor to enter into cooperative leases and a
share services agreement for multi-agency occupancy and use of space at the
Kenai River Center facility. During lease negotiations, the terms and lease
package changed from the package authorized in Ordinance 2020-30 to an
extent that it seemed necessary to repeal that ordinance and replace it with this
ordinance authorizing the lease packages as negotiated .
The leases were re-arranged to a more traditional lease form using a set lease
rate . The set rate is substantially similar to contribution amounts calculated under
the former shared services agreement. Rents under the lease are subject to
adjustment in 5-year intervals.
Your consideration is appreciated .
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KENAI PENINSULA BOROUGH LEASE
WITH THE ALASKA DEPARTMENT OF ADMINISTRATION
WHEREAS, the Kenai Peninsula Borough (hereinafter called "KPB") and the State
of Alaska, Department of Administration, on behalf of the Department of Natural
Resources (hereinafter called "Lessee") are working in partnership to restore and protect
the rivers of the Kenai Peninsula by providing multi-agency permitting, information and
education at a single location known as the "Kenai River Center Building"; and
WHEREAS, KPB and Lessee have shared space and services in the Kenai River
Center Building since it was constructed in 2000 and have operated under a cooperative
lease arrangement since 2005; and

AF
T

WHEREAS, KPB and Lessee desire to continue sharing space at the Kenai River
Center Building in a multi-agency environment for the purpose of providing joint
permitting, information and educational services to the Kenai Peninsula; and
WHEREAS, KPB owns the Kenai River Center Building and the underlying real
property; and
NOW, THEREFORE, KPB and Lessee enter into the following agreement:
TERMS AND CONDITIONS

1.

Consideration/Parties/Premises.

D

R

For good and valuable consideration, including the covenants and agreements
contained herein, and pursuant to Ordinance 2020-___, enacted March ___, 2021,
the KPB, an Alaska municipal corporation whose address is 144 North Binkley
Street, Soldotna, Alaska 99669, grants to Lessee, State of Alaska,
Department of Administration, whose address is 550 West 7th Avenue, Suite 200,
Anchorage, AK 99501, on behalf of the Alaska Department of Natural
Resources, use of professional office space at the following described real
property situated in the Kenai Recording District, Third Judicial District, State of
Alaska, and described as follows:
Room 106 within the Kenai River Center Building, located at 514
Funny River Road, Soldotna, Alaska.
This lease additionally provides full use and enjoyment of proportionately allocated
shared use areas upon and within the described premises, along with available
staff and visitor parking, with all respective appurtenances unto the Lessee for the
duration of the lease.

2.

Lease Term. This lease is for an initial term of five (5) years and may be renewed
for two (2) additional terms in five (5) year increments for a total renewal options
of ten (10) years, commencing July 1, 2020 and terminating June 30, 2035. This
lease shall automatically renew unless the Lessee notifies KPB in writing of

Kenai River Center Lease
KPB - State of Alaska, Department of Administration, DNR
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AF
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AF
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AF
T

R

D
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AF
T

R

D

Binding Effect. It is agreed that all covenants, terms and conditions of this lease
shall be binding upon the successors, heirs and assigns of the original parties
hereto.

18.

Titles of Articles. The titles of articles in this lease are for ease of reference and
are not definitional nor limit the content of the articles.

19.

Full and Final Agreement. This lease agreement constitutes the full and final
agreement of the parties hereto and supersedes any prior or contemporaneous
agreements. This lease may not be modified orally, or in any manner other than
by an agreement in writing and signed by both parties or their respective
successors in interest. Lessee avers and warrants that no representations not
contained within this lease have been made with the intention of inducing
execution of this agreement.

20.

STATE OF ALASKA

D

ATTEST:

R

Rashaad Esters, Contracting Officer Ill
Dated:

KENAI PENINSULA BOROUGH

AF
T

DEPARTMENT OF ADMINISTRATION
on behalf of the Department of
Natural Resources

Johni Blankenship,
Borough Clerk

Charlie Pierce, Mayor
Dated: ----------

APPROVED AS TO FORM
AND LEGAL SUFFICIENCY:
Sean Kelley,
Deputy Borough Attorney

Page 6 of7
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NOTARY ACKNOWLEDGMENT
STATE OF ALASKA
THIRD JUDICIAL DISTRICT

)
)ss.
)

The foregoing instrument was acknowledged before me this __day of
______, 20__ by Charlie Pierce, Mayor of the Kenai Peninsula Borough, an
Alaska municipal corporation, for and on behalf of the corporation.

AF
T

Notary Public in and for Alaska
My commission expires: ________

NOTARY ACKNOWLEDGMENT

STATE OF ALASKA

THIRD JUDICIAL DISTRICT

)
)ss.
)

D

R

The foregoing instrument was acknowledged before me this
day of
_____
, 20 21 , by Rashaad Esters, the Contracting Officer Ill for the State
of
Alaska Department of Administration, for and on behalf of the State of Alaska,
Department of Natural Resources.

Kenai River Center Lease
KPB - State of Alaska, Department of Administration, DNR

NotaryPttc in and for Alaska
My commission expires: With Office
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KENAI PENINSULA BOROUGH LEASE
WITH THE ALASKA DEPARTMENT OF ADMINISTRATION
WHEREAS, the Kenai Peninsula Borough (hereinafter called “KPB”) and the State
of Alaska, Department of Administration, on behalf of the Department of Fish and Game
(hereinafter called “Lessee”) are working in partnership to restore and protect the rivers
of the Kenai Peninsula by providing multi-agency permitting, information and education
at a single location known as the “Kenai River Center Building”; and
WHEREAS, KPB and Lessee have shared space and services in the Kenai River
Center Building since it was constructed in 2000 and have operated under a cooperative
lease arrangement since 2005; and
WHEREAS, KPB and Lessee desire to continue sharing space at the Kenai River
Center Building in a multi-agency environment for the purpose of providing joint
permitting, information and educational services to the Kenai Peninsula; and

AF
T

WHEREAS, KPB owns the Kenai River Center Building and the underlying real
property; and
NOW, THEREFORE, KPB and Lessee enter into the following agreement:
TERMS AND CONDITIONS

1.

Consideration/Parties/Premises.

D

R

For good and valuable consideration, including the covenants and agreements
contained herein, and pursuant to Ordinance 2020-___, enacted March ___,
2021, the KPB, an Alaska municipal corporation whose address is 144 North
Binkley Street, Soldotna, Alaska 99669, grants to Lessee, State of Alaska,
Department of Administration, whose address is 550 West 7th Avenue, Suite 200,
Anchorage, AK 99501, on behalf of the Alaska Department of Fish & Game, use
of professional office space at the following described real property situated
in the Kenai Recording District, Third Judicial District, State of Alaska, and
described as follows:
Room 105 and Room 108 within the Kenai River Center Building,
located at 514 Funny River Road, Soldotna, Alaska.
This lease additionally provides full use and enjoyment of proportionately allocated
shared use areas upon and within the described premises, along with available
staff and visitor parking, with all respective appurtenances unto the Lessee for the
duration of the lease.
2.

Lease Term. This lease is for an initial term of two (2) years and may be renewed
for eight (8) additional terms in one (1) year increments for a total renewal options
of eight (8) years, commencing July 1, 2020 and terminating June 30, 2030. This
lease shall automatically renew unless the Lessee notifies KPB in writing of

Kenai River Center Lease
KPB – State of Alaska, Department of Administration, ADF&G
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Lessee’s intention not to renew this lease at least 90 days prior to the expiration of
the existing term.
3.

Lease Rental. The lease rental is Two Thousand Two Hundred Dollars & 00/100
($2,200.00) per month for the initial 5-years of this lease. The lease rental
shall be adjusted at each renewal to the then-prevailing market rate.

4.

Definitions.
a. For the purpose of this lease the term “Kenai River Center Building” shall mean
the entire premises subject to this lease, including the physical structure, the
leased office space, shared use areas, storage facilities, parking areas, grounds,
and other associated amenities.

AF
T

b. For the purpose of this lease the term “Kenai River Center” (KRC) shall mean the
collection of agencies and personnel who cooperate to provide permitting,
information, and/or education for the protection of the rivers of the Kenai Peninsula,
its watersheds, and its fish and wildlife resources.

5.

D

R

c. For the purpose of this lease “shared use areas” include all common areas and
facilities such as storage and locker areas, fenced parking, conference rooms, and
meeting rooms. Shared use areas may also include primary areas for
administrative support, education and outreach, temporary, part time part time
staff, or volunteers. Lessee and KPB agree that establishment of a primary use of
a shared use area shall be reasonably allowed, provided that such primary use of
a shared use area is to the benefit of the Kenai River Center’s mission and also
provided that such primary use does not prevent the reasonable use by another
due to conflict with design. Primary work areas and other primary uses within
shared use areas may be moved, rearranged, extinguished or otherwise modified
to provide maximum efficiency of design, over time, of a shared use area.
Management, Operation and Maintenance.
a. Both parties shall use and occupy said premises in a careful and proper manner
so that they remain in as good condition as when constructed, except for
reasonable wear and tear and/or loss or damage caused by fire, explosions,
earthquakes, acts of God, or other casualty during the continuance of this
agreement.
b. Neither party shall use or occupy the premises for any unlawful purpose. Neither
party shall use the premises, or allow the same to be used or occupied, for any
purpose or business that would predict a danger to the premises or its occupants.
Both parties shall keep the premises free of structural or mechanical hazards. Both
parties shall comply with all Borough ordinances, State and federal statutes and
regulations, and case law applicable to their occupation or use of the premises.
c. KPB and Lessee are individually responsible for carrying property insurance
(through self-insurance or otherwise) for their own fixtures and equipment and
Kenai River Center Lease
KPB – State of Alaska, Department of Administration, ADF&G
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individual property interests. Lessee and KPB are individually responsible for
carrying liability insurance (through self-insurance or otherwise) covering liability
for personal injury and any other loss.
d. The proposed use of the premises is for a joint Lessee and KPB public permitting
center and for related services. Since compatibility between uses must be
maintained Lessee shall not change the general framework of occupying agency
personnel or the use of said premises, nor any part thereof, without the written
consent of the other parties, provided however such consent shall not be
unreasonably withheld.
e. Lessee may, at its sole cost, make minor renovations or modifications which it
deems beneficial upon written approval of KPB.

AF
T

f. KPB shall have the obligation and responsibility to maintain and repair the
premises as described in the paragraphs above, but may subcontract for all or part
of the services. The areas of the building used by either party shall be maintained
at an equal level. Lessee shall pay to KPB Lessee’s share of all reasonable costs
incurred by KPB as described above.
g. KPB shall, in any contracts or agreements with contractors or subcontractors
performing maintenance work at the premises after construction, require that all
indemnities and waivers of subrogation it obtains and that any stipulation to be
named as an additional insured it obtains, also be extended to waive rights of
subrogation against the Lessee and to add the Lessee as an additional named
indemnitee and as additional insured.

i.

6.

D

R

h. Fixtures installed in the premises by Lessee remain the property of Lessee and
may be removed by Lessee provided it repairs at Lessee’s expense any injury to
the premises.
Lessee shall permit KPB staff to enter the premises at all reasonable times to
examine the conditions of the same. KPB shall make every effort to not disrupt
services and shall provide as much notice as possible prior to entry.
Dispute resolution.
a. Procedures for building management and maintenance decisions and dispute
resolution will be jointly developed by the parties and amended as appropriate by
agreement of the parties. The parties will jointly develop schedules for periodic
maintenance. Charges for these services shall be allocated to each party as in
paragraph (e) or (f) of section 5 above.
b. If disputes cannot be resolved by mutual agreement of the parties, the parties shall
undergo mediation with a mediator chosen by mutual agreement of the parties. If
disputes are not resolved through mediation, then the parties may submit to
binding arbitration.
Kenai River Center Lease
KPB – State of Alaska, Department of Administration, ADF&G
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Assignment. Lessee may not assign the lease except with written approval by
KPB upon a finding by KPB that such assignment is consistent with the KRC’s
mission and a finding that such assignment is in the best interest of KPB. The
assignee should be bound by the terms and conditions of this lease, except, at
KPB’s benefit and sole option, this agreement may be subject to modification upon
assignment provided such assignment is on a form that that establishes such
modification.

8.

Amendment. The parties hereto may amend any term of this agreement, by
written agreement signed by both parties. If an amendment to this agreement
would cause a material effect to any other party of the shared service agreement,
a letter of non-objection from that party must be obtained to effectuate such
amendment.

9.

Liens and Mortgages. Lessee shall not cause or allow any liens of any kind or
nature whatsoever to attach to the property during the term of this lease.

10.

Violation. Violation of any of the terms of this lease may expose Lessee to
appropriate legal action including forfeiture of lease interest, termination, or
cancellation of its interest in accordance with state law.

11.

Breach and Remedies

AF
T

7.

a. By Lessor. If KPB breaches this agreement by failing to comply with any of the
terms and conditions herein and has not cured the breach within sixty (60) days of
receipt of written notice thereof from Lessee, Lessee may terminate this lease.

12.

D

R

b. By Lessee. If Lessee breaches this agreement by failing to comply with any of the
terms and conditions herein and has not cured the breach within sixty (60) days of
receipt of written notice thereof from KPB, KPB may terminate this lease.
Termination

a. Either of the parties hereto may for the following reasons terminate this agreement
by giving the other ninety (90) days’ prior notice in writing. Grounds for such
termination are:
1.

A breach of any of the terms and conditions herein contained when
such breach is not cured as herein provided; or

2.

When and if the Lessee, because of conditions beyond its control, is
unable to adequately staff the leased facilities

b. Unless the State Legislature provides otherwise, this lease shall automatically
terminate without penalty on June 30 of any year during which the State
Legislature fails to appropriate funds sufficient to make lease payments for the
following fiscal year.
Kenai River Center Lease
KPB – State of Alaska, Department of Administration, ADF&G
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c. At any time that this lease is in good standing it may be canceled in whole or in
part upon mutual written agreement by Lessee and the KPB Mayor. This lease is
subject to cancellation in whole or in part if improperly issued through error in
procedure or if a mutual mistake is made with respect to material facts.
Entry or Re-entry. In the event that the Lease is terminated, canceled or forfeited,
or in the event that the demised buildings or any part thereof, should be abandoned
by the Lessee during the agreement term, KPB or its agents, servants or
representative, may immediately or any time thereafter, enter or re-enter and
resume possession of said buildings or such part thereof, and remove all persons
and property therefrom either without judicial action where appropriate, by
summary proceedings or by a suitable action or proceeding at law or equity without
being liable for any damages therefor. Entry or re-entry by KPB shall not be
deemed an acceptance of surrender of the lease.

14.

Notice. Any notice or demand, which under the terms of this Lease must be given
or made by the parties thereto, shall be in writing, and be given or made by
registered or certified mail, addressed to the other party at the address shown on
this Lease. However, either party may designate in writing such other address to
which such notice of demand shall thereafter be so given, made or mailed. A
notice given hereunder shall be deemed received when deposited in a U.S.
general or branch post office by the addresser.

AF
T

13.

All notices shall be sent to both parties as follows:

LESSEE
State of Alaska
Department of Administration, 10
550 West 7th, Suite 200
Anchorage, AK 99501

D

R

LESSOR
Kenai Peninsula Borough
Planning Director
144 N. Binkley Street
Soldotna, AK 99669-7599
15.

Waiver. The waiver by a party hereto of any term, covenant or condition herein
contained shall not be deemed to be a waiver of such term, covenant, condition,
or any subsequent breach of the same or any other term, covenant or condition
herein contained.

16.

Jurisdiction. Any suits filed in connection with the terms and conditions of this
lease, and of the rights and duties of the parties, shall be filed and litigated in the
trial courts of the State of Alaska, Third Judicial District at Kenai, and shall be
governed by Alaska law.

17.

Severability Clause. Should any provision of this lease fail or be declared null or
void in any respect, or otherwise unenforceable, it shall not affect the validity of
any other provision of this lease or constitute any cause of action in favor of either
party as against the other.

Kenai River Center Lease
KPB – State of Alaska, Department of Administration, ADF&G
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18.

Binding Effect. It is agreed that all covenants, terms and conditions of this lease
shall be binding upon the successors, heirs and assigns of the original parties
hereto.

19.

Titles of Articles. The titles of articles in this lease are for ease of reference and
are not definitional nor limit the content of the articles.

20.

Full and Final Agreement. This lease agreement constitutes the full and final
agreement of the parties hereto and supersedes any prior or contemporaneous
agreements. This lease may not be modified orally, or in any manner other than
by an agreement in writing and signed by both parties or their respective
successors in interest. Lessee avers and warrants that no representations not
contained within this lease have been made with the intention of inducing
execution of this agreement.

STATE OF ALASKA

KENAI PENINSULA BOROUGH

AF
T

DEPARTMENT OF ADMINISTRATION
on behalf of the Department of
Fish & Game

Charlie Pierce, Mayor

Dated:

Dated:

D

ATTEST:

R

Rashaad Esters, Contracting Officer III

Johni Blankenship,
Borough Clerk

Kenai River Center Lease
KPB – State of Alaska, Department of Administration, ADF&G

APPROVED AS TO FORM
AND LEGAL SUFFICIENCY:

Sean Kelley,
Deputy Borough Attorney
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NOTARY ACKNOWLEDGMENT
STATE OF ALASKA
THIRD JUDICIAL DISTRICT

)
)ss.
)

The foregoing instrument was acknowledged before me this _____day of
_____________, 2021, by Charlie Pierce, Mayor of the Kenai Peninsula Borough, an
Alaska municipal corporation, for and on behalf of the corporation.

AF
T

Notary Public in and for Alaska
My commission expires:

NOTARY ACKNOWLEDGMENT

STATE OF ALASKA

THIRD JUDICIAL DISTRICT

)
)ss.
)

D

R

The foregoing instrument was acknowledged before me this _____ day of
_____________, 2021, by Rashaad Esters, the Contracting Officer III for the State of
Alaska Department of Administration, for and on behalf of the State of Alaska, Department
of Fish & Game.
Notary Public in and for Alaska
My commission expires: With Office

Kenai River Center Lease
KPB – State of Alaska, Department of Administration, ADF&G
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Introduced by:
Date:
Action:
Vote:

Hibbert, Bjorkman
04/21/20
Adopted as Amended
9 Yes, 0 No, 0 Absent

KENAI PENINSULA BOROUGH
RESOLUTION 2020-030
A RESOLUTION RECOGNIZING THE SUCCESSFUL EFFORTS OF THE STATE
LEADERSHIP AND ALASKAN RESIDENTS TO SLOW THE SPREAD OF COVID-19
AND ENCOURAGING THE GOVERNOR TO PROCURE SUFFICIENT COVID-19
TESTING SO HE CAN RESCIND OR MODIFY COVID-19 HEALTH MANDATES 003:
STATE WIDE CLOSURE RESTAURANTS, BARS, ENTERTAINMENT, 009:
PERSONAL CARE SERVICES AND GATHERINGS AND 012: INTRASTATE
TRAVEL, AS SOON AS REASONABLY PRACTICAL
WHEREAS, the COVID-19 virus originated in Hubei province in China, with the first confirmed
case occurring on November 17, 2019; and,
WHEREAS, on January 21, 2020, the United States of America had its first confirmed case of
COVID-19; and,
WHEREAS, on January 30, 2020 the World Health Organization declared a public health
emergency of international concern due the COVID-19 virus; and,
WHEREAS, on March 13, 2020, with 2,700 confirmed cases of COVID-19 in the United States,
President Donald Trump declared a U.S. national emergency and,
WHEREAS, as of April 7, 2020, the United States had 400,335 confirmed cases of COVID-19;
and,
WHEREAS, on March 2, 2020, the State of Alaska had its first confirmed case of COVID -19;
and,
WHEREAS, in response to the confirmed presence of COVID-19 in the State of Alaska and to
prevent or slow the spread of the Disease Governor Mike Dunleavy issued his
first public health mandate on March 13, 2020; and,
WHEREAS, between March 16, 2020 and March 27, 2020, Governor Dunleavy issued 11
additional health mandates, all in an effort to ''flatten the curve" and reduce the
number of confirmed COVID-19 cases to a level that would not overwhelm the
health care infrastructure of the State; and
WHEREAS, because of the early and aggressive action by the Governor and the cooperation of
Alaskan residents, the number of confirmed COVID-19 cases in the state has
remained low with 321 cases confirmed as of April 20, 2020; and
Kenai Peninsula Borough, Alaska
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WHEREAS, the health mandates issued by the Governor are some of the most aggressive
measures limiting virus exposure amongst the states: and
WHEREAS, the continued closure of businesses is impacting all Alaskans, resulting in a
significant loss of jobs, business failures, and the loss of important sales tax
revenues to municipalities jeopardizing essential services; and,
WHEREAS, reducing intrastate travel limitations and mandatory closure of certain businesses
as soon as reasonably practical will allow many businesses to reopen, employees
to return to work and residents to receive services; and,
WHEREAS, reduction of these limitations can be paired with continued implementation of
other health mandates as necessary to continue protecting public health and
safety;
NOW, THEREFORE, BE IT RESOLVED BY THE ASSEMBLY OF THE KENAI
PENINSULA BOROUGH:
SECTION 1. That the Kenai Peninsula Borough Assembly respectfully encourages the Governor
to procure sufficient COVID-19 testing so he can rescind or modify COVID-19
health mandates 003: State wide closure restaurants, bars, entertainment, 009:
personal care services and gatherings and 012: intrastate travel, as soon as
reasonably practical to allow Alaskan businesses to resume operations, employees
to return to work and residents to receive services in a safe manner observing social
distancing requirements.
SECTION 2. That a copy of this resolution shall be sent to Governor Dunleavey and all Kenai
Peninsula Borough legislators.
SECTION 8. That this ordinance takes effect immediately upon its enactment.
SECTION 3. That this resolution shall become effective immediately upon its adoption.
ENACTED BY THE ASSEMBLY OF THE KENAI PENINSULA BOROUGH THIS
ADOPTED BY THE ASSEMBLY OF THE KENAI PENINSULA BOROUGH THIS 21ST
22ND DAY OF OCTOBER, 2019.
DAY OF APRIL, 2020.

ATTEST:
ATTEST:

Kelly Cooper, Assembly President
Kelly Cooper, Assembly President

Johni Blankenship, MMC, Borough Clerk
Johni Blankenship, MMC, Borough Clerk

Resolution 2020-030
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Yes:

Bjorkman, Blakeley, Carpenter, Cox, Dunne, Hibbert, Johnson, Smalley, Cooper

No:

None

Absent:

None
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Introduced by:
Date:
Hearing:
Action:
Vote:

Mayor
02/16/21
03/02/21

KENAI PENINSULA BOROUGH
ORDINANCE 2021-09
AN ORDINANCE AUTHORIZING A COMMUNITY TRAIL MANAGEMENT
AGREEMENT WITH SNOMADS, INC.
WHEREAS,

KPB 17.10.185 provides for the mayor to enter into trail management agreements
with appropriate non-profit and community organizations to allow for the
management of public trails, trail corridors, and related facilities on borough land
under the terms and conditions of the trail management agreement authorized by
the assembly upon recommendation of the planning commission; and

WHEREAS,

Snomads, Inc. (“Snomads”) is a non-profit organization dedicated to promoting
individual and family activities through trails; and

WHEREAS,

Snomads and its predecessor organization has developed snowmachine trails
since the 1980’s on borough land which have been formally permitted since 2007
that it maintains through community and grant support to provide for a variety of
community uses, events, and related economic benefits; and

WHEREAS,

Snomads has applied for a Community Trail Management Agreement (“CTMA”)
to develop, maintain, and manage a multi-use trail system in the Homer area; and

WHEREAS,

a CTMA is designed to establish a base agreement with a trail manager that is
scoped by a Trail Management Plan which delineates trail improvements and
management actions authorized, and additionally provides for amending the Trail
Management Plan over time to move, grow, and change through administrative
and assembly approval process; and

WHEREAS,

the Kenai Peninsula Borough Planning Commission at its regularly scheduled
meeting of February 22, 2021 recommended
;

NOW, THEREFORE, BE IT ORDAINED BY THE ASSEMBLY OF THE KENAI
PENINSULA BOROUGH:
SECTION 1.

That the mayor is authorized to enter into a CTMA with Snomads, as trail
manager, that provides for the development, maintenance, and management of
public trails, trail corridors, and related facilities on borough lands.

Kenai Peninsula Borough, Alaska
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SECTION 2.

That the mayor is authorized to approve a Trail Management Plan with the
general scope being for trail facilities located in the south Caribou Hills and
Homer area, for year-round management, for motorized and non-motorized uses.

SECTION 3.

That the mayor is authorized, through the CTMA, to provide for the regulation
of public uses on the trail facilities to prohibit motorized wheeled vehicles on
groomed trails during the winter season.

SECTION 4.

That the mayor is authorized to enter into a CTMA, substantially in the form of
the attached CMTA.

SECTION 5.

That this ordinance takes effect immediately upon its enactment.

ENACTED BY THE ASSEMBLY OF THE KENAI PENINSULA BOROUGH THIS * DAY
OF *, 2021.

Brent Hibbert, Assembly President
ATTEST:

Johni Blankenship, MMC, Borough Clerk

Yes:
No:
Absent:

Ordinance 2021-09
Page 2 of 2

New Text Underlined; [DELETED TEXT BRACKETED]

Kenai Peninsula Borough, Alaska

25

Kenai Peninsula Borough
Assembly
MEMORANDUM
TO:

Brent Hibbert, Assembly President
Members, Kenai Peninsula Borough Assembly

FROM:

Richard Derkevorkian, Assembly Member

DATE:

February 18, 2021

RE:

Ordinance 2021-09, Authorizing a Community Trail Management
Agreement with Snomads, Inc. (Mayor)

~

I am proposing the following amendments to Ordinance 2021-09 and the
proposed Community Trail Management Plan 1 :

•

Amend Section 3, as follows :
SECTION 3. That the mayor is authorized , through the CTMA, to provide for
the regulation of public uses on the trail facilities to [PROHIBIT] reasonably
regulate the use of motorized wheeled vehicles on groomed trails during
the winter season to prolong the investment of trail grooming and prevent
trail damage.

•

Amend the Community Trail Management Plan, at page 4, as follows:
Trail Usage Restrictions:
Wheeled ATV/UTV or any motorized Off Road Recreational Vehicle (ORRV)
are not authorized on groomed Snomads Managed CHS trails at any time
that the wheeled vehicle is leaving visible tire depressions exceeding 1"
depth and degrading the condition of the groomed trail during the Winter
Months. Fat Tire bikes are permitted on CHS groomed Trails .

Your consideration is appreciated.

1

Please note the bold underl ined language is new and the bracketed strikeout language is to
be deleted.
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Kenai Peninsula Borough
Planning Department - Land Management Division

MEMORANDUM
TO:

Brent Hibbert, Assembly President
Members, Kenai Peninsula Borough Assembly

THRU:

Charlie Pierce, Mayor J(!,g
Melanie Aeschliman, Planning Director MA
Marcus Mueller, Land Management Officer

~ £. ~

~

£. ~

FROM:

Julie Denison, Land Management Technician

DATE:

February 4, 2021

RE:

Ordinance 2021- C)O\ , Authorizing a Community Trail Management
Agreement with Snomads, Inc . (Mayor)

Snomads, Inc., a non-profit organization , ("Snomads") develops, maintains and
manages snow machine trails on borough land near Homer. Snomads has
applied for a Community Trail Management Agreement ("CTMA") to continue its
trail management activities into the future .
A CTMA has been prepared that provides a framework and set of management
tools that can be used to implement a Trail Management Plan (TMP) in balance
with other interests of the Kenai Peninsula Borough.
The trail facil ities proposed are year-round, motorized and non-motorized, and
human-powered uses which would be groomed in the winter and maintained in
the summer. The TMP would allow for administrative amendments where
modifications are consistent with the general scope authorized by the assembly.
Major amendments tha t introduce significant changes in location , use, fees, or
regulations, would go before the assembly for additional approval.
This proposal considers authorizing the trail manager to implement a trail
regulation restricting public use in the form of prohibiting motorized wheeled
vehicles on groomed tra ils during the winter season .
Your consideration is appreciated .
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COMMUNITY TRAIL MANAGEMENT AGREEMENT
CTMA No. 2021-01
I.

II.

PARTIES TO THE AGREEMENT
Landowner:

Kenai Peninsula Borough (KPB)

Trail Manager:

Snomads, Inc. (Snomads)

PURPOSE OF THE AGREEMENT

The purpose of this Community Trail Management Agreement (CTMA) is to authorize the
Trail Manager to perform management of certain public trail facilities on Kenai Peninsula
Borough land.
III.

COMMUNITY TRAIL MANAGEMENT AGREEMENT AUTHORITY

Pursuant to KPB 17.10.185 and Ordinance 2021-XX, enacted
, KPB hereby
enters into this CTMA with the Trail Manager for the management of public trails, trail
corridors, and related facilities (hereinafter collectively called “Trail Facilities”) as
described in this agreement through a Trail Management Plan, subject to the terms and
conditions of this CTMA.
IV.

LOCATION & CORRIDOR INTENT

This CTMA is applicable only on lands owned by the Kenai Peninsula Borough in the
locations shown in the Trail Management Plan. Each trail is considered to have an
accompanying management corridor, generally 25-feet on each side of the trail, available
for management in ancillary support of the physical trail and trail uses. Purposes of
management corridors include vegetation management, views, resting areas, sign
locations, and buffering. Management corridors may vary in width in consideration of the
nature of trail facilities, adjoining uses, terrain, vegetation types, and property interests.
A reasonable effort will be made through the Trail Management Plan to communicate
intended corridor areas where different from the general standard for width.
V.

TRAIL MANAGEMENT PLAN

The purpose of the Trail Management Plan is to establish the scope of physical trail
facilities and their respective locations, along with the means and methods by which the
Trail Manager shall develop, manage, and maintain those trail facilities under this CTMA.
A.

The Trail Management Plan shall include the following, as applicable:
1.

Written Descriptions of the means, methods and timetables to communicate
the active scope of the development, use, and management of trail facilities
under this CTMA.

2.

Drawings of the Trail Facilities through maps, typical profile diagrams,
conceptual site plans, structural drawings, and details as necessary to
illustrate the position and relation of existing and proposed Trail Facilities to
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land boundaries, terrain features, other land uses, and to communicate the
spatial and structural scope of the Trail Facilities under this CTMA.
3.

Published Rules & Regulations including major signs to be used to
administer the orderly use of Trail Facilities and general the location of such
postings.

4.

Fees & Reservation System, including any use fees or service fees, the
basis of rates, the method of collection and entry, and the current contact
for system administration. If fees are collected, then reporting of fees
collected is required in the annual report along with the maintenance and
service costs upon which the fees are based.

B.

Amendment or Modification of the Trail Management Plan is by mutual written
agreement.
The Trail Manager may submit proposed amendments or
modifications to the Planning Department for consideration under this CTMA. The
Planning Department shall have a minimum of 60 days to review the submittal.
The borough may approve, deny, or condition the submittal. Amendments will be
considered administratively when the addition is consistent in nature with the
standing agreement. Major amendments will require approval by the borough
Assembly. Amendments or modifications shall become effective upon written
agreement by the parties and shall be incorporated into the Trail Management
Plan.

VI.

OPEN TO THE GENERAL PUBLIC

Trail Facilities under this CTMA shall be open to the general public.
When applicable, Trail Manager is authorized to coordinate and schedule events among
user groups and to schedule Trail Facilities work and maintenance, during which times
the Trail Manager may post notice and restrict uses to those events, Trail Facilities work
or maintenance.
VII.

RULES, REGULATIONS, AND SAFETY

A.

Trail Manager shall promulgate trail use rules and regulations necessary to
promote safe and orderly use of Trail Facilities by the general public, subject to
review and approval by the KPB under the Trail Management Plan.

B.

Trail Manager shall periodically assess trail conditions and is authorized to restrict
or close use if conditions are determined to be unsafe or that use during such
conditions would potentially cause damage to Trail Facilities, whether or not
explicitly stated in the Trail Management Plan.

C.

Trail Manager shall post signs or signals necessary to guide safe use of the Trail
Facilities by the general public.

D.

Pursuant to Ordinance 2021-XX, Trail Facilities under this CTMA are authorized
to be regulated by the Trail Manager to prohibit wheeled vehicles on groomed trails
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in the winter season, except allowance for authorized maintenance vehicles,
emergency vehicles, and motorized vehicle crossings.
E.

Trail manager shall remove trash, litter, and debris on a regular basis, and keep
the Trail Facilities in a neat, clean, sanitary, and in a safe condition.

VIII.

ANNUAL REPORTING REQUIRED

In performance of this CTMA, the Trail Manager will provide an annual report to KPB
summarizing 1) trail facilities development, 2) trail facilities use or availability for use, 3)
maintenance activities, 4) management activities, and 5) accounting of fees, if any. The
Trail Management Plan shall guide standard reporting metrics. Fees, if any, will include
the total amount collected in US dollars, and the number of fee units. For example:
Reporting Period Jan 1 – Dec 31. Total Number of Public Use Cabins: 1, Total Cabin Use
Fees Collected- $3,500, Public Use Cabin Rental Days 100, Daily Fee $35/Day, Cabin
Availability 345 Days available for reservations, Cabin Maintenance 20 Days -volunteers
stained exterior, restocked wood pile 10 times (10 cords), cleaned wood stove, and
conducted routine maintenance. Maintenance and supply costs $3,200, Cabin
Maintenance Reserve Account Balance $300.
Annual reports are due by April 15th of each year.
IX.

TERM

This CTMA is for an initial term of twenty years commencing April 15, 2021 and may be
extended at any time proceeding expiration by mutual written agreement.
X.

IN SUPPORT OF GRANT OPPORTUNITIES, DURABLE FOR SITE CONTROL

For the purposes of grant applications made by Trail Manager regarding improvement or
maintenance of Trail Facilities under this CTMA and the Trail Management Plan, this
agreement is intended to be considered durable site control to the granting agency for the
duration of the grant maintenance period. In the event that a grant maintenance period
extends beyond the written term of the CTMA, written acknowledgement by KPB in
support of the grant application can be considered intent to extend the CTMA through the
grant maintenance period as the CTMA pertains to such grant.
XI.

RESERVATIONS & OTHER PROPERTY INTERESTS RETAINED

A.

Nothing contained in this CTMA creates or implies any property interests, including
easements or rights-of-way beyond the terms and conditions of this CTMA.

B.

KPB reserves the right to withdraw portions of the Trail Facilities from this CTMA
as necessary to serve other land uses or resolve conflicts.

C.

KPB reserves the right to require Trail Facilities to be closed, removed, or relocated
by and at the expense of the Trail Manager if such trails pose a potential conflict
with other land uses.

D.

KPB reserves the right to authorize other land uses on the land.
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E.

KPB reserves the right to review, approve, or deny any management actions that
affect trail use, land use, or development on the land.

F.

Use of the land shall be subject to all valid existing rights, including leases, permits,
easements, rights-of-ways, covenants and restrictions or other interests in the real
property. The KPB reserves and retains the right to grant additional easements or
rights-of-ways across the property as it deems reasonable and convenient or
necessary.

G.

Should circumstances warrant, this CTMA may be modified or suspended in
writing by KPB to protect resources, health, safety, or the environment.

XII.

LIMITATIONS

A.

This CTMA conveys no interest in the land to the Trail Manager. This CTMA does
not convey any exclusive rights, nor any preferential rights to the Trail Manager for
the use of the Trail Facilities or the land, different from the Trail Manager’s right to
secure its authorized property and administer the Trail Facilities provided in the
CTMA.

B.

The Trail Manager shall not develop, manage, or maintain beyond what is specified
in the Trail Management Plan, unless otherwise approved in writing by the KPB.

C.

This CTMA is not intended to, and does not, give special standing to Trail Facilities
or to the Trail Manager beyond the purposes and terms of the agreement.

D.

KPB assumes no obligation to commit funds or other resources for improvements
or maintenance associated with the Trail Facilities or their continuation.

XIII.

ASSUMPTION OF RISKS

A.

Defense and Indemnification: The Trail Manager shall indemnify, defend, save
and hold the KPB, its elected and appointed officers, agents and employees,
harmless from any and all claims, demands, suits, or liability of any nature, kind or
character including costs, expenses, and attorneys fees resulting from the Trail
Manager's performance or failure to perform in accord with the terms and
conditions of this CTMA in any way whatsoever. The Trail Manager shall be
responsible under this clause for any and all claims of any character resulting from
the Trail Manager or the Trail Manager's officers, agents, employees, partners,
attorneys, suppliers, and subcontractors performance or failure to perform this
CTMA in any way whatsoever. This defense and indemnification responsibility
includes claims alleging acts or omissions by the KPB or its agents which are said
to have contributed to the losses, failure, violations, or damage. However, the Trail
Manager shall not be responsible for any damages or claims arising from the sole
negligence or willful misconduct of the KPB, its agents, or employees.

B.

Liability Insurance: The Trail Manager shall purchase at its own expense and
maintain in force at all times during the term of this CTMA the following insurance
policy:
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Commercial General Liability: Policy to include bodily injury, personal injury, and
property damage with respect to the property and the activities conducted by the
Trail Manager in which the coverage shall not be less than $1,000,000.00 per
occurrence or such higher coverage as specified by the KPB. The policy
purchased shall name the Kenai Peninsula Borough as an additional insured with
respect to the Trail Manager’s activities conducted on the property.
C.

Proof of Insurance: The Trail Manager shall deliver to the KPB a certificate of
insurance. This insurance shall be primary and exclusive of any other insurance
held by the KPB. Failure to provide the certificate of insurance as required by this
section, or a lapse in coverage, is a material breach of this CTMA entitling the KPB
to revoke the agreement.

XIV.

GENERAL CONDITIONS

A.

Reference to KPB. 17.10.240. The general conditions contained in KPB 17.10.240
are incorporated by reference.

B.

Responsibility of Location. It shall be the responsibility of the Trail Manager to
properly locate its self and its improvements on the land authorized.

C.

Compliance With Laws. The Trail Manager agrees to comply with all applicable
federal, state, borough, and local laws and regulations.

D.

Inspections. Agents or representatives of the KPB shall have access to the Trail
Facilities at all times.

H.

Waste. The Trail Manager shall not commit waste or injury upon the land.

XV.

ENFORCEMENT OF AGREEMENT & TERMINATION

A.

Termination. Violation of the CTMA subjects the agreement to termination 60-days
after delivering notice of violation, when correction is not made to resolve the
violation.

B.

Performance of Duties. The Trail Management Plan shall be considered a duty
under the CTMA. Failure to materially perform according to the Trail Management
Plan may be considered a violation and subject the CTMA to termination in whole
or in part.

C.

Unauthorized Uses. Uses of the land other than those authorized under the CTMA
may be considered a violation and subject the CTMA to termination in whole or in
part.

D.

Breach of Conditions. A breach of any of the conditions of this CTMA will be
considered a violation of the agreement.

E.

Suspension. Violation of the CTMA subjects the agreement to immediate
suspension by Notice of Suspension for violations that create a significant risk to
human safety or that are counter to the public purposes for which this CTMA is
intended to serve.
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F.

Notice of Violation and Suspension. Notice of violation and notice of suspension
shall be in writing and shall serve to identify the violation and the standards under
which a correction will be considered to resolve the violation.

G.

Cancellation. At any time that this CTMA is in good standing it may be canceled
in whole or in part upon mutual written agreement by the parties.

H.

Jurisdiction. Any suits filed in connection with the terms and conditions of this
CTMA, and of the rights and duties of the parties, shall be filed and prosecuted at
Kenai, Alaska and shall be governed by Alaska law.

I.

Savings Clause. Should any provision of this CTMA fail or be declared null or void
in any respect, or otherwise unenforceable, it shall not affect the validity of any
other provision of this agreement or constitute any cause of action in favor of either
party as against the other.

J.

Binding Effect. It is agreed that all covenants, terms, and conditions of this CTMA
shall be binding upon the successors, heirs and assigns of the original parties
hereto.

K.

Full and Final Agreement. This CTMA constitutes the full and final agreement of
the parties hereto and supersedes any prior or contemporaneous agreements.
This CTMA may not be modified orally, or in any manner other than by an
agreement in writing and signed by both parties or their respective successors in
interest. The Trail Manager avers and warrants that no representations not
contained within this CTMA have been made with the intention of inducing
execution of this CTMA.

L.

Warranty of Authority. The Trail Manager warrants that the person executing this
CTMA is authorized to do so on behalf of the Trail Manager.

XVI.

CONDITION OF PROPERTY VACATED

A.

Removal and Cleanliness. On or before the expiration date of this CTMA, or within
60-days of early termination, the Trail Manager shall leave the land in a neat, clean
and sanitary condition, and shall remove all trash, waste, materials, equipment,
and other personal property that the Trail Manager has placed on the land.

B.

Final Report. Any previously unstated matters between the parties must be
reported in writing to the other party within 60-days of expiration or termination to
be considered valid interests under this CTMA or all claims or right to claims shall
cease for the purpose of this agreement.

XVII. NOTICES
All notices shall be sent to both parties as follows:
KENAI PENINSULA BOROUGH
Planning Director
144 N. Binkley Street
Soldotna, AK 99669-7599
Kenai Peninsula Borough, Alaska
CTMA No, 2021-01- Snomads, Inc.

SNOMADS, INC.
P.O. Box 3646
Homer, Alaska 99603-3646

Page 6 of 10

33

Trail Manager shall maintain on file with KPB the name, title, address, email address and
telephone number of an individual whom shall be the point of contact for day-to-day and
emergency contact, information, and correspondence relative to this CTMA.
KENAI PENINSULA BOROUGH

Charlie Pierce, Mayor
Dated:

ATTEST:

APPROVED AS TO FORM
AND LEGAL SUFFICIENCY:

Johni Blankenship,
Borough Clerk

Sean Kelley
Deputy Borough Attorney

NOTARY ACKNOWLEDGMENT

STATE OF ALASKA
THIRD JUDICIAL DISTRICT

)
) ss.
)

The foregoing instrument was acknowledged before me this

day of

, 2021, by Charlie Pierce, Mayor of the Kenai Peninsula
Borough, an Alaska municipal corporation, on behalf of the corporation.

Notary Public in and for Alaska
My commission expires:

SNOMADS, INC.
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Dave Mastolier, President
Date:

Tessa Kern, Secretary
Date:
NOTARY ACKNOWLEDGMENT

STATE OF ALASKA
THIRD JUDICIAL DISTRICT

)
) ss.
)

The foregoing instrument was acknowledged before me this

day of

, 2021, by Dave Mastolier, President of Snomads, Inc., an
Alaska nonprofit corporation, on behalf of the corporation.

Notary Public in and for Alaska
My commission expires:

NOTARY ACKNOWLEDGMENT
STATE OF ALASKA
THIRD JUDICIAL DISTRICT

)
) ss.
)

The foregoing instrument was acknowledged before me this

day of

, 2021, by Tessa Kern, Secretary of Snomads, Inc., an Alaska
nonprofit corporation, on behalf of the corporation.

Notary Public in and for Alaska
My commission expires:
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17.10.240. - General conditions.
A.
Applicability. Each of the following terms and conditions shall, unless inapplicable by its own terms, apply to every sale or lease of land or
interest in land by the borough, unless otherwise specifically provided by ordinance of the assembly. The terms and conditions, as well as any
others established by the assembly or the land management officer, shall be included in every agreement of sale, lease or other document
disposing of land or an interest in borough land in substantially the manner set out in this section.
B.
Assignments. Any purchaser, lessee, or permittee may assign the lands upon which he has an agreement only if approved by the mayor or land
management officer when applicable. Applications for assignment shall be made in writing on a form provided by the land management division.
The assignment shall be approved if it is found that all interests of the borough are fully protected. The assignee shall be subject to and governed
by the provisions and regulations applicable thereto.
C.
Breach of Agreement. In the event of a default in the performance or observance of any of the agreement terms, conditions, covenants and
stipulations thereto, and such default continues thirty days after written notice of the default, the borough may cancel the agreement, lease, or
permit or take any legal action for damages or recovery of the property. No improvements may be removed during the time which the contract is
in default.
D.
Cancellation. A purchase agreement, lease or permit in good standing may be canceled in whole or in part, at any time, upon mutual written
agreement by the purchaser, lessee, or permittee and the mayor or land management officer when applicable. A purchase agreement, lease, or
permit is subject to cancellation in whole or in part if improperly issued through error in procedure or with respect to material facts.
E.
Conditional Contract. The borough may conditionally lease or issue permits for land it selects under the various state land grants and lands it
reasonably believes it will own or will acquire title to prior to the actual receipt of title. An agreement, lease, or permit issued on this conditional
basis shall be canceled in whole or in part in the event the borough is denied title to said lands. Payment made by the lessee or permittee on the
land to which title is denied the borough shall be refunded in whole or in part to the agreement holder of record and any properly recorded
lienholder, if any, jointly. However, the borough shall in no way be liable for any damage that may be done to the land by the lessee or permittee
or liable for any claim of any third party, or to any claim that may arise from ownership. In the event the borough does receive title to the land
under agreement, the conditional agreement shall then have the same standing, force and effect as non-conditional agreements issued under any
regulations of this chapter.
F.
Entry or Re-entry. In the event that the purchase agreement or lease is terminated, canceled or forfeited, or in the event that the demised lands, or
any part thereof, should be abandoned by the purchaser during the agreement term, the borough or its agents, servants or representative, may
immediately or any time thereafter, enter or re-enter and resume possession of said lands or such part thereof, and remove all persons and
property therefrom either by summary proceedings or by a suitable action or proceeding at law or equity without being liable for any damages
therefor. Entry or re-entry by the borough shall not be deemed an acceptance of surrender of the contract.
G.
Fire Protection. The purchaser, lessee, or permittee shall take all reasonable precautions to prevent, and take all reasonable actions to suppress
destructive and uncontrolled grass, brush, and forest fires on the land under agreement, and comply with all laws, regulations and rules
promulgated and enforced by the protection agency responsible for forest protection within the area wherein the demised premises are located.
H.
Hazardous Waste. The storage, handling and disposal of hazardous waste shall not be allowed on lands under lease or permit from the borough.
I.
Modification. A purchase, lease or permit agreement may not be modified orally or in any manner other than by an agreement in writing signed
by all parties or their respective successors in interest.
J.
Notice. Any notice or demand, which under the terms of an agreement or under any statute must be given or made by the parties thereto, shall be
in writing, and be given or made by registered or certified mail, addressed to the other party at the address shown on the contract. However, either
party may designate in writing such other address to which such notice of demand shall thereafter be so given, made or mailed. A notice given
hereunder shall be deemed received when deposited in a U.S. general or branch post office by the addressor, and in like manner a notice from the
borough to a vendee shall be deemed received by the vendee when such notice arrives at the general or branch post office from which final
delivery to the said purchaser, lessee or permittee would normally be accomplished.
K.
Notice of Default. Notice of the default will be in writing as provided in subsection I. of this section. A copy of the notice will be forwarded to all
lienholders or others who have properly recorded their interest in the purchase, lease or permit agreement with the borough.
L.
Removal or Reversion of Improvements Upon Cancellation of Purchase Agreement or Lease.
1.
Improvements owned by a purchaser, lessee, or permittee on borough lands shall, within thirty calendar days after the termination of the
agreement, be removed by him; provided, such removal will not cause injury or damage to the land; and further provided, that the may or land
management officer when applicable may extend the time for removing such improvements in cases where hardship is proven. The retiring
purchaser, lessee, or permittee may, with the consent of the mayor or land management officer when applicable, dispose of his improvements to
the succeeding purchaser, lessee or permittee.
2.
If any improvements and/or chattels having an appraised value in excess of ten thousand dollars, as determined by a qualified appraiser, are not
removed within the time allowed, such improvements and/or chattels shall, upon due notice to the purchaser, lessee, or permittee under the
terminated or canceled contract, be sold at public sale under the direction of the mayor and in accordance with the provisions of KPB Chapter 5.
The proceeds of the sale shall inure to the former purchaser, lessee, or permittee who placed such improvements and/or chattels on the lands, or
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his successors in interest, after paying to the borough all moneys due and owing and expenses incurred in making such a sale. In case there are no
other bidders at any such sale, the mayor is authorized to bid, in the name of the borough, on such improvements and/or chattels. The bid money
shall be taken from the fund to which said lands belong, and the fund shall receive all moneys or other value subsequently derived from the sale
of leasing of such improvements and/or chattels. The borough shall acquire all the rights, both legal and equitable, that any other purchaser could
acquire by reason of the purchase.
3.
If any improvements and/or chattels having an appraised value of ten thousand dollars or less, as determined by the mayor, are not removed
within the time allowed, such improvements and/or chattels shall revert and absolute title shall vest in the borough. Upon request, the purchaser,
lessee, or permittee shall convey said improvements and/or chattels by appropriate instrument to the borough.
M.
Rental for Improvements or Chattels not Removed. Any improvements and/or chattels belonging to the purchaser, lessee, or permittee or placed
on the land during his tenure with or without his permission and remaining upon the premises after the termination of the contract shall entitle the
borough to charge a reasonable rent therefor.
N.
Resale. In the event that a purchase or lease agreement should be terminated, canceled, forfeited or abandoned, the borough may offer said lands
for sale, lease or other appropriate disposal pursuant to the provisions of this chapter or other applicable regulations. If said land is not
immediately disposed of then said land shall return to the Land Bank.
O.
Responsibility of Location. It shall be the responsibility of the purchaser, lessee, or permittee to properly located himself and his improvements
on the purchased, leased, or permitted lands.
P.
Rights of Mortgage or Lienholder. In the event of cancellation or forfeiture of a lease or sale agreement for cause, the holder of a properly
recorded mortgage, conditional assignment, or collateral assignment will have the option to acquire the lease or sale agreement for the unexpired
term thereof, subject to the same terms and conditions as in the original instrument. Any party acquiring an agricultural purchase or lease
agreement must meet the same requirements as the original purchaser or lessee.
Q.
Rights-of-way. All trails or roads in existence at the time the land is sold may be considered to be an easement for public use. Nothing herein
contained shall prevent the mayor or land management officer when applicable from specifically reserving such additional easements and rightsof-way across borough lands as deemed reasonable and necessary prior to the sale thereof.
R.
Sale Documents. All sales of borough lands shall be on approved borough forms suitable for recording and may consist of a warranty deed, deed
of trust, agreement to purchase, promissory note and any other required documents.
S.
Sanitation. The purchaser, lessee, or permittee shall comply with all regulations or ordinances which a proper public authority in its discretion
shall promulgate for the promotion of sanitation. The premises under purchase or lease agreement, or permit shall be kept in a clean and sanitary
condition and every effort shall be made to prevent any pollution of the waters and lands.
T.
Shore Land Public Access Easement. As established by AS 38.05, borough lands sold or leased may be subject to a minimum 50 foot public
access easement landward from the ordinary high water mark or mean high water mark.
U.
Subleasing. No lessee may sublease lands or any part thereof without written permission of the mayor or land management officer when
applicable. A sublease shall be in writing and subject to the terms and conditions of the original lease.
V.
Violation. Violation of any provision of this chapter or of the terms of the agreement of sale, lease or permit may expose the purchaser, lessee, or
permittee to appropriate legal action including forfeiture of purchase interest, termination, or cancellation of his interest in accordance with state
law.
W.
Written Waiver. The receipt of payment by the borough, regardless of knowledge of any breach of the purchase agreement by the purchaser,
lessee or permittee, or of any default on the part of the purchaser, lessee or permittee in observance or performance of any of the conditions or
covenants of the agreement, shall not be deemed to be a waiver of any provision of the agreement. Failure of the borough to enforce any covenant
or provision therein contained shall not discharge or invalidate such covenants or provision or affect the right of the borough to enforce the same
in the event of any subsequent breach or default. The receipt by the borough of any payment of any other sum of money after notice of
termination or after the termination of the agreement for any reason, shall not reinstate, continue or extend the agreement, nor shall it destroy or
in any manner impair the efficacy of any such notice of termination unless the sole reason for the notice was nonpayment of money due and
payment fully satisfies the breach.
(Ord. No. 92-57, § 1(part), 1993)

Kenai Peninsula Borough, Alaska
CTMA No, 2021-01- Snomads, Inc.

Page 10 of 10

37

TRAIL MANAGEMENT PLAN
FOR PUBLIC TRAILS ON BOROUGH LAND
CTMA No. 2021-01

Trail Management for the Caribou Hills South (CHS)
Trail System
TRAIL MANAGER:
SNOMADS, Inc.
PO Box 3646
Homer AK 99603
snomads@gmail.com
www.snomadsonline.org
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Narrative description of the activities, operations, and scope:
Snomads Inc. works to guarantee Backcountry Access and protect existing Alaska recreational
trails within the Kenai Peninsula Borough (KPB) Caribou Hills South (CHS) Trail System Area by
establishing and maintaining legal public access for all, and for generations to come. Further, to
responsibly develop and maintain and groom these trails to a sustainable level so that they can
be used year round by the public. The Snomads Vision is to protect our CHS Trail System
recreational trails with legally established easements and with permits/agreements acquired
from all landowners. CHS Trail System groomed trails shall be uniformly marked, under one
coordinated management authority, and, where appropriate, maintained by local clubs or
organizations. See attachment B for a map of the CHS Trail System and where trails transit KPB
lands. Snomads currently has LMD 08-02 and 07-03 Trail Management Agreements with the KPB.
History of the organization, membership size, accomplishments:
The origin of Snomads Inc. started in the mid 1980's when the organization was founded as the
Homer Snow Roamers, as a group of dedicated Winter Snowmachine enthusiasts. The Club was
incorporated in March 1992, and the name was changed to Snomads 23 Feb 2002 as a Non-Profit
501c4. Snomads has grown over the years and now has 450 Members, with 335 voting Members
comprised of individuals and businesses. Snomads has been active over the years to establish,
rehabilitate and maintain CHS Trails, including the building of roads to access trail heads, and has
been granted trail easements (Boardwalk Trail). We typically organize, host and support seasonal
activities like: The Snomads Fun Run, Group Trail Rides, an area Search & Rescue, Children's
Snowmachine Safety Events, as well as supporting events like the Tustemena 200 Dog Sled Race
and the Homer Epic (bike, ski, run) Race. Snomads Inc. is a primarily an advocate organization
for Public Access to the Alaskan Backcountry, for all user groups, including Hunters and
Fishermen.
Summary of proposed activities:
Snomads intends to continue its operations with the KPB CHS Trail System by rehabilitating,
maintaining, marking and grooming our trails and trailheads and parking lots for year round use.
We have an aggressive trails management agenda in the coming years, raising funds with grants
and private funding sources to secure trail permits and easements, construct trail reroutes
around native lands, and harden our trails from to a USDA Forest Service Tier 1 to a Tier 3 trail
level. We accomplish our activities with a balance of both contracted services and volunteer
work. Typical Sources of funding for our operations come from Snomads Gaming, KPB CAP
Grants, ORTAB Grants, SnowTRAC Grooming Grants, Pittman-Robertson Grants, Membership
Dues, and Event Fundraising.
Means and methods for maintenance, erosion control, and trash pick-up:
All trail clearing and trail maintenance work that the Snomads undertake are performed to
written standard. Work is supervised by a Snomads assigned Committee Chairman, and task
completion reports are captured in monthly Board of Director or Membership Meeting Minutes.
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Weather conditions largely dictate when trail maintenance tasks can be performed throughout
the year. Trail clearing with heavy construction equipment will be employed only when the
ground is firm enough to support the weight of the equipment used. This is typically in the Fall or
Spring, when the ground is frozen, but also in the summer when there are dry periods that will
support the weight of the equipment without significantly degrading subsurface soils and
vegetation. Winter Snow Grooming operations will be undertaken when snow conditions permit.
Measures of performance, timeframes, ownership of improvements & reclamation:
Trail Markers, Trail Kiosks, Signage, bridges and any “moveable” objects or structures placed on
KPB lands by Snomads Inc are the sole property of Snomads. Parking Lots, access drives and
other “immoveable” improvements would remain upon termination of the Agreement for any
reason. Reclamation of “moveable’ objects or structures would be undertaken by Snomads if
this agreement were to be terminated. Although none are present to date, Snomads reserves
the right to place Public Outhouses on KPB Lands at Trailheads or along Trail Corridors.
Estimated value of proposed structures and facilities:
Not applicable
Any short-term and long-range goals:
Snomads intends to execute the construction of a reroute of the Watermelon Trail around CIRI
lands within 1 to 2 years (as funding permits). The Watermelon Reroute traverses ADNR
Parcels that are known to be ‘KPB Select’ parcels (16523008, 16523009). See attachment B.
Long range goals:
a. Expanding the Watermelon Trailhead Parking Lot to accommodate additional traffic,
once the trail is fully cleared, and the reroute constructed.
b. Harden the trail surface on the Dry Hole Trail near the Anchor River crossing.
Conceptual Site Plan: See attachment B for KPB CHS Trail System Traversing KPB Lands
Location of trail improvements and buffers: None as of the initial agreement
Property lines, right-of-ways, easement, access: No known conflicts, See attachments A & B
Location of wetlands, water bodies, anadromous stream crossing and major topography:
See attachment A
Detailed Plans:
Snomads is including a detailed survey for the construction of the Watermelon Trail ‘CIRI Reroute’
as attachment A. Trail Construction standards as detailed below will adhered to, and a
completion report will be forwarded to KPB when accomplished.
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Plans for specific improvement including architectural or engineering designs, when
Applicable:
Snomads will contact KPB Lands Management for any improvements that are planned, and where
applicable, will obtain requisite approval in the planning stages.
Grant proposals, when applicable:
Snomads intends to execute an existing $40K Pittman-Robertson Grant, managed by ADF&G to
Homer Soil & Water (HS&W) for the construction of the Watermelon Trail ‘CIRI Reroute’, within
2021 and 2022. This will be under a separate agreement between Snomads and HS&W.
Trail Usage Restrictions:
Wheeled ATV/UTV or any motorized Off Road Recreational Vehicle (ORRV) are not authorized on
groomed Snomads Managed CHS trails during the Winter Months. Fat Tire bikes are permitted
on CHS groomed Trails.
List of KPB CHS Trail System Trails that traverse KPB Parcels: See Attachment B
Note: Designation of ‘Winter Groomed’ may not denote that the entire trail is groomed
a. Watermelon Trailhead and Parking Lot: KBP Parcel ID: 17113141
b. Watermelon Trail/Ohlson Mtn Trail (Winter Groomed): KBP Parcel ID’s: 17113141,
17113106, 17113133, 17113102, 17110117, 17112015, 17109028, (Borough Select
16523008 & 16523009)
c. North Fork Hills Trail and deviations**(Winter Groomed): KBP Parcel ID’s: **16521013,
**16521006, **16512005, **16513003, 16513005, 16513007, 16505006, 16505007,
18515017, 18515046
d. Garcia Hill Trail: KBP Parcel ID: 16513007
e. McNeil Power Line Trail (Winter Groomed): KBP Parcel ID’s: 17231166 (added to LMD
08-02), 17205213, 18515046, 18515017
f. Dry Hole Trail (Winter Groomed): KBP Parcel ID’s: 18515046, 16515006
g. Blue Trail (Winter Groomed): KBP Parcel ID’s: 18515046, 18515017, 18515018
h. McNeil Canyon Trail (Winter Groomed): 17201726, 18521055, 18521056
i. Matthews Hill Trail (Winter Groomed): KBP Parcel ID’s: 18521053, 18515046, 18515018
j. Hidden Hills Trail: KBP Parcel ID’s: 17104022, 17104018, 17137114, 1652002, 16513003,
16513007
k. Eagle Lake Trail (Winter Groomed): KBP Parcel ID’s: 18521050, 18521053
l. Moosehorn Lake Trail: KBP Parcel ID: 18515018
m. Dimond Ridge Connector Trail: KBP Parcel ID's: 17110201 17106038, 17110117 (added
to LMD 08-02)
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Trail Construction, Rehabilitation, Maintenance Standards:

Trail Corridor Width: 60 ft
Trail Clearing Width: 24 ft (restricted to 12” above soil surface in Critical Habitat Areas)
Trail Clearing Limit (generally flat terrain): 20 ft vertical
Trail Clearing Limit Uphill/Downhill: 35 ft vertical
Trail Tread: 5 ft (hardened Trail Surface)
Trail Bed: 8 ft generally (except where 3/1 ratio of taper required for proper drainage)
Trailway Clearance & Trail Grooming Width (Winter): 18 ft maximum to soil surface

Ground disturbances and erosion control measures have been, or may be required. Trails can
be groomed with as little are six inches of snow depth. Major trails (those within SnowTRAC
Grooming Pool) are groomed to a width of 18 ft. Minor Trails may be groomed to 18 ft in width
or less, if terrain and funding permits.
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Introduced by:
Date:
Hearing:
Action:
Vote:

Mayor
03/02/21
04/06/21

KENAI PENINSULA BOROUGH
ORDINANCE 2021-10
AN ORDINANCE PROVIDING AN EXEMPTION FROM KPB CHAPTER 14.06
“ROAD STANDARDS” TO ALLOW ACCEPTANCE OF A NON-CONFORMING
ROAD INTO THE BOROUGH ROAD MAINTENANCE PROGRAM
WHEREAS, in 2016 the Kenai Peninsula Borough (Borough) accepted a grant agreement from
the US Department of Transportation, Western Federal Lands Division (DOTWFL) for the construction of 7.5 miles of road located along the Kenai Spur
Highway right–of–way; and
WHEREAS, the grant was contingent upon a scope of work that would mitigate impacts to
wetlands and sensitive habitat currently being impacted by off-road vehicle traffic
that utilizes the right-of-way for recreational and private property access purposes;
and
WHEREAS, as a condition of accepting the grant funding from DOT-WFL, the Borough agreed
to maintain the road; and
WHEREAS, the grant provided to the Borough by DOT-WFL sought to direct the flow of traffic
away from the wetlands and sensitive habitat and onto a roadway in order to protect
the environment; and
WHEREAS, as a condition of accepting the grant funding from DOT-WFL, the Borough agreed
to maintain the road; and
WHEREAS, chapter 14.06.090 requires that all Category IV Roads be built to a minimum of 26
feet in width; and
WHEREAS, roads that are not built to Borough Standards are not eligible under the code for
inclusion into the Borough Road Maintenance Program; and
WHEREAS, it is in the best interest of the Borough to provide winter maintenance for this 7.5
miles of road on a regular basis to allow for public use of the access and monitoring
of the road conditions; and
WHEREAS, summer maintenance should be applied along this section of road on an as needed
basis when deemed necessary to preserve the integrity of the road embankment and
infrastructure; and
Kenai Peninsula Borough, Alaska
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WHEREAS, because the road was not constructed to meet road service area standards the typical
application of road service area maintenance practices would not be an efficient use
of Borough resources; and
WHEREAS, it is in the best interest of the Borough to include the Kenai Spur Extension into the
road maintenance program provided by the Road Service Area in conjunction with
its standard maintenance program; and
WHEREAS, the Kenai Peninsula Borough Road Service Area Board at its regularly scheduled
meeting of February 9, 2021, recommended unanimous approval of this ordinance.
NOW, THEREFORE, BE IT ORDAINED BY THE ASSEMBLY OF THE KENAI
PENINSULA BOROUGH:
SECTION 1. That notwithstanding the requirements of KPB Chapter 14.06, which sets
construction standards to be met by roads for acceptance into the Borough’s Road
Maintenance Program, the Kenai Spur Extension is hereby granted an exception
from the KPB Chapter 14.06 road construction standards and is hereby accepted
onto the Borough’s Road Maintenance Program.
SECTION 2. That this ordinance shall become effective upon enactment and also upon the
Borough’s receipt of the DOT-WFL’s acceptance of final completion of the Kenai
Spur Extension Project.
ENACTED BY THE ASSEMBLY OF THE KENAI PENINSULA BOROUGH THIS * DAY
OF *, 2021.

Brent Hibbert, Assembly President
ATTEST:

Johni Blankenship, MMC, Borough Clerk

Yes:
No:
Absent:
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Kenai Peninsula Borough
Purchasing & Contracting Department

MEMORANDUM
TO:

Brent Hibbert, Assembly President
Members, Kenai Peninsula Borough Assembly

THRU:

Charlie Pierce, Mayor

FROM:

John Hedges, Purchasing & Contracting Director
Dil Uhlin, Purchasing & Contracting Director{)U

DATE:

February 18, 2021

RE:

Ordinance 2021 - ID
, Providing an Exemption from KPB Chapter
14.06 Road Standards to Allow Acceptance of a Non-Conforming
Road into the Borough Road Maintenance Program (Mayor)

(J

J~

In 2016, the Kenai Peninsula Borough (Borough) accepted a grant
agreement from the US Department of Transportation , Western federal Lands
Division (DOT-WFL} for the construction of 7.5 miles of road located along the
Kenai Spur Hwy right-of-way.
The grant was contingent upon a scope of work that would mitigate impacts
to wetlands and sensitive habitat currently being impacted by off-road
vehicle traffic that utilize the right-of-way for recreational and private
property access purposes.
As part of the grant agreement, under Section C, Jurisdictional and
Maintenance Commitment, the Borough has jurisdictional authority to
operate and maintain the existing facility and will operate and maintain the
completed project at its expense.
It is in the best interest of the Borough to provide winter maintenance on a
regular basis to allow for public use of the access and monitoring of the road
conditions. Summer maintenance should be applied on an as needed basis
when deemed necessary to preserve the integrity of the road embankment
and infrastructure.
Chapter 14.06 of the Kenai Peninsula Borough Code of Ordinances requires
that all roads accepted into maintenance meet Borough standards. Per the
grant agreement this road was not built to meet all necessary Road Service
Area standards.
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Page -2February 18, 2021
RE: Ordinance 2021 -

IV

Pursuant to the DOT-WFL grant agreement the Borough is obligated to
provide road maintenance at its expense.
It is in the best interest of the Borough to include the Kenai Spur Extension into the
road maintenance program provided by the Road Service Area in conjunction
with its standard maintenance program.
Your consideration of this ordinance is appreciated.
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Introduced by:
Date:
Hearing:
Action:
Vote:

Mayor
03/02/21
04/06/21

KENAI PENINSULA BOROUGH
ORDINANCE 2021-11
AN ORDINANCE AUTHORIZING A COMMUNICATIONS SITE LEASE
AGREEMENT WITH VERTICAL BRIDGE DEVELOPMENT, LLC
WHEREAS, Vertical Bridge Development, LLC is seeking to improve wireless services in the
Summit Lake area; and
WHEREAS, Vertical Bridge Development, LLC is proposing to install a communication tower
and equipment at Kenai Peninsula Borough (“borough”) managed land in the rural
community of Summit Lake; and
WHEREAS, in 2015, the borough received a final decision approving conveyance of the land;
and
WHEREAS, Vertical Bridge Development, LLC has determined that a 2,187 square foot site on
borough-managed land to the west of Summit Lake is the most desirable to meet
its requirements; and
WHEREAS, the 2,187 square-foot site is located within the 317.86-acre borough-managed
parcel described as Govt. Lot 1 excluding ASLS 97-32 and ASLS 2000-01, Section
5, Township 6 North, Range 1 West, Seward Meridian, Seward Recording District,
Third Judicial District, State of Alaska; and
WHEREAS, Vertical Bridge Development, LLC proposes a market value lease; and
WHEREAS, entering into a negotiated lease of the property with Vertical Bridge Development,
LLC is consistent with Goal 2 of the Moose Pass comprehensive plan, and furthers
Goal 2, Focus Area: Land Use and Changing Environment, Objective C of the
Kenai Peninsula Borough Comprehensive Plan; and
WHEREAS, the Kenai Peninsula Borough Planning Commission at its regularly scheduled
meeting of March 15, 2021, recommended _______________;
NOW, THEREFORE, BE IT ORDAINED BY THE ASSEMBLY OF THE KENAI
PENINSULA BOROUGH:

Kenai Peninsula Borough, Alaska
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SECTION 1. The assembly finds that entering into a Communications Site Lease Agreement
with Vertical Bridge Development, LLC is in the best interest of the public and the
borough. This finding is based on the following facts:
a. The borough will receive a fair market rent for the term of the lease.
b. The land will be used to provide a new communications site that will benefit
communication network users, including public safety providers.
c. The leasing of land for communication purposes is supported by Goal 2 of the
Moose Pass Comprehensive Plan and Goal 2, Focus Area: Land Use and
Changing Environment, Objective C of the Kenai Peninsula Borough
Comprehensive Plan.
SECTION 2. The mayor is authorized, pursuant to KP 17.10.100(I), Negotiated Sale or Lease, to
negotiate and enter into a lease of the above-described area to Vertical Bridge
Development, LLC, subject to all lease conditions required by this ordinance and
the applicable provisions of KPB 17.10, Borough Land and Resources.
SECTION 3. The assembly makes an exception to KPB 17.10.090 requiring classification prior
to disposal. This exception is based on the following findings of facts pursuant to
KPB 17.10.230:
1. Special circumstances or conditions exist.
a.

KPB 17.10.080(A) states, classification of property is for review, plan
implementation and management purposes. The classification system
designates the most appropriate uses of the land and thereby guides
borough management of such lands and implementation actions to provide
for the identified users.

b.

KPB 17.10.080(E) states, classification or reclassification shall be based
on a need identified in the borough Comprehensive Plan or upon
recommendations from the mayor, the planning commission, an advisory
planning commission, the public, or a local, state, or federal government
agency. The borough has no identified management plan for this property
at this time.

2. That the exception is necessary for the preservation and enjoyment of a
substantial property right and is in the most practical manner of complying with
the intent of this chapter.
a.

Ordinance 2021-11
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lease of property solely to Vertical Bridge Development, LLC.
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3. That the granting of this exception will not be detrimental to the public welfare
or injurious to other property in the area.
a.

The communication tower site is compatible with the surrounding vacant,
utility and recreational land uses.

SECTION 4. Pursuant to KPB 17.10.230, the assembly authorizes an exception to the
requirements of 17.10.110, Notice of Disposition, based on the following findings
of facts:
1. Special circumstances or conditions exist.
a.

The proposed lease is solely with Vertical Bridge Development, LLC and
for the purpose of operating and maintaining a communication tower site.

b.

The notice requirement is intended to make the public aware of an
opportunity to purchase borough property, which is unnecessary since the
intent of the disposal is to lease the property solely to Vertical Bridge
Development, LLC.

2. That the exception is necessary for the preservation and enjoyment of a
substantial property right and is the most practical manner of complying with the
intent of this chapter.
a.

The notice requirement is intended to make the public aware of an
opportunity to purchase property, which is not applicable to the lease of
property solely to Vertical Bridge Development, LLC.

3. That the granting of this exception will not be detrimental to the public welfare
or injurious to other property in the area.
a.

The communication tower site is compatible with the surrounding land uses.

SECTION 4. This lease is subject to a condition that the Director of the State of Alaska,
Department of Natural Resources, Division of Mining, Land, and Water consents
to the lease.
SECTION 5. The mayor is authorized to execute a Communications Site Lease Agreement with
terms and conditions substantially similar to the agreements attached to this
resolution.
SECTION 5. Vertical Bridge Development, LLC shall have 90 days from the date of enactment
of this ordinance to execute the agreement.
SECTION 6. That this ordinance shall take effect immediately upon its enactment.

Kenai Peninsula Borough, Alaska
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ENACTED BY THE ASSEMBLY OF THE KENAI PENINSULA BOROUGH THIS * DAY
OF *, 2021.

Brent Hibbert, Assembly President
ATTEST:

Johni Blankenship, MMC, Borough Clerk

Yes:
No:
Absent:
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Kenai Peninsula Borough
Planning Department - Land Management Division

MEMORANDUM
TO:

Brent Hibbert, Assembly President
Members, Kenai Peninsula Borough Assembly

THRU:

Charlie Pierce, Mayor
M
Melanie Aeschliman, Planning Director
A
_,,, //£
Marcus Mueller, Land Management Officer ~ a.. _,,, ... L

FROM:

Julie Denison, Land Management Technician

DATE:

February 18, 2021

RE:

Ordinance 2021 -Jl_, Authorizing a Communications Site
Agreement to Vertical Bridge Development, LLC (Mayor)

cP

JD
Lease

Vertical Bridge Development, LLC has submitted an application for a lease of
borough land in the Summit Lake area for a communication tower site. In 2015,
the subject land was approved to the Kenai Peninsula Borough by the State of
Alaska under municipal land entitlement ADL 227985. The communications site
lease has been negotiated using standard practices.
This ordinance will be brought before the Kenai Peninsula Borough Planning
Commission at its March 15, 2021 meeting . The recommendations of the Planning
Commission will be provided to the assembly prior to the scheduled hearing on
this ordinance.
Your consideration of this ordinance is appreciated .
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COMMUNICATIONS SITE LEASE AGREEMENT

This COMMUNICATIONS SITE LEASE AGREEMENT (this “Agreement”) will become
effective when all parties have signed the Agreement (the “Effective Date”). This Agreement is entered
into by the Kenai Peninsula Borough, a municipal corporation, whose mailing address is 144 North
Binkley Street, Soldotna, Alaska 99669 (hereinafter the “KPB” or “Lessor”), and Vertical Bridge
Development, LLC, a Delaware limited liability company, whose mailing address is 750 Park of
Commerce Drive, Suite 200, Boca Raton, FL 33487 (hereinafter “Lessee”).
PART I. BACKGROUND, AUTHORIZED CONTACT AND CONTRACT DOCUMENTS

1. Background. The KPB owns certain real property located in the Kenai Peninsula
Borough, in the state of Alaska, that is more particularly described and/or depicted in Exhibit 1
attached hereto (the “Property”). For good and valuable consideration, the parties agree that the
KPB will grant the Lessee the right to use a portion of the Property in accordance with the terms
of this Agreement.
2. Authorized Contact. All communications about this Agreement shall be directed as
follows, any reliance on a communication with a person other than the listed below is at the party’s
own risk.
KPB
Name: Kenai Peninsula Borough
Attn: Land Management Division
Mailing Address: 144 N. Binkley St.
Soldotna, AK 99669

LESSEE
Name: Vertical Bridge Development, LLC
Attn:
Mailing Address: 750 Park of Commerce Dr., Suite 200
Boca Raton, FL 33487
Name:
Attn:
Mailing Address:

3. Contract Documents. As authorized by KPB Ordinance 2021, this lease
agreement (“Agreement”) is the final and complete understanding of the parties. The following
exhibits and appendices are attached and are considered part of this Agreement as well as anything
incorporated by reference or attached to those exhibits or appendices:
Appendix A: Lease Provisions Required by KPB 17.10
Appendix B: Site Specific Lease Provisions
Exhibit 1: Description of the “Property” and the “Leased Premises”
Exhibit 2: Leased Premises site sketch
Exhibit 3: Memorandum of Lease
If in conflict, the Agreement shall control. If in conflict, the order of precedence shall be: Appendix
B, the Agreement, Appendix A, Exhibit 1, Exhibit 2, and then Exhibit 3.
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PART II. LEASE DESCRIPTION AND TERMS
4. DESCRIPTION OF PROPERTY.
(a) Subject to the terms and conditions of this Agreement, KPB hereby grants to Lessee an
exclusive option to lease a certain portion of the Property containing approximately 2,187 square feet (5sided perimeter measuring 25’- 50’- 50’- 25’- 35.4’) including the air space above such ground space as
described and depicted on Exhibit 1 and Exhibit 2 attached hereto (the “Leased Premises”) for the placement
of a Communication Facilities.
5. TERM.
(a) The initial term will be five (5) years (the “Initial Term”), commencing on the Effective Date.
(b) Lessee will have the option to extend the term of this Agreement for four (4) successive terms
of five (5) years each (each, a “Renewal Term”). Each Renewal Term will commence automatically, unless
Lessee delivers notice to KPB, not less than thirty (30) days prior to the end of the then-current Term, of
Lessee’s intent not to renew. For purposes of this Agreement, “Term” includes the Initial Term and any
applicable Renewal Term(s).
(c) Should Lessee or any assignee, sublessee or licensee of Lessee hold over the Leased Premises
or any part thereof after the expiration of this Agreement, such holdover shall constitute and be construed
as a tenancy from month-to-month only, but otherwise upon the same terms and conditions.
6. CONDITIONAL LEASE.
This Lease is issued on a conditional basis and shall be cancelled in whole or in part in the event
the borough is denied title to said lands. However, the borough shall in no way be liable for any damage
that may be done to the land by the Lessee or liable for any claim of any third party, or to any claim that
may arise from ownership. In the event the borough does receive title to the land under lease, the
conditional lease shall have the same standing, force and effect as non-conditional leases issued under the
provisions of KPB 17.10.
7. TERMINATION. This Agreement may be terminated, without penalty or further liability, as
follows:
(a) by Lessee upon written notice to KPB, if Lessee is unable to obtain, or maintain any required
approval(s) or the issuance of a license or permit by any agency, board, court or other governmental
authority necessary for the construction or operation of the Communication Facility as now or hereafter
intended by Lessee; or if Lessee in its sole discretion that the cost of or delay in obtaining or retaining the
same is commercially unreasonable;
(b) by Lessee upon written notice to KPB, if Lessee determines, in its sole discretion, due to the
title reports or survey results, that the condition of the Leased Premises is unsatisfactory for its intended
uses;
(c) by Lessee upon written notice to KPB for any reason or no reason, at any time prior to
commencement of construction by Lessee; or
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(d) by Lessee upon sixty (60) days’ prior written notice to KPB for any reason or no reason, so
long as Lessee pays KPB a termination fee equal to six (6) months’ Rent, at the then-current rate, and
subject to removal requirements contained within Section 13. No such termination fee will be payable on
account of the termination of this Agreement by Lessee under any termination provision contained in any
other Section of this Agreement.
8. RENT. Beginning on the Effective Date, Lessee shall pay to KPB a monthly rent payment of
One Thousand and No/100 Dollars ($1,000.00) (“Rent”), at the address set forth above on or before the
fifth (5th) day of each calendar month in which Rent is due, in advance. Rent will be prorated for any
partial month. On each anniversary of the Term Commencement Date, Rent shall adjust annually by Two
percent (2%) over the prior year’s Rent amount.
9. TAXES. Lessee shall pay any personal property taxes assessed on, or any portion of such taxes
attributable to, the Communication Facilities located on the Leased Premises, including private leasehold
interests.
10. USE. The Leased Premises are being leased for the purpose of erecting, installing, operating
and maintaining radio or communications towers, transmitting and receiving equipment, antennas, dishes,
mounting structures, equipment shelters and other supporting structures, and related equipment
(collectively, the “Communication Facilities”). Lessee may, subject to the foregoing, make any
improvement, alteration or modification to the Leased Premises as are deemed appropriate by Lessee for
the permitted use herein. Lessee will have the right to clear the Leased Premises of any trees, vegetation,
or undergrowth which interferes with Lessee’s use of the Leased Premises for the intended purposes.
Notwithstanding Section 14 below, Lessee will have the exclusive right to install and operate upon the
Leased Premises communications towers, buildings, equipment, antennas, dishes, fencing, and other
accessories related thereto, and to alter, supplement, and/or modify same as may be necessary.
11. SECURITY AND BUFFER LANDSCAPING.
(a) Fence & Site Security. Notwithstanding Section 4 above, the Lessee will install a locked,
sight-obscuring fence at least six feet (6’) in height around the perimeter of the Leased Premises to protect
against unauthorized access to the Leased Premises. The fence must be of a color that blends in with the
surrounding landscape (i.e. brown, green or similar color). Lessee may also elect, at its expense, to construct
such other enclosures and/or fences as Lessee reasonably determines to be necessary to secure its
improvements, including the tower(s), building(s), guy anchors, and related improvements situated upon
the Leased Premises. Lessee may also undertake any other appropriate means to restrict access to its
communications towers, buildings, applicable guy anchors, applicable guy wires, and related
improvements, including, without limitation, posting signs for security purposes.
12. ACCESS, MAINTENANCE, AND UTILITIES.
(a) Access. During the Term, Lessee, and its guests, agents, customers, lessees, sublessees and
assigns will have the unrestricted, exclusive right to use, and will have free and unfettered access to, the
Leased Premises seven (7) days a week, twenty-four (24) hours a day. KPB for itself, its successors and
assigns, hereby grants and conveys unto Lessee, its customers, employees, agents, invitees, sublessees,
sublicensees, successors and assigns a nonexclusive easement to the extent depicted on Exhibit 2 (a) for
ingress and egress, and (b) for the construction, installation, operation and maintenance of overhead and
underground electric and other utility facilities (including fiber, backhaul, wires, poles, guys, cables,
conduits and appurtenant equipment), with the right to reconstruct, improve, add to, enlarge, change and
remove such facilities, over, across and through any easement for the benefit of and access to the Leased
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Premises, subject to the terms and conditions herein set forth. KPB agrees to cooperate with Lessee’s
efforts to obtain such utilities and services. If there are utilities already existing on the Leased Premises
which serve the Leased Premises, Lessee may utilize such utilities and services. Upon Lessee’s request,
KPB will execute and deliver to Lessee requisite recordable documents evidencing the easements
contemplated hereunder within fifteen (15) days of Lessee’s request.
(b) Maintenance. Lessee will keep and maintain the Leased Premises in good condition.
(c) Utilities. The Lessee is solely responsible for installing separate meters for utility use and
payment, as applicable, and shall not connect to any KPB-owned electrical, communication, or other utility
without KPB’s prior written approval, which shall not be unreasonably withheld, conditioned, or delayed.
13. EQUIPMENT, FIXTURES AND REMOVAL. The Communication Facilities will at all
times be the personal property of Lessee and/or its sublessees and licensees, as applicable. Lessee or its
customers shall have the right to erect, install, maintain, and operate on the Leased Premises such
equipment, structures, fixtures, signs, and personal property as Lessee may deem necessary or appropriate,
and such property, including the equipment, structures, fixtures, signs, and personal property currently on
the Leased Premises, will not be deemed to be part of the Leased Premises, but will remain the property of
Lessee or its customers. Unless otherwise agreed to in writing by the parties, within ninety (90) days after
the expiration or earlier termination of this Agreement, or upon cessation, abandonment, or non-use of the
tower for communication purposes for a period of 6 consecutive months following construction of the tower
(the “Removal Period”), Lessee must remove its improvements and restore the Leased Premises to grade
in a natural condition free of contamination, reasonable wear and tear excepted, which shall include removal
of all concrete and other foundation materials to a depth of ten feet (10’) below grade, and perform all
obligations under this Agreement during the Removal Period, including without limitation, the payment of
Rent on a prorated per diem basis, at the rate in effect upon the expiration or termination of this Agreement.
Any property not so removed shall be deemed abandoned and may be removed and disposed of by KPB in
such manner as KPB will determine, without any obligation on the part of KPB to account to Lessee for
any proceeds therefrom. Time is of the essence.
14. ASSIGNMENT. Lessee may assign this Agreement to any person or entity, at any time with
prior written consent of KPB’s mayor which will not be unreasonably withheld or delayed so long as the
Assignee agrees to the assignment and novation and complies with all terms of this Agreement.
Notwithstanding the foregoing, upon thirty (30) days’ written notice to KPB, Lessee may assign this
Agreement or its rights or obligations to (a) any person or entity controlling, controlled by, or under
common control with Lessee, or (b) in connection with the sale or other transfer of substantially all of
Lessee’s assets in the FCC market area where the Leased Premises is located.
15. SUBLEASING AND REVENUE SHARE.
(a) Subleasing. Lessee will have the exclusive right to sublease or grant licenses to use the
improvements or any other towers, structures, equipment, or ground space on the Leased Premises,
provided that Lessee sends Lessor written notice within (15) days of such sublease or grant licenses.
(b) Revenue Share. In addition to and separate from the Rent, Lessee shall pay to the Lessor
thirty-three percent (33%) of rents actually collected by Lessee from any applicable sublessees, sublicenses,
collocation or similar vertical space rental agreements, exclusive of non-recurring fees (e.g. structural
analysis fees, mount analysis fees, and capital expenditures) and reimbursements (such as for taxes and
utilities) (“Revenue Share”). The Revenue Share shall be paid to Lessor with the Rent in the month
immediately following receipt by Lessee from the applicable sublessee. Upon reasonable written request,
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Lessee will provide Lessor redacted copies of any applicable Sublease for the purpose of confirming
relevant financial terms and information. For the purposes of this Agreement: (i) “Sublease” is defined as
any arrangement in which the Lessee or any sublessee leases to another party or entity, any portion of the
Lease Premises described in this Agreement or improvements thereon, including but not limited to a
sublease for an antenna, microwave dish, or wireless communications equipment; and (ii) “Sublessee”
means any sublessee or licensee of Lessee, that: (A) has entered into a sublease or license with Lessee for
the use of the improvements after the Effective Date; and (B) is not paying any rent or fees directly to
Lessor for the use of ground space related to the use of Lessee’s improvements.
(c) Authorized Contact of Sublessee. Lessee shall provide the KPB the name, telephone number,
and email address of the authorized contact for the sublessee who is responsible for sublessees day-to-day
operations or activities on the Leased Premises.
16. CO-LOCATE RIGHTS RESERVED BY KPB. KPB reserves the right to install emergency
response communication equipment on Lessee’s tower. Ninety (90) days prior to the exercise of this
reservation, KPB shall provide Lessee with a complete inventory of equipment and proposed vertical
location. Lessee shall confirm KPB’s equipment will not interfere with Lessee’s or then-existing
sublessee’s equipment or propose an alternate location. Upon installation of KPB’s equipment on the
Leased Premises, any future sublessee’s equipment shall not interfere with KPB’s emergency response
communication equipment, provided such equipment is properly installed and lawfully operated.
Notwithstanding the foregoing, KPB’s right to install equipment on Lessee’s tower will be subject to
Lessee’s reasonable determination that, at the time in which KPB proposes to install its equipment, Lessee’s
tower shall have sufficient space and structural capacity to accommodate the additional loading associated
with KPB’s proposed equipment installation. In connection with the foregoing, each party shall do and
perform, or cause to be done and performed, all such further acts and things, and shall execute and deliver
all such other agreements, instruments and documents, as the other party may reasonably request in order
to carry out the intent and accomplish the purposes of this Section 15 and the consummation of the
transactions contemplated hereby.
17. COVENANTS, WARRANTIES AND REPRESENTATIONS.
(a) KPB shall not do or knowingly permit anything during the Term that will unreasonably
interfere with or negate any Lessee’s quiet enjoyment and use of the Leased Premises or cause Lessee’s use
of the Leased Premises to be in nonconformance with applicable local, state, or federal laws. KPB will
cooperate with Lessee in any effort by Lessee to obtain certificates, permits, licenses and other approvals
that may be required by any governmental authorities. KPB agrees to promptly execute any necessary
applications, consents or other documents as may be reasonably necessary for Lessee to apply for and obtain
the proper zoning approvals required to use and maintain the Leased Premises and the Communication
Facilities.
(b) To the best of KPB’s knowledge, KPB has complied and will comply with all laws with respect
to the Property. No asbestos-containing thermal insulation or products containing PCB, formaldehyde,
chlordane, or heptachlor or other hazardous materials have been placed on or in the Property by KPB or, to
the knowledge of KPB, by any prior owner or user of the Property. To the knowledge of KPB, there has
been no release of or contamination by hazardous materials on the Property.
(c) Subject to Section 11 above, Lessee will have access to all utilities required for the operation
of Lessee’s improvements on the Leased Premises that are existing on the Property.
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(d) Except for the sublessees and licensees of Lessee, there currently exist no licenses, sublicenses,
or other agreements, written or oral, granting to any party or parties the right of use or occupancy of any
portion of the Leased Premises; there are no outstanding options or rights of first refusal to purchase the
Property or any portion thereof or interest therein, or any equity or interest in KPB if KPB is an entity; and
there are no parties (other than KPB) in possession of the Leased Premises except as to those that may have
been disclosed to Lessee in writing prior to the execution hereof.
(f) Each party hereto warrants and represents that it has the necessary power and authority to enter
into and perform its respective obligations under this Agreement.
18. WAIVERS.
(a) KPB hereby waives any and all lien rights it may have, statutory or otherwise, in and to the
Communication Facilities or any portion thereof, regardless of whether or not such is deemed real or
personal property under applicable laws. KPB will not assert any claim whatsoever against Lessee for loss
of anticipatory profits or any other indirect, special, incidental or consequential damages incurred by KPB
as a result of the construction, maintenance, operation or use of the Leased Premises by Lessee.
(b) EACH PARTY HERETO WAIVES ANY AND ALL CLAIMS AGAINST THE OTHER FOR
ANY LOSS, COST, DAMAGE, EXPENSE, INJURY OR OTHER LIABILITY WHICH IS IN THE
NATURE OF INDIRECT, SPECIAL, INCIDENTAL, PUNITIVE OR CONSEQUENTIAL DAMAGES
WHICH ARE SUFFERED OR INCURRED AS THE RESULT OF, ARISE OUT OF, OR ARE IN ANY
WAY CONNECTED TO THE PERFORMANCE OF THE OBLIGATIONS UNDER THIS
AGREEMENT.
19.
INSURANCE. Insurance coverage required under this Agreement shall be primary and
exclusive of any other insurance carried by the Borough. Minimum levels of insurance coverage required
under this Agreement shall remain in effect for the life of this Agreement and shall be a part of the contract
price. If Contractor’s policies contain higher limits, the KPB shall be entitled to coverage to the extent of
such higher limits. There shall be no cancellation or material change of the insurance coverages, or intent
not to renew the insurance coverages as specified in this Agreement, without thirty (30) calendar days’ prior
written notice to the Borough. Certificates of Insurance, acceptable in form and content, will be delivered
to the Borough at the time of submission of the signed Agreement and updated certificates shall be provided
upon insurance coverage renewal, where applicable. Lessee and subcontractor(s), sublessees, sublicenses,
of any tier shall provide and maintain:
(a)
Commercial General Liability (CGL): The CGL Policy shall be written on an occurrence
basis and with a limit of not less than ONE MILLION AND NO/100 DOLLARS ($1,000,000.00) each
occurrence and aggregate. CGL insurance shall be written on standard ISO occurrence form (or a
substitute form providing equivalent coverage) and shall cover liability arising from premises,
operations, broad form property damage, independent contractors, products-completed operations,
personal injury and advertising injury, explosion, collapse, underground hazards, and liability assumed
under a contract including the tort liability of another assumed in a business contract. If necessary to
provide the required limits, the Commercial General Liability policy's limits may be layered with a
Commercial Umbrella or Excess Liability policy. This policy shall name the KPB as Additional
Insured. To the extent damages are covered by commercial general liability insurance, subrogation shall
be waived.
(b)
Umbrella / Excess policy: With limits of $2,000,000 per occurrence and in the aggregate.
Lessee may use any combination of primary and excess insurance to meet the total limits required.
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(c)
Worker’s Compensation Insurance: For all employees engaged in work under this
Agreement, Workers’ Compensation Insurance in accordance with the laws of the State of Alaska. The
Contractor shall be responsible for Workers’ Compensation Insurance for any subcontractor(s) who directly
or indirectly provides services under this Agreement. This coverage must include statutory coverage for
states in which employees are engaging in work and employer’s liability protection not less than FIVE
HUNDRED THOUSAND AND NO/100 DOLLARS ($500,000.00) each accident, FIVE HUNDRED
THOUSAND AND NO/100 DOLLARS ($500,000.00) each person and FIVE HUNDRED THOUSAND
AND NO/100 DOLLARS ($500,000.00) policy limit. Where applicable, coverage for all federal acts (i.e.,
U.S.L. & H and Jones Act) must also be included.
(d)
Property Insurance: Insuring against all risks of loss to any Lessee improvements at full
replacement cost with no insurance penalty provision. Lessee shall have the right to self-insure such
Property Insurance.
(e)
Automobile Liability: The Auto Liability Policy shall include a Combined Single Limit
of not less than ONE MILLION AND N0/100 DOLLARS ($1,000,000.00); Underinsured and Uninsured
Motorists limit of not less than ONE MILLION AND N0/100 DOLLARS ($1,000,000.00); Coverage
shall include Non-Owned and Hired Car coverage. This policy shall name the KPB as Additional Insured.
To the extent damages are covered by auto liability insurance, subrogation shall be waived.
(f)
Full policies. At its option, the Borough may request copies of required policies and
endorsements. Such copies shall be provided within (10) TEN CALENDAR DAYS of the Borough’s
request. All insurance required hereunder shall be maintained in full force and effect with insurers with
Best’s rating of AV or better and be licensed and admitted in Alaska.
(g)
No Representation of Coverage Adequacy. By requiring insurance herein, the Borough
does not represent that coverage and limits will necessarily be adequate to protect Lessee, sublessee, and/or
contractor or subcontractor(s) of any tier, and such coverage and limits shall not be deemed as a limitation
on the liability of the Contractor and subcontractor(s) of any tier under the indemnities granted to the
Borough in this Agreement.
(h)
Self-insurance. Notwithstanding the foregoing, Lessee may self-insure any required
coverage under the same terms as required by this Agreement.
20.
WAIVER OF SUBROGATION. To the extent allowed by law, Lessee hereby grants to
KPB a waiver of any right of subrogation which any insurer of said Lessee may acquire against the KPB
by virtue of the payment of any loss under such insurance. It is the Lessors sole and strict responsibility to
notify its insurer of this obligation and obtain a waiver of subrogation endorsement from the insurer, if
required.
21. NON-EXCLUSIVITY.
KPB acknowledges and agrees that, except as may be disclosed
to Lessee in writing prior to the execution hereof, there are no prior existing rights, uses, or authorization
granted to third parties or retained by KPB to locate improvements below grade or in proximity to the
Leased Premises. Upon at least sixty (60) days prior written notice to Lessee, KPB reserves the right to
grant further or additional rights or authorization to locate improvements below grade or in proximity to
the Leased Premises to the extent such rights or authorizations do not unreasonably interfere with Lessee’s
equipment or operations.
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22. LESSEE LIABILITIES. In addition to other liabilities under this Agreement, the Lessee
has the following liabilities and agrees:
(a) The Lessee assumes all risk of loss, damage or destruction to Lessee’s improvements on the
Leased Premises.
(b) The Lessee will comply with all applicable federal, state, and local laws or regulations,
including relevant environmental laws, as well as public health and safety laws and other laws relating to
the sitting, permitting, construction, operation and maintenance of any facility, improvement or equipment
on the Leased Premises.
(c) The KPB has no duty, either before or during the lease term, to inspect the Leased Premises or
warn of hazards and if the KPB inspects the Leased premises, it shall incur no additional duty nor any
liability for hazards not identified or discovered through such inspections. This Section shall survive the
termination or revocation of this Agreement, regardless of cause.
(d) The Lessee has an affirmative duty to protect from damage the Property and interests of the
KPB related to this Agreement.
23.

INDEMNIFICATION.

(a)
Lessee agrees to defend, indemnify, and hold harmless KPB, its employees, public
officials, and volunteers, with respect to any action claim or lawsuit arising out of (1) a breach of this
Agreement or (2) the use and occupancy of the Leased Premises or the Property by the Lessee. This
agreement to defend, indemnify, and hold harmless includes all losses and liabilities without limitation as
to any damages resulting from judgment, or verdict, and includes the award of any attorney’s fees even if
in excess of Alaska Civil Rule 82. The obligations of Lessee arise immediately upon notice to the KPB of
any action, claim, or lawsuit. KPB will notify Lessee in a timely manner of the need for indemnification
but such notice is not a condition precedent to Lessee’s obligation and may be waived where the Lessee
has actual notice. This agreement applies and is in full force and effect whenever and wherever any action,
claim or lawsuit is initiated, filed, or otherwise brought against KPB relating to the Lessee’s use and
occupancy of the Leased Premises or the Property. Notwithstanding the foregoing, Lessee’s duty to
indemnify, defend, and hold harmless KBP as set forth above shall not apply to the extent a claim arises
from the negligence or willful misconduct of KBP, its employees, public officials, and volunteers.
(b)
To the extent allowed by law and subject to a specific appropriation by the KPB Assembly
for this purpose, KPB agrees to defend, indemnify, and hold harmless Lessee, its employees, affiliates,
officers, directors, successors and assigns, with respect to any action claim or lawsuit arising out of (1) a
breach of this Agreement or (2) the use and occupancy of the Leased Premises or the Property by the KPB.
This agreement to defend, indemnify, and hold harmless includes all loses and liabilities without limitation
as to any damages resulting from judgment, or verdict, and includes the award of any attorney’s fees even
if in excess of Alaska Civil Rule 82. The obligations of KPB arise immediately upon notice to the Lessee
of any action, claim, or lawsuit. Lessee will notify KPB in a timely manner of the need for indemnification
but such notice is not a condition precedent to KPB’s obligation and may be waived where the KPB has
actual notice. This agreement applies and is in full force and effect whenever and wherever any action,
claim or lawsuit is initiated, filed, or otherwise brought against Lessee relating to the KPB’s use and
occupancy of the Leased Premises or the Property. Notwithstanding the foregoing, KPB’s duty to
indemnify, defend, and hold harmless Lessee as set forth above shall not apply to the extent a claim arises
from the negligence or willful misconduct of Lessee, its employees, its employees, affiliates, officers,
directors, successors and assigns. Lessee further acknowledges the following: (1) KPB currently has no
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appropriation currently available to it to defend and indemnity Lessee under this provision; (2) the
enactment of any such appropriation remains in the sole discretion of the KPB Assembly; and (3) the KPB
Assembly’s failure to make such an appropriation creates no further obligation or duty on behalf of KPB.
24. INSPECTION. The KPB reserves the right to enter upon and inspect the Leased Premises
at any time to assure compliance with the conditions of this Lease. Except in case of emergency, KPB shall
provide Lessee with at least forty-eight (48) hours’ prior written notice of KPB’s intention to enter upon
and inspect the Leased Premises. Lessee reserves the right to have a representative present at all times
during KPB’s inspection.
25. FORCE MAJEURE. The time for performance by KPB or Lessee of any term, provision,
or covenant of this Agreement will be deemed extended by time lost due to delays resulting from acts of
God, strikes, civil riots, floods, material or labor restrictions by governmental authority, and any other cause
not within the control of KPB or Lessee, as the case may be.
26. DEFAULT. The failure of Lessee or KPB to perform any of the covenants of this
Agreement will constitute a default. The non-defaulting party must give the other written notice of such
default, and the defaulting party must cure such default within thirty (30) days after receipt of such notice.
In the event any such default cannot reasonably be cured within such thirty (30) day period, the defaulting
party must provide prompt notice of inability to cure and provide a plan to cure the default within a time
frame provided. The time for curing a default will be extended for such period of time as may be necessary
and reasonable; however, in no event will this extension of time to cure be in excess of ninety (90) days,
unless agreed upon in writing by the non-defaulting party.
27. REMEDIES. Should the defaulting party fail to cure a default under this Agreement, the
other party will have all remedies available either at law or in equity, including the right to terminate this
Agreement.
28.

LESSEE MORTGAGES.

(a) KPB consents to the granting by Lessee of a lien and security interest (each, a “Lessee
Mortgage”) in Lessee’s interest in this Agreement and all of Lessee’s personal property and fixtures
attached to the real property described herein to one or more lenders (any such lender, and any successor,
assign, designee or nominee of such lender, hereinafter a “Lender”) only to the extent and amount
necessary to maintain improvements on the Leased Premises. The Lessee may not encumber the leasehold
interest or the Leased Premises to finance projects or improvements outside of the Leased Premises. KPB
agrees to recognize Lender as Lessee hereunder upon any such exercise by Lender of its rights of
foreclosure. Any such encumbrance shall be subordinate to KPB’s rights and interest in the Leased Premises
and the Property. Any such encumbrance shall be limited to the Lessee’s interest in the Leased Premises.
It is a material breach of this Agreement for Lessee to attempt to encumber any interest in KPB’s title to or
interest in the Leased Premises or the Property.

(b) KPB acknowledges that nothing contained herein shall be deemed or construed to obligate
Lender to take any action hereunder, or to perform or discharge any obligation, duty or liability of Lessee
under this Agreement. No Lender shall become liable under the provisions of this Agreement unless and
until such time as the Lender assumes ownership of the leasehold estate created hereby and agrees to comply
with the terms and conditions of this Agreement or any extensions and modifications thereof.
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29.

MISCELLANEOUS.

(a) Survival. If any term of this Agreement is found to be void or invalid, such invalidity will not
affect the remaining terms of this Agreement, which will continue in full force and effect.
(b) Non-waiver. Failure of party to insist on strict performance of any of the conditions or
provisions of this Agreement, or failure to exercise any of a party’s rights hereunder, will not waive such
rights.
(c) Governing Law. This Agreement will be governed by and construed in accordance with the
laws of the State of Alaska.
(d) Bind and Benefit. This Agreement is binding upon and will inure to the benefit of the parties
hereto and their respective heirs, legal representatives, successors and assigns.
(e) Memorandum. A short-form Memorandum of Lease may be recorded at KPB or Lessee’s
option in the form as depicted in Exhibit 3, attached hereto. KPB will promptly execute any Memorandum
of Lease or Memorandum of Amendment to Lease, or corrective amendments thereto, upon written request
of Lessee.
(f) W-9. As a condition precedent to payment, the KPB agrees to provide the Lessee with a
complete IRS Form W-9, or its equivalent, upon execution of this Agreement.
(g) Counterparts. This Agreement may be executed in counterpart, each of which when so
executed and delivered shall be considered an original and all of which when taken together will constitute
one and the same instrument.
(h) Entire Agreement. This Agreement and exhibits, appendices or incorporated attachments
hereto, constitute the entire agreement and will supersede all prior offers, negotiations and agreements with
respect to the subject matter of this Agreement.

[SIGNATURES BEGIN ON NEXT PAGE]
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PART III. EXECUTION
IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the
Effective Date (date last signed by a party hereto).
LESSOR: The Kenai Peninsula Borough

Charlie Pierce, Mayor
Date:

LESSEE: Vertical Bridge Development, LLC

LESSEE: Vertical Bridge Development, LLC

By:

By:

Print Name:

Print Name:

Its:

Its:

Date:

Date:

ATTEST:

APPROVED AS TO FORM AND
LEGAL SUFFICIENCY:

____________________________
Johni Blankenship, Borough Clerk

_______________________________
Sean Kelley, Deputy Borough Attorney
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LESSOR ACKNOWLEDGEMENT
STATE OF ALASKA

)
) ss.
)

THIRD JUDICIAL DISTRICT

The foregoing instrument was acknowledged before me this
day of
, 20
,
by Charlie Pierce, Mayor of the Kenai Peninsula Borough, an Alaska municipal corporation, for and on
behalf of the corporation.
Notary Public for State of Alaska
My Commission Expires:

LESSEE ACKNOWLEDGMENT

STATE OF

)
) ss:
)

COUNTY OF

On the
day of
, 20
, before me personally appeared
,
and acknowledged under oath that he/she is the
of
Vertical
Bridge
Development, LLC, a Delaware limited liability company, the Lessee named in the attached instrument,
and as such was authorized to execute this instrument on behalf of the Lessee.

Notary Public:
My Commission Expires:

LESSEE ACKNOWLEDGMENT

STATE OF
COUNTY OF

)
) ss:
)

On the
day of
, 20
, before me personally appeared
,
and acknowledged under oath that he/she is the
of
Vertical
Bridge
Development, LLC, a Delaware limited liability company, the Lessee named in the attached instrument,
and as such was authorized to execute this instrument on behalf of the Lessee.

Notary Public:
My Commission Expires:
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EXHIBIT 1
DESCRIPTION OF PROPERTY AND PREMISES
Page 1 of 1

The Property is legally described as follows:
Govt Lot 1 excluding ASLS 97-32 and ASLS 2000-01, Section 5, Township 6 North, Range 1 West,
Seward Meridian, Third Judicial District, State of Alaska.

The Leased Premises are described and/or depicted as follows:

On the above described Property, a 2,187 square foot area bounded by a 5-sided perimeter measuring 25’50’- 50’- 25’- 35.4’ and a 15’ wide non-exclusive access road as depicted on Exhibit 2.
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EXHIBIT 2
Leased Premises
(Attached)
The Premises are described and/or depicted as follows:
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EXHIBIT 3
Memorandum of Lease
(Attached)
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_____________________________________________________________________________________
(Above 2” Space for Recorder’s Use Only)
Prepared by and Return to:
Kenai Peninsula Borough
Attn: Land Management Division
144 N. Binkley Street
Soldotna, AK 99669

Grantor: Kenai Peninsula Borough
Grantee: Vertical Bridge Development, LLC
Legal Description: Attached as Exhibit 1
Tax Parcel ID #: 03525005
Site Name: AK3 Canyon Creek
State: Alaska
Borough: Kenai Peninsula Borough
Recording District: Seward Recording District

MEMORANDUM OF LEASE
THIS MEMORANDUM OF LEASE (“Memorandum”) is entered into by and between KENAI
PENINSULA BOROUGH, an Alaska Municipal Corporation, having a mailing address of 144 N. Binkley St.,
Soldotna, AK 99669 (hereinafter called “Lessor”) and Vertical Bridge Development, LLC, a Delaware limited
liability company, having a mailing address of 750 Park of Commerce Drive, Boca Raton, FL 33487 (“Lessee”).
1. Lessor and Lessee entered into a certain Communications Site Lease Agreement (“Agreement”) on the
____day of ____________________, 20__, for the purpose of installing, operating and maintaining a
communication facility and other improvements. All of the foregoing is set forth in the Agreement.
2. The initial lease term will be five (5) years commencing on the Effective Date with four (4) successive
automatic five (5) year options to renew.
3. The portion of the land being leased to Tenant (“Premises”) and associated easements are described in
Exhibit 1 annexed hereto.
4. Lessor and Lessee now desire to execute this Memorandum to provide constructive knowledge of
Tenant’s lease of the Premises.
5. This Memorandum and Agreement are governed by the laws of the state of Alaska.
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IN WITNESS WHEREOF, the parties have executed this Memorandum of Lease as of the day and year first
above written.

LESSOR: The Kenai Peninsula Borough

Charlie Pierce, Mayor
Date:

LESSEE:

LESSEE:

Vertical Bridge Development, LLC

Vertical Bridge Development, LLC

By:

By:

Print Name:

Print Name:

Its:

Its:

Date:

Date:
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LESSOR ACKNOWLEDGEMENT
STATE OF ALASKA

)
) ss.
)

THIRD JUDICIAL DISTRICT

The foregoing instrument was acknowledged before me this ____ day of _____________________ 20___,
by Charlie Pierce, Mayor of the Kenai Peninsula Borough, an Alaska municipal corporation, for and on
behalf of the corporation.
Notary Public for State of Alaska
My Commission Expires:

LESSEE ACKNOWLEDGMENT

STATE OF

)
) ss:
)

COUNTY OF

On the
day of
, 20
, before me personally appeared
,
and acknowledged under oath that he/she is the
of
Vertical
Bridge
Development, LLC, a Delaware limited liability company, the Lessee named in the attached instrument,
and as such was authorized to execute this instrument on behalf of the Lessee.

Notary Public:
My Commission Expires:

LESSEE ACKNOWLEDGMENT

STATE OF
THIRD JUDICIAL DISTRICT

)
) ss:
)

On the
day of
, 20
, before me personally appeared
,
and acknowledged under oath that he/she is the
of
Vertical
Bridge
Development, LLC, a Delaware limited liability company, the Lessee named in the attached instrument,
and as such was authorized to execute this instrument on behalf of the Lessee.

Notary Public:
My Commission Expires:
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EXHIBIT 1 TO MEMORANDUM OF LEASE
DESCRIPTION OF PROPERTY AND PREMISES
Page 1 of 1
Pursuant to the Memorandum of Lease dated
, 20__, by and between The Kenai
Peninsula Borough, as Lessor, and Vertical Bridge Development, LLC, a Delaware limited liability
company, as Lessee.
The Property is legally described as follows:
Govt Lot 1 excluding ASLS 97-32 and ASLS 2000-01, Section 5, Township 6 North, Range 1 West, Seward
Meridian, Third Judicial District, State of Alaska.
The Premises are described and/or depicted as follows:
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APPENDIX A: LEASE PROVISIONS REQUIRED BY KPB 17.10
(1) Accounts Current. The Lessee shall not be delinquent in the payment of any tax, debt or
obligation owed to the KPB prior to execution of the Agreement.
(2) Assignment. Lease may assign the lands upon which he has an agreement only if approved by
the mayor or land management officer when applicable. Applications for assignment shall be made in
writing on a form provided by the land management division. The assignment shall be approved if it is
found that all interests of the borough are fully protected.
(3) Breach of Agreement. In the event of a default in the performance or observance of any of the
Agreement terms or conditions, and such default continues thirty days after written notice of the default,
the borough may cancel Agreement or take any legal action for damages or recovery of the property. No
improvements may be removed during the time which the contract is in default.
(4) Cancellation. This Agreement may be cancelled at any time upon mutual written agreement of
the parties.
(5) Entry or Re-entry. In the event the Agreement is terminated, canceled or forfeited, or in the
event of abandonment of Leased Premises by Lessee during the Term, the KPB its agents, or
representatives, may immediately enter or re-enter and resume possession of the Leased Premise. Entry or
re-entry by KPB shall not be deemed an acceptance of surrender of the Agreement.
(6) Fire Protection. The Lessee shall take all reasonable precautions to prevent, and take all
reasonable actions to suppress destructive and uncontrolled grass, brush, and forest fires on the Property
under Agreement, and comply with all laws, regulations and rules promulgated and enforced by the
protection agency responsible for forest protection within the area wherein the Property is located.
(7) Hazardous Waste. The storage, handling and disposal of hazardous waste shall not be allowed
on the Leased Premises.
(8) Modification. The Agreement may not be modified orally or in any manner other than by an
agreement in writing signed by all parties or their respective successors in interest.
(9) Notice. Any notice or demand, which under the terms of the Agreement or under any statute
must be given or made by the parties thereto, shall be in writing, and be given or made by registered or
certified mail, addressed to the other party at the address shown on the contract. However, either party may
designate in writing such other address to which such notice of demand shall thereafter be so given, made
or mailed. A notice given hereunder shall be deemed received when deposited in a U.S. general or branch
post office by the addressor.
(10) Notice of Default. Notice of the default will be in writing as provided in paragraph 10 above.
(11) Removal or Reversion of Improvements Upon Cancellation of Purchase Agreement or Lease.
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(a) Improvements on Leased Premises owned by Lessee shall, within thirty calendar days after
the termination of the agreement, be removed by him; provided, such removal will not cause injury or
damage to the land; and further provided, that the mayor or land management officer when applicable may
extend the time for removing such improvements in cases where hardship is proven. The Lessee may, with
the consent of the mayor or land management officer when applicable, dispose of its improvements to the
Sublessee or Assignee, if applicable.
(b) If any improvements and/or chattels having an appraised value in excess of ten thousand
dollars, as determined by a qualified appraiser, are not removed within the time allowed, such
improvements and/or chattels shall, upon due notice to the Lessee be sold at public sale under the direction
of the mayor and in accordance with the provisions of KPB Chapter 5. The proceeds of the sale shall inure
to the former Lessee who placed such improvements and/or chattels on the lands, or his successors in
interest, after paying to the borough all moneys due and owing and expenses incurred in making such a
sale. In case there are no other bidders at any such sale, the mayor is authorized to bid, in the name of the
borough, on such improvements and/or chattels. The bid money shall be taken from the fund to which said
lands belong, and the fund shall receive all moneys or other value subsequently derived from the sale of
leasing of such improvements and/or chattels. The borough shall acquire all the rights, both legal and
equitable, that any other purchaser could acquire by reason of the purchase.
(c) If any improvements and/or chattels having an appraised value of ten thousand dollars or
less, as determined by the mayor, are not removed within the time allowed, such improvements and/or
chattels shall revert and absolute title shall vest in the borough. Upon request, the Lessee shall convey said
improvements and/or chattels by appropriate instrument to the KPB.
(12) Rental for Improvements or Chattels not Removed. Any improvements and/or chattels
belonging to the Lessee or placed on the Property and remaining upon the premises after the termination of
the contract shall entitle the KPB to charge a reasonable rent therefor.
(13) Re-rent. In the event that the Agreement should be terminated, canceled, forfeited or
abandoned, the KPB may offer said lands for lease or other appropriate disposal pursuant to the provisions
of this chapter or other applicable regulations.
(14) Responsibility for Location. It shall be the responsibility of the Lessee to properly locate
improvements on the Leased Premises.
(15) Rights of Mortgage or Lienholder. In the event of cancellation or forfeiture the Agreement
for cause, the holder of a properly recorded mortgage, conditional assignment, or collateral assignment will
have the option to acquire the lease for the unexpired term thereof, subject to the same terms and conditions
as in the Agreement. Any party acquiring the lease agreement must meet the same requirements as the
Lessee.
(16) Sanitation. The Lessee shall comply with all regulations or ordinances which a proper public
authority in its discretion shall promulgate for the promotion of sanitation. The Leased Premises under the
Agreement shall be kept in a clean and sanitary condition and every effort shall be made to prevent any
pollution of the waters and lands.
(17) Shore Land Public Access Easement. As established by AS 38.05, borough lands sold or
leased may be subject to a minimum 50 foot public access easement landward from the ordinary high water
mark or mean high water mark.
Appendix A Page 2 of 3
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(18) Subleasing. No lessee may sublease lands or any part thereof without written permission of
the mayor or land management officer when applicable. A sublease shall be in writing and subject to the
terms and conditions of the original lease.
(19) Violation. Violation of any provision KPB 17.10 or of the terms of the Agreement of may
expose the Lessee to appropriate legal action including forfeiture of purchase interest, termination, or
cancellation of its interest in accordance with state law.
(20) Written Waiver. The receipt of payment by the borough, regardless of knowledge of any
breach of the purchase agreement by the purchaser, lessee or permittee, or of any default on the part of the
purchaser, lessee or permittee in observance or performance of any of the conditions or covenants of the
agreement, shall not be deemed to be a waiver of any provision of the agreement. Failure of the borough to
enforce any covenant or provision therein contained shall not discharge or invalidate such covenants or
provision or affect the right of the borough to enforce the same in the event of any subsequent breach or
default. The receipt by the borough of any payment of any other sum of money after notice of termination
or after the termination of the agreement for any reason, shall not reinstate, continue or extend the
agreement, nor shall it destroy or in any manner impair the efficacy of any such notice of termination unless
the sole reason for the notice was nonpayment of money due and payment fully satisfies the breach.
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APPENDIX B
SITE SPECIFIC LEASE PROVISIONS
CO-LOCATE RIGHTS RESERVED BY KPB: In addition to paragraph 15 of the
Communications Site Lease Agreement (the “Agreement”), the KPB reserves forty (40) vertical
feet of tower space. This reservation shall start from twenty (20) feet from the top of the tower
structure and descent 40 feet, unless other space is mutually agreed to by the parties (the “Reserved
Space”). To the extent this appendix conflicts with paragraph 15 of the Agreement, the terms of
this appendix shall control.
The KPB may sublease the Reserved Space to other government agencies or organizations for the
purpose of facilitating communications for first responders, disaster management, general
government operations, or other public safety uses. The sublessee will provide an inventory of
equipment and proposed vertical location to the Lessee for the purposes of ensuring that no
interference is likely for the proposed installation. KPB and any sublessee will be responsible for
frequency coordination and adherence to all applicable regulations to prevent interference.
KPB AND SUBLESSEE USAGE: The KPB and any sublessee (the “KPB”) may use the
Reserved Space for the purposes of providing public safety communications. The KPB may
choose to install equipment to provide general government communications, monitoring
equipment, and other similar uses. In general, equipment may include, but is not limited, to VHF
Radio Frequency (RF) transceivers, RF repeaters, licensed or unlicensed point to point antennas,
microwave backhaul, surveillance cameras and other monitoring devices, and associated items that
may support conventional or trunked radio systems. All equipment or facilities placed within the
Reserved Space or on the Leased Premises shall remain the personal property of the KPB or its
sublessee.
INTERFERENCE WITH LESSEE EQUIPMENT: In the event that proposed or installed
equipment from the KPB or sublessee interferes with equipment of the Lessee, all parties will work
to explore technical solutions or changes to mitigate such interference. If mitigations are not
available, the Lessee has the right to deny access to the tower for such equipment. All other
provisions of paragraph 15 related to interference remain in effect.
ACCESS: The KPB may establish outdoor equipment cabinets or full equipment shelters on or
within the Leased Premises, provided that such facilities do not interfere with similar facilities of
the Lessee. Access will only be permitted to the Lessee upon separate mutual agreement. Such
premises may have restrictions due to State or Federal policy and regulations, in such event, th3ese
regulations will prevail over the lease terms.
RENT: The Reserved Space is free of charge. The KPB is not responsible for any additional or
direct rent payment to Lessee for the use of the tower or associated premises. The KPB is
responsible for the costs of establishing, maintaining, and removing equipment during the life of
this agreement, as well as for any utilities required to maintain KPB equipment.
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Kenai Peninsula Borough
Planning Department

MEMORANDUM
TO:

Brent Hibbert, Assembly President
Kenai Peninsula Borough Assembly Members

FROM:

Melanie Aeschliman, Planning Director~

DATE:

February 10, 2021

RE:

Vacating a 30' by 273' right of way permit ADL 220394 adjoining the south
boundary of Government Lot 17 within Section 34 Township 8 North Range 11
West

In accordance with AS 29.40.140, no vacation of a Borough right-of-way and/or easement may
be made without the consent of the Borough Assembly.
During their regularly scheduled meeting of February 8, 2021 the Kenai Peninsula Borough
Planning Commission granted approval by unanimous vote (9 Yes, 0 No, 2 Absent) to the
vacation as petitioned, subject to providing a matching 30-foot right-of-way dedication for Park
Road by subdivision plat, based on the means of evaluating public necessity established by
KPB 20.70, subject to staff recommendations and compliance with borough code.
A draft copy of the unapproved minutes of the pertinent portion of the meeting and other related
materials are attached.
February 8, 2021 Planning Commission Draft Meeting Minutes
February 8, 2021 Agenda Item E2 Meeting Packet Materials
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,,.
A government agen
affected by the decision hich appeared before the
commission with either written or oral presentatio

Chair Martin opene

he item for public comment.

Mr. Nabinger is the power
attorney for the
encroachment into the buil
setback was discovered as hile they were
in e process of closing on the le of the home. Mr. Nabinge ould ask the commission to prove their
exce ion request so that they can ose on the sale.

='-'--'-===.i........:..:::....:.;e:..::<...-=.:..=.;,c--'-'..:.=-=-=:..i.......:.==-'-"'--'---"='-!....!.s·,

earing no one else from th
ublic wishing to comment,
cussion among the Commis · n.
MOTION: Commiss· ner Gillham moved, second
by Commissioner Bentz to a
t PC Resolution 202104 granting an excep n to the 20-foot building se ack limit for only the encro hing portions of the
build ings for Lot 1, Bloc
Homewood Subdivision (
77-81) , citing findings 3, 4, -10 in support of
standards one, two and thre .

Com issioner Carluccio stated fro what she has heard it appea d the structures in the setbac could be
moved. he only reason the request being made is they do not
nt to move them during the inter.
She has · iculty approving a setback ception when it appears the · ems can be removed. Mr. uff
replied there ight have been a misunde anding; the house is appro · ately one foot over into tn
setback and is n removable. The greenhouse · unable to be moved during e winter, so they requested
that it be included i
e setback request. Comm1 ioner Carluccio thank Mr. H for the clarification .
Hearing no objection or f

lund, Ruffner

2.

Vacate a 30' by 273' right of way permit ADL 220394 adjoining the south boundary of Government
Lot 17 within Section 34 Township 8 North Range 11 West

Staff report given by Scott Huff.
Purpose as stated in petition : On 9/25/1996 , the State conveyed GL 17 to the Alaska Mental Health Trust
Authority ("AMHTA") as Mental Health Trust Land . This conveyance terminated ROW Permit ADL 220394
in accordance with its terms and conditions. However, petitioners discovered that DNR recorded ROW
Permit ADL 220394 in 2018 through 2020, three times, for reasons unknown to the petitioners.
The petitioners purchased GL 17, containing ROW Permit ADL 220394, from the AMHTA, and the deed
was recorded on 8/30/2019 . Since then, the petitioners have been moving forward with their property
development plans.
Petitioners and their business now own property on all sides of the ROW Permit ADL 220394 area: GL 17,
GL 19, and Lot 1 Rappe Park Subdivision. The petitioners continue to use the land in ROW Permit ADL
220394 as their private driveway, which they constructed in 1985, and which no one else uses or needs to
use. ROW Permit ADL 220394 has terminated in accordance with its terms and conditions.
To make sure that there is no confusion about the petitioners' property rights in GL 17, the petitioners
request to vacate ROW Permit ADL 220394 in order to clear DNR recordings related to ROW Permit ADL
220394, which encumber their title to GL 17. The only development under ROW Permit ADL 220394 was
the petitioners' driveway and utilities, as it dead-ends at petitioners' property, GL 19. It is highly unlikely that
Kenai Peninsula Borough
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the State will use public funds to construct a public road in the ADL 220394 area, which road could be at
most 30' wide and less than 300' in length , and would terminate at the property line of the petitioners' GL
19.
Vacation of ROW Permit ADL 220394 should also terminate a multi-year conflict with neighbors Jeffrey and
Bonnie West, who own lots 2 and 3, Rappe Park Subdivision - at least with respect to their recent
complaints about the Olivas' use of ROW Permit ADL 220394.
The Wests' complaints against the Olivas began when the Wests were the unsuccessful bidders in
competition with the Olivas to buy surrounding AMHTA property, including GL 17. The Wests have other
public and private access to their two Rappe Subdivision lots through : (1) original Park Road, which crosses
GL 17, as shown in ASLS 79-2 10, and which dead ends at platted Craig Drive shown on Plat 86-219; (2)
platted Craig Drive, renamed Park Road ("Park Road Extension"}, which the Wests' cross over from their
residence to access original Park Road ; and (3) the original road to Daniels Lake from the end of original
Park Road through the Wests' property, as shown on AS LS 79-210, which the Wests' currently use as a
driveway(s). Original Park Road was and is currently maintained by the Kenai Peninsula Borough ; Borough
maintenance ends at Craig Drive/Park Road Extension .
Petitioners: Louis F. Oliva Jr. and Stacy A Oliva, of Nikiski, AK
Notification: Public notice appeared in the January 28, 2021 issue of the Peninsula Clarion as a separate
ad . The public hearing notice was published in the February 4, 2021 issue of the Peninsula Clarion as part
of the Commission 's tentative agenda.
3 certified mailings were sent to owners of property within 300 feet of the proposed vacation as well as 1
certified mailing to the applicants' attorney. Zero receipts had been returned when the staff report was
prepared .
Public hearing notices were sent by regular mail to 2 owners within 600 feet of the proposed vacation .
15 public hearing notices were emailed to agencies and interested parties as shown below;
State of Alaska Dept. of Fish & Game
State of Alaska Dept. of Natural Resources
State of Alaska Dept. of Transportation (6)
State of Alaska DNR Forestry
Emergency Services of Nikiski Fire Service

Nikiski Community Concil
Alaska Communication Systems (ACS)
ENSTAR Natural Gas
General Communications Inc. (GCI)
Homer Electric Association (HEA)

Public hearing notices were made available to 5 KPB staff/Departments (Addressing , Code Compliance,
Planner, Roads Dept., River Center) via a shared database.
Notices were mailed to the Nikiski Post Office and Nikiski Community Library with a request to be posted
in public locations.
The notice and maps were posted on the Borough bulletin board and Planning Department public hearing
notice web site.
Comments Received:
ACS : Not available when the staff report was prepared .
ENSTAR: No comments or recommendations .
Homer Electric Association: No comments.
KPB Addressing : Not available when the staff report was prepared .
KPB Planning: Not available when the staff report was prepared .

Kenai Peninsula Borough
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KPB River Center: Not within a flood hazard area . Not with in an Anadromous Waters Habitat Protection
District.
KPB Roads Department: The legal Department notified the property owner and the RSA (9/15/2017) that
ADL 220394 is a state-managed public right-of-way. The RSA has no objection.
State Parks: No comments.
Staff Discussion : A completed petition was received on January 15, 2021 for the vacation of ROW Permit
ADL 220394. Please note that this ADL easement had been previously considered by the Planning
Commission on October 26 , 2020 as part of a petition to vacate a combination of right-of-ways, patent right
of way easements, and ADL easements in conjunction with new right of way dedications. That petition was
denied by majority vote.
This current petition is only for the vacation of ROW Permit ADL 220394. Review of this new application
within one year is allowable as it is not the same as the previous petition and the applicant is applying with
the State to vacate ROW Permit ADL 220394. The applicant stated that they should not have included the
ADL in their original petition since the State has jurisdiction over the ADL.
Per the submittal, the applicants request that the Planning Commission either:
a) Decline to consider the petition on the grounds that ROW Permit ADL 220394 is unplatted , under
11 AAC 51 .065(c); or
b) Do not object to State of Alaska approval of the Petition to vacate ROW Permit ADL 220394.
11 AAC 51 .065(c) states
"If a municipal platting authority declines to consider the petition in accordance with the procedures
set out in AS 29.40.120 - 29.40.150, on the grounds that the public easement is unplatted or is an
R.S. 2477 right-of-way, the department will give notice of the petition in a newspaper of general
circulation in the vicinity of the public easement and provide a comment period of at least 30 days.
The petitioner shall reimburse the department for the costs of notice."
The procedures as set out in AS 29.40 .120 - 29.40.150 are as follows:
"Sec. 29.40.120. Alteration or rep/at petition.
A recorded plat may not be altered or replatted except by the platting authority on petition of the
state, the borough, a public utility, or the owners of a majority of the land affected by the alteration
or rep/at. A platted street may not be vacated, except on petition of the state, the borough, a public
utility, or owners of a majority of the land fronting the part of the street sought to be vacated. The
petition shall be filed with the platting authority and shall be accompanied by a copy of the existing
plat showing the proposed alteration or rep/at.
Sec. 29.40. 130. Notice of hearing.
The platting authority shall fix a time for a hearing on an alteration or rep/at petition that may not be
more than 60 days after the petition is filed. Notice shall be published by the platting authority
stating when and by whom the petition was filed, its purpose, and the time and place of the hearing.
The notice must generally describe the alteration or rep/at sought. The platting authority shall also
mail a copy of the notice to each affected property owner who did not sign the petition.
Sec. 29.40.140. Hearing and determination.
(a) The platting authority shall consider the alteration or rep/at petition at a hearing and make its
decision on the merits of the proposal.

(b) Vacation of a city street may not be made without the consent of the council. Vacation of a
street in the borough area outside all cities may not be made without the consent of the assembly.
The governing body shall have 30 days from the decision of the platting authority in which to veto
a vacation of a street. If no veto is received by the platting authority within the 30-day period,
consent is considered to have been given to the vacation .
Sec. 29.40. 150. Recording.
If the alteration or rep/at is approved, the revised plat shall be acknowledged, filed, and recorded
Kenai Peninsula Borough
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in accordance with AS 40.15.010 40.15.020."
Per state statute, the Planning Commission does have the authority to decline comment to the state. The
Planning Commission also has the ability to review the petition to vacate the ROW Permit and provide a
recommendation to the State of Alaska DNR. Staff feels that the review and decision of the KPB Planning
Commission is valuable and provides a venue where public comments can be provided and discussions
can be held . Staff recommends that the Planning Commission review the proposed vacation and provide
comments and recommendations to the State of Alaska DNR.
Per the letter dated December 28, 2020 to the Planning Direct (Kenai Peninsula Borough Submittal Letter),
"Borough Code, KPB 20. 70.220, currently covers a petition to the State to vacate a section line
easement, but there is nothing in Borough Code regarding the vacation of a State of Alaska rightof-way permit; so it is not clear what the Borough process is for consideration under "1 1 AAC
51 .065. "
11 AAC 51 .065 regards the Vacation of Easements. Kenai Peninsula Borough code does not specifically
address an application to vacate an AOL ROW permit. Kenai Peninsula Borough Code Chapter 20.70 Vacation Requirement outlines how to evaluate vacations for public rights-of-way and other public areas,
including rights-of-way under State jurisdiction .
In reviewing this concern staff conclude that AOL 220394 is a public right of way based on the following ,
AOL 220394 application for right of way permit shows that Lou Oliva requested a right of way for
public yearlong use. (See application for right of way permit AOL 220394 dated Oct. 24, 1984)
The Kenai Peninsula Borough Planning Commission met on January 21 , 1985 and considered the
right-of-way application - AOL 220394 . The Commission voiced non-objection to the issuance of a
30 ft. wide public right-of-way permit. (See letter from KPB Land Management Officer dated
January 22, 1985)
The Kenai Peninsula Borough Planning Commission met on March 11 , 1985 to again review rightof-way application -AOL 220394. The Commission reaffirmed its action from the January 21 , 1985
meeting to recommend a 30 ft. wide public access and utility easement. (See letter from KPB Land
Management Officer dated March 12, 1985)
AOL 220394 states that the State of Alaska DNR is the granter and Southcentral District, Division
of Land and Water, acting as representative of and on behalf of the public is the permittee. (See
AOL 220394 right of way permit)
AOL 220394 states that the permit is for a public road and public utilities access. (See AOL 220394
right of way permit)
KPB staff has reviewed this request like any other public right of way vacation by following the requirements
of state statutes and KeAai Peninsula Borough Code 20.70. The Planning Commission 's decision will be
forwarded to the Kenai Peninsula Borough Assembly as outlined in 20.70.110 where the Assembly can
either uphold or veto the Planning Commission recommendation .
Final decision rests with the State of Alaska. The State of Alaska DNR website lists 'Alaska Division of
Lands (AOL) right of way, as one of the easements that require DNR approval. The Planning Commission
may make recommendations to approve or deny the vacation, but the State of Alaska will have the final
decision to vacate the AOL ROW permit.
The peti ion states that the ROW Permit AOL 220394 terminated on September 25 , 1996 when Government
Lot 17 transferred ownership to Alaska Mental Health Trust Authority as it was transferred without a
contract. AOL 220394 does state that if it was sold under contract it would be subject to the permit. It does
not state that any other conveyance would terminate the permit. The land was transferred to Alaska Mental
Health Trust Authority as part of a settlement. Per 11 AAC 51 .010(d)
"Unless it is vacated, a public easement is a valid existing right, even if the land subject to the
easement is conveyed by or was never owned by the state. "
The review is based on the decision the permit did not terminate with the transfer of title.
Petition to the State, Item 4 - Original Purpose, explains that the petitioner applied for a driveway permit to
cross Government Lot 17 to access his property, Government Lot 19 and the petitioner was not aware that
the state was then going to issue the ROW Permit AOL 220394. It also states that the driveway and utilities
were installed in 1985 and that no other persons use or have need to use the driveway or utilities. The
Kenai Peninsula Borough
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application dated October 24, 1984 for right-of-way permit shows the petitioner requesting a public yearlong
right of way. The application was presented to the KPB Planning Commission on January 21 , 1985. At the
time the Borough had selected the lands in question as part of their municipal entitlement. The Planning
Commission 's recommendation was to approve the publ ic right of way permit of not less than 30 feet in
width, adding the clause that the property be returned to the borough if it is not used . The motion passed
unanimously.
Within the petition are notes from the DNR offices. On February 25, 1985 it was questioned if instead of
public it should be private and if the application should be amended . The internal response was that the
application did not need to be amended as they could still issue a private easement but that the borough
should be allowed to comment on the discussion of issuing a private instead of public easement. The right
of way application was brought back before the Planning Commission on March 11 , 1985. Per the State's
notes in the packet that would result in the only access to Government Lot 19 would be through state land
selected by the KPB. Staff still recommended a public easement and that if a private permit was granted
the borough would treat it like a lease and a yearly payment would be required. The commission upheld
their request for a 30 foot wide public right of way by a motion that passed unanimously.
Petition to the State, Item 5 Reasons for Vacation Request states the applicant was unsure why the ADL
was recorded multiple times. The recording on March 1, 2018 , serial 2018-001832-0 KRD , was to index the
location . By record ing the permit, it would now be found during a title search. On August 10, 2018 , serial
2018-007092-0 KRD , the permit was recorded again to correct the legal description . The original ADL was
recorded again on December 13, 2018, serial 2018-011190-0 KRD . On July 14, 2020, serial 2020-0065630 KRD , the permit was once again recorded . That recording outlines that the December 2018 recording
was inadvertently recorded and it did not conta in the corrections. The 2020 recording provided the correct
description as well as explain the multiple recordings . Th is would explain the multiple recordings the
petitioner is question ing .
The petitioners have submitted an overall development subdivision plat for the Plann ing Commission 's
benefit. A complete plat submittal has not been received . The proposed subdivision plat shows the
following ,
Vacation of entire ADL 220394
Vacation of Sara Jane Street (50 foot ded icated ROW per Rappe Park Subdivision Amended)
Vacation of a portion of 30 foot wide Park Road (where fronting Lot 1 Rappe Park Subdivision
Amended)
Dedication of a 30 foot right of way to provide a 60 foot wide right of way where fronting Lot 2 and
Lot 3 Rappe Park Subd ivision Amended )
Dedication of a 60 foot right of way from Park Road to Daniels Lake
The combining of all lands owned by Lou Oliva and Stacey Oliva
This overall development subdivision plat will provide:
legal dedicated 60 foot right of way access to all lots.
60 foot width for all right of ways.
Access to the lake in exchange for the vacation of the right of way to the lake.
AT-type turnaround , as opposed to a cul-de-sac, at the end of the road to provide an area where
vehicles can turn around .
This overall development subd ivision plat will require exceptions to:
KPB 20.30 .030 (appropriate projection of all streets to provide reasonable means of ingress) and
KPB 20.30.170 Block Length requirements .
These two sections of code are often combined into one exception request. To comply with these sections
of code a ROW connection would be required between Park Road and Neighbors Road . Th is is to provide
a continuous block and two points of legal access.

KPB 20.70 - Vacation Requirements.
Platting staff comments: Staff reviewed the vacation and all the items required by 20. 70 were met, unless
otherwise noted below:
20.70.050. Petition-Information required .
A.
A recorded plat may not be altered or replatted except by the platting authority on petition of the
Kena i Peninsula Borough
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state, the borough , a public utility, or the owners of the majority of the land affected by the alteration
or replat. A platted street may not be vacated , except on petition of the state, the borough , a public
utility, or the owners of a majority of the land fronting the part of the street sought to be vacated .
The petition shall be filed with the platting authority and shall be accompanied by a copy of the
B.

Persons listed on the borough assessor's tax roll shall be deemed the legal owners for purposes
of the vacation petition. The petition shall include a statement containing the reasons in
support of the vacation and be accompanied by a minimum of three copies of a sketch clearly
indicating the proposed vacation , submitted to the planning department at least 30 calendar days
in advance of the meeting at which it will be considered . In cases where encroachments on public
rights-of-way are in question, an as-built survey, sealed by a surveyor, is required showing the
improvements, existing travelways, amount of encroachment, and any other submittal as requested
by the planning commission . The burden of proof shall lie with the petitioner to support the
vacation.

20.70.130. Vacation plat-Preparation, approval and recording . Upon approval of the vacation request by
the planning commission and no veto by the city council or assembly, the applicant shall have a surveyor
prepare and submit a plat including the entire area approved for vacation in conformance with KPB
20.10.080. Only the area approved for vacation by the assembly or council may be included on the plat.
The final plat must be recorded within one year of the vacation consent in KPB 20.70.110.
Platting Staff Comments: If the vacation is approved with requirements that change property lines or require
right of way dedication a subdivision plat will be required.
Staff recommendation: If approved, the applicant should work with the State and the Borough to complete
a plat that will finalize the approved vacation.
20. 70.140. Vacation resolution-easement. Upon approval of an easement vacation not associated with
the vacation of a right-of-way or not requiring transfer of title or platting action, a vacation resolution may
be adopted by the planning commission and recorded by the planning department within the time frame set
out in the resolution to finalize the vacation. The petitioner is responsible for the recording fees .
Platting Staff Comments: If the vacation is approved with no additional requirements the State should
determine the method they wish to remove the permit.
Staff recommendation: If approved, the applicant should work with the State and the Borough to complete
a plat that will finalize the approved vacation.
20.70.150. Title to vacated area.
A.
The title to the street or other public area vacated on a plat attaches to the lot or lands bordering
on the area in equal proportions, except that if the area was originally dedicated by different
persons, original boundary lines shall be adhered to so that the street area which lies on one side
of the boundary line shall attach to the abutting property on that side, and the street area which lies
on the other side of the boundary line shall attach to the property on that side. The portion of a
vacated street which lies within the limits of a platted addition attaches to the lots of the platted
addition bordering on the area. If a public square is vacated, the title to it vests in the city if it lies
within the city and to the borough if it lies within the borough outside a city. If the property vacated
is a lot or tract, title vests in the rightful owner.
Platting Staff Comments: The area being discussed is a public easement with the underlying property
owned by the petitioner.
20.70.160. Partial vacation allowed . Where the planning commission finds that a right-of-way must be
preserved, but determines there is excessive width for all intended uses within the right-of-way, the
comm ission may approve a partial vacation of a right-of-way such that the width is reduced to the maximum
necessary for the intended use. Such vacation shall conform to this title for the class of right-of-way involved
except where the right-of-way is not intended to be used for vehicular purposes.
Platting Staff Comments: KPB standards require a 60 foot wide dedicated right of way.
Staff recommendation: All righ t of way dedication comply with the minimum width standard of 60 feet.
20.70.170. Vehicular Access. The planning commission shall not approve the vacation of a right-of-way
unless an equal or superior right-of-way for vehicular access exists or will be provided in exchange. Where
two or more access points are necessary for large vacant or semi-vacant areas of land , the commission
shall consider density, use, projected development, and maintain sufficient rights-of-way to serve potential
Kenai Peninsula Borough
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use.
Platting Staff Comments: The petitioners own multiple lots surrounding the proposed vacation. They have
constructed a new access from Neighbors Road, a borough maintained roadway. While this does provide
them additional access as owners, staff has reviewed and notes that the access is still going through
multiple lots. To state that equal or superior access to their properly has been given does not eliminate the
need for all lots to have adequate legal access. The vacation of the 30 foot wide AOL will result in a 30 foot
wide right of way, Park Road, when requirements are for 60 foot width. The AOL and Park Road also lead
to a 50 foot wide right of way, Sara Jane Street. Sara Jane Street currently provides access to Daniels
Lake.
20.70.180. Other access. Other lawful uses that exist or are feasible for the right-of-way shall be considered
when evaluating a vacation request. When such uses exist or could exist within rights-of-way which are not
suited for general road use, the commission shall not approve the vacation request, unless it can be
demonstrated that equal or superior access is or will be available. The planning commission shall consider
whether alternate uses present public safety issues which support approval of the vacation .
Platting Staff Comments: AOL 220394 provides access to Sara Jane Street. Sara Jane Street is affected
by a low wet area but may provide pedestrian access to Daniels Lake.
20.70.190. Utility provisions. All existing and future utility requirements shall be considered when evaluating
a vacation request. Rights-of-way which are utilized by a public utility or which logically would be required
by a public utility shall not be vacated , unless it can be demonstrated that equal or superior access is or will
be available. Where an easement would satisfactorily serve the utility interests, and no other public need
for the right-of-way exists, the commission may approve the vacation and require that a public utility
easement be granted in place of the right-of-way.
Platting Staff Comments: It has been stated that the AOL was for public right of way and public utilities.
The petitioner states that utilities have been placed within AOL 220394. Reviews have been sent to the
utility companies.
Staff recommendation: Petitioner should work with the utility companies and grant any easements
requested by the providers.
20 .70.200. Waterfront access provisions. A right-of-way which serves to provide access to public waters
shall not be vacated unless such a right-of-way is wholly impractical to all modes of transport including
pedestrian or the use of such right-of-way causes damage to the right-of-way, adjacent properties, the
waterbody or the watercourse, or threatens public safety wh ich cannot otherwise be corrected and where
such continued damage or threat would be contrary to the public interest.
Platting Staff Comments: The proposed vacation is not direct access to public waters but does provide
access to Sara Jane Street which is legal access to Daniels Lake. Previously the petitioners offered to
dedicate a new access to the lake in exchange for the vacation of Sara Jane Street.
20.70.210. Other public areas. Dedications of land for use other than rights-of-way, which are considered
for vacation, shall be approved only when it is in the publ ic interest. The commission shall consider the
intended purpose of the area, and any future uses of the area when making a decision . When a legitimate
public purpose is or would be served by use of the area proposed for vacation , the commission shall not
approve the vacation , unless the ownership of the land by the city or borough in a form other than dedicated
would adequately serve the intended use.
20.30.220. Section line easement vacations. Section line easement vacation petitions must comply with
the requirements of KPB 20.70.040, 20.70 .050 and 20.70.060. A fee is required in compliance with KPB
20.70.060. Public hearing and notice must comply with the requirements of KPB 20.70.070, 20.70.080,
20.70.100, 20 .70.110 and 20.70.120. The mail notice required in KPB 20.70 .090 may be by regular mail.
Publication on the planning commission agenda, advertised once in local papers, posted in public areas
and on the borough website prior to the meeting will satisfy the publishing requirements. The petitioner is
responsible for all submittals requi red by the State of Alaska Department of Natural Resources (DNR) in
compliance with their procedures. The petition must be reviewed and approved by the planning commission
but final authority for approval and platting of the vacation rests with DNR. The petitioner is responsible for
coordination with DNR and submittals to DNR.
Platting Staff Comments: While this is not a section line easement it does fall under DNR jurisdiction and
will be subject to DNR review.

Kenai Peninsula Borough
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STAFF RECOMMENDATION : Based on the above means of evaluating public necessity established by
KPB 20.70, the merits of the proposed vacations, and staff comments, staff recommends approval of the
vacations as petitioned subject to providing a matching 30 foot right of way dedication for Park Road by
subdivision plat, the recommendation is also subject to:
1.
2.
3.
4.

Consent by KPB Assembly.
Compliance with the requ irements for preliminary plats per Chapter 20 of the KPB Code.
Grant utility easements requested by the utility providers.
Submittal of a final plat within a timeframe such that the plat can be recorded within four years of
vacation consent (KPB 20.70.130).

KPB 20.70.110:
A vacation of a street right-of-way, public area, or public easement within the borough outside of
the limits of cities may not be made without the consent of the borough assembly.
The assembly shall have 30 calendar days from the date of approval in which to veto the planning
commission decision. If no veto is received by the planning director within the specified period, the
borough shall be considered to have given consent to the vacation.
KPB 20.70.120:
A.
Denial of a vacation petition is a final act for which no further consideration shall be given
by the Kenai Peninsula Borough.
B.
Upon denial by the planning commission, no reapplication or petition concerning the same
vacation may be filed within one calendar year of the date of the final denial action except
in the case where new evidence or circumstances exist that were not available or present
when the original petition was filed.
KPB 20.70.130:
THE FINAL PLAT MUST BE RECORDED WITHIN FOUR YEARS OF THE VACATION CONSENT IN
KPB 20.70.110.
END OF STAFF REPORT
Chair Martin opened the item for public comment.
Stan Mclane, P.O. Box 468 , Soldotna, AK 99669: Mr. Mclane is the surveyor on this project. This AOL
easement was requested by the Olivas years ago to provide access to their property. The Olivas have
subm itted with this request a conceptual drawing of their plans for re-platting all their properties into one
tract. Mr. Mclane noted there had been public comment made in the past regard ing access issues. This
vacation request will not limit anyone's access to his or her properties or access to Daniel's Lake. In
particular, he noted this vacation does not affect the West's (neighbors of the Olivas) driveway. He stated
the Olivas agreed with the findings in the staff report, and would ask that the commission approve the
vacation request.
Seeing and hearing no one else from the publ ic wish ing to comment, Chair Martin closed public comment
and opened discussion among the Commission .
MOTION: Commissioner Gillham moved , seconded by Commissioner Chesser to approve the vacation as
petitioned , subject to providing a matching 30-foot right-of-way dedication for Park Road by subdivision
plat, based on the means of evaluating public necessity established by KPB 20.70, subject to staff
recommendations and compliance with borough code.
Hearing no objection or further discussion , the motion was carried by the following vote:
MOTION PASSED BY UNANIMOUS VOTE:
9
Yes
I No I 0 I Absent I 2 I
Yes
Bentz, Brantley, Carluccio, Chesser, Fikes, Gillham , Martin, Morgan , Venuti
No
Absent Ecklund , Ruffner
Kena i Peninsula Borough
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E. NEW BUSINESS
2. Vacate 30' by 273' right of way permit AOL 220394 adjoining
the south boundary of Government Lot 17, Section 34,
Township 8 North, Range 11 West as dedicated on AOL
220394. The right-of-way being vacated is developed and
located within the NE1/4 SW1/4 of Section 34, Township 8
North, Range 11 West, Seward Meridian, Alaska, within the
Kenai Peninsula Borough. KPB File 2020-156V. Nikiski
Area
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AGENDA ITEM E.
2.

PUBLIC HEARINGS

Vacate a 30' by 273' right of way permit ADL 220394 adjoining the south boundary of Government
Lot 17 within Section 34 Township 8 North Range 11 West

STAFF REPORT

PC Meeting : February 8, 2021

Purpose as stated in petition : On 9/25/1996, the State conveyed GL 17 to the Alaska Mental Health Trust
Authority ("AMHTA") as Mental Health Trust Land. This conveyance terminated ROW Permit ADL 220394
in accordance with its terms and conditions. However, petitioners discovered that DNR recorded ROW
Permit ADL 220394 in 2018 through 2020, three times , for reasons unknown to the petitioners.
The petitioners purchased GL 17, containing ROW Permit ADL 220394, from the AMHTA, and the deed
was recorded on 8/30/2019. Since then , the petitioners have been moving forward with their property
development plans.
Petitioners and their business now own property on all sides of the ROW Permit ADL 220394 area: GL 17,
GL 19, and Lot 1 Rappe Park Subdivision . The petitioners continue to use the land in ROW Permit ADL
220394 as their private driveway , which they constructed in 1985, and which no one else uses or needs to
use. ROW Permit ADL 220394 has terminated in accordance with its terms and conditions.
To make sure that there is no confusion about the petitioners' property rights in GL 17, the petitioners
request to vacate ROW Permit ADL 220394 in order to clear DNR recordings related to ROW Permit ADL
220394, which encumber their title to GL 17. The only development under ROW Permit ADL 220394 was
the petitioners' driveway and utilities, as it dead-ends at petitioners' property, GL 19. It is highly unlikely that
the State will use public funds to construct a public road in the ADL 220394 area, which road could be at
most 30' wide and less than 300' in length , and would terminate at the property line of the petitioners' GL
19.
Vacation of ROW Permit ADL 220394 should also terminate a multi-year conflict with neighbors Jeffrey and
Bonnie West, who own lots 2 and 3, Rappe Park Subdivision - at least with respect to their recent
complaints about the Olivas' use of ROW Permit ADL 220394.
The Wests' complaints against the Olivas began when the Wests were the unsuccessful bidders in
competition with the Olivas to buy surrounding AMHTA property, including GL 17. The Wests have other
public and private access to their two Rappe Subdivision lots through : (1) original Park Road, which crosses
GL 17, as shown in ASLS 79-210, and which dead ends at platted Craig Drive shown on Plat 86-219; (2)
platted Craig Drive, renamed Park Road ("Park Road Extension"), which the Wests' cross over from their
residence to access original Park Road ; and (3) the original road to Daniels Lake from the end of original
Park Road through the Wests' property, as shown on ASLS 79-210, which the Wests' currently use as a
driveway(s) . Original Park Road was and is currently maintained by the Kena i Peninsula Borough ; Borough
maintenance ends at Craig Drive/Park Road Extension.
Petitioners: Louis F. Oliva Jr. and Stacy A. Oliva, of Nikiski , AK
Notification : Public notice appeared in the January 28, 2021 issue of the Peninsula Clarion as a separate
ad . The public hearing notice was published in the February 4, 2021 issue of the Peninsula Clarion as part
of the Commission 's tentative agenda.
3 certified mailings were sent to owners of property within 300 feet of the proposed vacation as well as 1
certified mailing to the applicants' attorney. Zero receipts had been returned when the staff report was
prepared.
Public hearing notices were sent by regular mail to 2 owners within 600 feet of the proposed vacation .
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15 public hearing notices were emailed to agencies and interested parties as shown below;
State of Alaska Dept. of Fish and Game
State of Alaska DNR
State of Alaska DOT (6)
State of Alaska DNR Forestry
Emergency Services of Nikiski Fire Service

Nikiski Community Council
Alaska Communication Systems (ACS)
ENSTAR Natural Gas
General Communications Inc, (GCI)
Homer Electric Association (HEA)

Public hearing notices were made available to 5 KPB staff/Departments (Addressing, Code Compliance,
Planner, Roads Dept. , River Center) via a shared database.
Notices were mailed to the Nikiski Post Office and Nikiski Community Library with a request to be posted
in public locations.
The notice and maps were posted on the Borough bulletin board and Planning Department public hearing
notice web site.
Comments Received:
ACS: Not available when the staff report was prepared.
ENSTAR: No comments or recommendations.
Homer Electric Association : No comments.
KPB Addressing: Not available when the staff report was prepared.
KPB Planning: Not available when the staff report was prepared.
KPB River Center: Not within a flood hazard area. Not within an Anadromous Waters Habitat Protection
District.
KPB Roads Department: The legal Department notified the property owner and the RSA (9/15/2017) that
AOL 220394 is a state-managed public right-of-way . The RSA has no objection.
State Parks: No comments.
Staff Discussion: A completed petition was received on January 15, 2021 for the vacation of ROW Permit
AOL 220394. Please note that this AOL easement had been previously considered by the Planning
Commission on October 26, 2020 as part of a petition to vacate a combination of right-of-ways, patent right
of way easements, and AOL easements in conjunction with new right of way dedications. That petition was
denied by majority vote.
This current petition is only for the vacation of ROW Permit AOL 220394. Review of this new application
within one year is allowable as it is not the same as the previous petition and the applicant is applying with
the State to vacate ROW Permit AOL 220394. The applicant stated that they should not have included the
AOL in their original petition since the State has jurisdiction over the AOL.
Per the submittal, the applicants request that the Planning Commission either:
a) Decline to consider the petition on the grounds that ROW Permit AOL 220394 is unplatted , under
11 AAC 51 .065(c); or
b) Do not object to State of Alaska approval of the Petition to vacate ROW Permit AOL 220394.
11 AAC 51 .065(c) states
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"If a municipal platting authority declines to consider the petition in accordance with the procedures
set out in AS 29.40. 120 - 29. 40. 150, on the grounds that the public easement is unplatted or is an
R.S. 2477 right-of-way, the department will give notice of the petition in a newspaper of general
circulation in the vicinity of the public easement and provide a comment period of at least 30 days.
The petitioner shall reimburse the department for the costs of notice."
The procedures as set out in AS 29.40.120 - 29.40.150 are as follows :
"Sec. 29.40. 120. Alteration or rep/at petition.
A recorded plat may not be altered or rep/atted except by the platting authority on petition of the
state, the borough, a public utility, or the owners of a majority of the land affected by the alteration
or rep/at. A platted street may not be vacated, except on petition of the state, the borough, a public
utility, or owners of a majority of the land fronting the part of the street sought to be vacated. The
petition shall be filed with the platting authority and shall be accompanied by a copy of the existing
plat showing the proposed alteration or rep/at.
Sec. 29.40. 130. Notice of hearing.
The platting authority shall fix a time for a hearing on an alteration or rep/at petition that may not be
more than 60 days after the petition is filed. Notice shall be published by the platting authority
stating when and by whom the petition was filed, its purpose, and the time and place of the hearing.
The notice must generally describe the alteration or rep/at sought. The platting authority shall also
mail a copy of the notice to each affected property owner who did not sign the petition.
Sec. 29.40. 140. Hearing and determination.
(a) The platting authority shall consider the alteration or rep/at petition at a hearing and make its
decision on the merits of the proposal.

(b) Vacation of a city street may not be made without the consent of the council. Vacation of a
street in the borough area outside all cities may not be made without the consent of the assembly.
The governing body shall have 30 days from the decision of the platting authority in which to veto
a vacation of a street. If no veto is received by the platting authority within the 30-day period,
consent is considered to have been given to the vacation.
Sec. 29.40.150. Recording.
If the alteration or rep/at is approved, the revised plat shall be acknowledged, filed, and recorded
in accordance with AS 40. 15.010 40. 15.020."
Per state statute, the Planning Commission does have the authority to decline comment to the state. The
Planning Commission also has the ability to review the petition to vacate the ROW Permit and provide a
recommendation to the State of Alaska DNR. Staff feels that the review and decision of the KPB Planning
Commission is valuable and provides a venue where public comments can be provided and discussions
can be held. Staff recommends that the Planning Commission review the proposed vacation and provide
comments and recommendations to the State of Alaska DNR.
Per the letter dated December 28, 2020 to the Planning Direct (Kenai Peninsula Borough Submittal Letter),
"Borough Code, KPB 20. 70. 220, currently covers a petition to the State to vacate a section line
easement, but there is nothing in Borough Code regarding the vacation of a State of Alaska rightof-way perm;f; so it is not clear what the Borough process is for consideration under 11 AAC
51 .065."
11 MC 51.065 regards the Vacation of Easements. Kenai Peninsula Borough code does not specifically
address an application to vacate an AOL ROW permit. Kenai Peninsula Borough Code Chapter 20.70 Vacation Requirement outlines how to evaluate vacations for public rights-of-way and other public areas,
including rights-of-way under State jurisdiction.
In reviewing this concern staff conclude that ADL 220394 is a public right of way based on the following ,
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AOL 220394 application for right of way permit shows that Lou Oliva requested a right of way for
public yearlong use. (See application for right of way permit AOL 220394 dated Oct. 24, 1984)
The Kenai Peninsula Borough Planning Commission met on January 21 , 1985 and considered the
right-of-way application -AOL 220394. The Commission voiced non-objection to the issuance of a
30 ft. wide public right-of-way permit. (See letter from KPB Land Management Officer dated
January 22, 1985)
The Kenai Peninsula Borough Planning Commission met on March 11 , 1985 to again review rightof-way application -AOL 220394. The Commission reaffirmed its action from the January 21 , 1985
meeting to recommend a 30 ft. wide public access and utility easement. (See letter from KPB Land
Management Officer dated March 12, 1985)
AOL 220394 states that the State of Alaska DNR is the granter and Southcentral District, Division
of Land and Water, acting as representative of and on behalf of the public is the permittee. (See
AOL 220394 right of way permit)
AOL 220394 states that the permit is for a public road and public utilities access. (See AOL 220394
right of way permit)
KPB staff has reviewed this request like any other public right of way vacation by following the requirements
of state statutes and Kenai Peninsula Borough Code 20.70. The Planning Commission 's decision will be
forwarded to the Kenai Peninsula Borough Assembly as outlined in 20.70.110 where the Assembly can
either uphold or veto the Planning Commission recommendation .
Final decision rests with the State of Alaska. The State of Alaska DNR website lists 'Alaska Division of
Lands (AOL) right of way , as one of the easements that require DNR approval. The Planning Commission
may make recommendations to approve or deny the vacation, but the State of Alaska will have the final
decision to vacate the AOL ROW permit.
The petition states that the ROW Permit AOL 220394 terminated on September 25 , 1996 when Government
Lot 17 transferred ownership to Alaska Mental Health Trust Authority as it was transferred without a
contract. AOL 220394 does state that if it was sold under contract it would be subject to the permit. It does
not state that any other conveyance would terminate the permit. The land was transferred to Alaska Mental
Health Trust Authority as part of a settlement. Per 11 AAC 51 .01 O(d)
"Unless it is vacated, a public easement is a valid existing right, even if the land subject to the
easement is conveyed by or was never owned by the state."
The review is based on the decision the permit did not terminate with the transfer of title.
Petition to the State, Item 4 - Original Purpose, explains that the petitioner applied for a driveway permit to
cross Government Lot 17 to access his property, Government Lot 19 and the petitioner was not aware that
the state was then going to issue the ROW Permit AOL 220394. It also states that the driveway and utilities
were installed in 1985 and that no other persons use or have need to use the driveway or utilities. The
application dated October 24, 1984 for right-of-way permit shows the petitioner requesting a public yearlong
right of way. The application was presented to the KPB Planning Commission on January 21 , 1985. At the
time the Borough had selected the lands in question as part of their municipal entitlement. The Planning
Commission 's recommendation was to approve the public right of way permit of not less than 30 feet in
width , adding the clause that the property be returned to the borough if it is not used. The motion passed
unanimously.
Within the petition are notes from the DNR offices. On February 25, 1985 it was questioned if instead of
public it should be private and if the application should be amended. The internal response was that the
application did not need to be amended as they could still issue a private easement but that the borough
should be allowed to comment on the discussion of issuing a private instead of public easement. The right
of way application was brought back before the Planning Commission on March 11 , 1985. Per the State's
notes in the packet that would result in the only access to Government Lot 19 would be through state land
selected by the KPB. Staff still recommended a public easement and that if a private permit was granted
the borough would treat it like a lease and a yearly payment would be required . The commission upheld
their request for a 30 foot wide public right of way by a motion that passed unanimously.
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Petition to the State, Item 5 Reasons for Vacation Request states the applicant was unsure why the ADL
was recorded multiple times. The recording on March 1, 2018, serial 2018-001832-0 KRD, was to index the
location. By recording the permit, it would now be found during a title search. On August 10, 2018, serial
2018-007092-0 KRD , the permit was recorded again to correct the legal description. The original ADL was
recorded again on December 13, 2018, serial 2018-011190-0 KRD . On July 14, 2020 , serial 2020-0065630 KRD, the permit was once again recorded. That recording outlines that the December 2018 recording
was inadvertently recorded and it did not contain the corrections. The 2020 recording provided the correct
description as well as explain the multiple recordings. This would explain the multiple recordings the
petitioner is questioning.
The petitioners have submitted an overall development subdivision plat for the Planning Commission's
benefit. A complete plat submittal has not been received . The proposed subdivision plat shows the
following,
Vacation of entire ADL 220394
Vacation of Sara Jane Street (50 foot dedicated ROW per Rappe Park Subdivision Amended)
Vacation of a portion of 30 foot wide Park Road (where fronting Lot 1 Rappe Park Subdivision
Amended)
Dedication of a 30 foot right of way to provide a 60 foot wide right of way where fronting Lot 2 and
Lot 3 Rappe Park Subdivision Amended)
Dedication of a 60 foot right of way from Park Road to Daniels Lake
The combining of all lands owned by Lou Oliva and Stacey Oliva
This overall development subdivision plat will provide:
legal dedicated 60 foot right of way access to all lots.
60 foot width for all right of ways.
Access to the lake in exchange for the vacation of the right of way to the lake.
AT-type turnaround , as opposed to a cul-de-sac, at the end of the road to provide an area where
vehicles can turn around.
This overall development subdivision plat will require exceptions to :
KPB 20.30.030 (appropriate projection of all streets to provide reasonable means of ingress) and
KPB 20.30.170 Block Length requirements.
These two sections of code are often combined into one exception request. To comply with these sections
of code a ROW connection would be required between Park Road and Neighbors Road. This is to provide
a continuous block and two points of legal access.

KPB 20.70 - Vacation Requirements.
Platting staff comments: Staff reviewed the vacation and all the items required by 20. 70 were met, unless
otherwise noted below:
20.70.050. Petition-Information required.
A.
A recorded plat may not be altered or replatted except by the platting authority on petition of the
state, the borough, a public utility, or the owners of the majority of the land affected by the alteration
or replat. A platted street may not be vacated , except on petition of the state, the borough , a public
utility, or the owners of a majority of the land fronting the part of the street sought to be vacated.
The petition shall be filed with the platting authority and shall be accompanied by a copy of the
B.

Persons listed on the borough assessor's tax roll shall be deemed the legal owners for purposes
of the vacation petition. The petition shall include a statement containing the reasons in
support of the vacation and be accompanied by a minimum of three copies of a sketch clearly
indicating the proposed vacation , submitted to the planning department at least 30 calendar days
in advance of the meeting at which it will be considered . In cases where encroachments on public
rights-of-way are in question, an as-built survey, sealed by a surveyor, is required showing the
improvements, existing travelways , amount of encroachment, and any other submittal as requested
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by the planning commission . The burden of proof shall lie with the petitioner to support the

vacation.
20.70.130 . Vacation plat-Preparation, approval and recording . Upon approval of the vacation request by
the planning commission and no veto by the city council or assembly, the applicant shall have a surveyor
prepare and submit a plat including the entire area approved for vacation in conformance with KPB
20.10.080. Only the area approved for vacation by the assembly or council may be included on the plat.
The final plat must be recorded within one year of the vacation consent in KPB 20.70.110.
Platting Staff Comments: If the vacation is approved with requirements that change property lines or require
right of way dedication a subdivision plat will be required.
Staff recommendation: If approved, the applicant should work with the State and the Borough to complete
a plat that will finalize the approved vacation.
20.70.140. Vacation resolution-easement. Upon approval of an easement vacation not associated with
the vacation of a right-of-way or not requiring transfer of title or platting action, a vacation resolution may
be adopted by the planning commission and recorded by the planning department within the time frame set
out in the resolution to finalize the vacation. The petitioner is responsible for the recording fees.
Platting Staff Comments: If the vacation is approved with no additional requirements the State should
determine the method they wish to remove the permit.
Staff recommendation: If approved, the applicant should work with the State and the Borough to complete
a plat that will finalize the approved vacation.
20.70.150. Title to vacated area.
A.
The title to the street or other public area vacated on a plat attaches to the lot or lands bordering
on the area in equal proportions, except that if the area was originally dedicated by different
persons, original boundary lines shall be adhered to so that the street area which lies on one side
of the boundary line shall attach to the abutting property on that side, and the street area which lies
on the other side of the boundary line shall attach to the property on that side. The portion of a
vacated street which lies within the limits of a platted addition attaches to the lots of the platted
addition bordering on the area. If a public square is vacated , the title to it vests in the city if it lies
within the city and to the borough if it lies within the borough outside a city. If the property vacated
is a lot or tract, title vests in the rightful owner.
Platting Staff Comments: The area being discussed is a public easement with the underlying property
owned by the petitioner.
20. 70 .160. Partial vacation allowed. Where the planning commission finds that a right-of-way must be
preserved , but determines there is excessive width for all intended uses within the right-of-way , the
commission may approve a partial vacation of a right-of-way such that the width is reduced to the maximum
necessary for the intended use. Such vacation shall conform to this title for the class of right-of-way involved
except where the right-of-way is not intended to be used for vehicular purposes.
Platting Staff Comments: KPB standards require a 60 foot wide dedicated right of way.
Staff recommendation: All right of way dedication comply with the minimum width standard of 60 feet.
20. 70.170. Vehicular Access. The planning commission shall not approve the vacation of a right-of-way
unless an equal or superior right-of-way for vehicular access exists or will be provided in exchange. Where
two or more access points are necessary for large vacant or semi-vacant areas of land, the commission
shall consider density, use, projected development, and maintain sufficient rights-of-way to serve potential
use.
Platting Staff Comments: The petitioners own multiple lots surrounding the proposed vacation. They have
constructed a new access from Neighbors Road, a borough maintained roadway. While this does provide
them additional access as owners, staff has reviewed and notes that the access is still going through
multiple lots. To state that equal or superior access to their property has been given does not eliminate the
need for all lots to have adequate legal access. The vacation of the 30 foot wide AOL will result in a 30 foot
wide right of way, Park Road, when requirements are for 60 foot width. The AOL and Park Road also lead
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to a 50 foot wide right of way, Sara Jane Street. Sara Jane Street currently provides access to Daniels
Lake.
20.70.180. Other access. Other lawful uses that exist or are feasible for the right-of-way shall be considered
when evaluating a vacation request. When such uses exist or could exist within rights-of-way which are not
suited for general road use, the commission shall not approve the vacation request, unless it can be
demonstrated that equal or superior access is or will be available. The planning commission shall consider
whether alternate uses present public safety issues which support approval of the vacation .
Platting Staff Comments: AOL 220394 provides access to Sara Jane Street. Sara Jane Street is affected
by a low wet area but may provide pedestrian access to Daniels Lake.
20.70.190. Utility provisions. All existing and future utility requirements shall be considered when evaluating
a vacation request. Rights-of-way which are utilized by a public utility or which logically would be required
by a public utility shall not be vacated , unless it can be demonstrated that equal or superior access is or will
be available. Where an easement would satisfactorily serve the utility interests, and no other public need
for the right-of-way exists, the commission may approve the vacation and require that a public utility
easement be granted in place of the right-of-way .
Platting Staff Comments: It has been stated that the AOL was for public right of way and public utilities.
The petitioner states that utilities have been placed within AOL 220394. Reviews have been sent to the
utility companies.
Staff recommendation: Petitioner should work with the utility companies and grant any easements
requested by the providers.
20.70.200. Waterfront access provisions. A right-of-way which serves to provide access to public waters
shall not be vacated unless such a right-of-way is wholly impractical to all modes of transport including
pedestrian or the use of such right-of-way causes damage to the right-of-way, adjacent properties, the
waterbody or the watercourse , or threatens public safety which cannot otherwise be corrected and where
such continued damage or threat would be contrary to the public interest.
Platting Staff Comments: The proposed vacation is not direct access to public waters but does provide
access to Sara Jane Street which is legal access to Daniels Lake. Previously the petitioners offered to
dedicate a new access to the lake in exchange for the vacation of Sara Jane Street.
20.70.210. Other public areas. Dedications of land for use other than rights-of-way , which are considered
for vacation , shall be approved only when it is in the public interest. The commission shall consider the
intended purpose of the area, and any future uses of the area when making a decision. When a legitimate
public purpose is or would be served by use of the area proposed for vacation , the commission shall not
approve the vacation , unless the ownership of the land by the city or borough in a form other than dedicated
would adequately serve the intended use.
20.30.220. Section line easement vacations. Section line easement vacation petitions must comply with
the requirements of KPB 20.70.040, 20.70.050 and 20.70.060. A fee is required in compliance with KPB
20.70.060. Public hearing and notice must comply with the requirements of KPB 20.70.070, 20.70.080,
20.70.100, 20.70.110 and 20.70.120. The mail notice required in KPB 20.70.090 may be by regular mail.
Publication on the planning commission agenda, advertised once in local papers, posted in public areas
and on the borough website prior to the meeting will satisfy the publishing requirements . The petitioner is
responsible for all submittals required by the State of Alaska Department of Natural Resources (DNR) in
compliance with their procedures. The petition must be reviewed and approved by the planning commission
but final authority for approval and platting of the vacation rests with DNR. The petitioner is responsible for
coordination with DNR and submittals to DNR.
Platting Staff Comments: While this is not a section line easement it does fall under DNR jurisdiction and
will be subject to DNR review.
STAFF RECOMMENDATION : Based on the above means of evaluating public necessity established by
KPB 20.70, the merits of the proposed vacations , and staff comments, staff recommends approval of the
Page 7 of 8

Page 145 of 262

103

vacations as petitioned subject to providing a matching 30 foot right of way dedication for Park Road by
subdivision plat, the recommendation is also subject to:
1.
2.
3.
4.

Consent by KPB Assembly.
Compliance with the requirements for preliminary plats per Chapter 20 of the KPB Code.
Grant utility easements requested by the utility providers.
Submittal of a final plat within a timeframe such that the plat can be recorded within four years of
vacation consent (KPB 20.70.130) .

KPB 20.70.110:
A vacation of a street right-of-way, public area, or public easement within the borough outside of
the limits of cities may not be made without the consent of the borough assembly.
The assembly shall have 30 calendar days from the date of approval in which to veto the planning
commission decision. If no veto is received by the planning director within the specified period, the
borough shall be considered to have given consent to the vacation.
KPB 20.70.120:
A.
Denial of a vacation petition is a final act for which no further consideration shall be given
by the Kenai Peninsula Borough.
B.
Upon denial by the planning commission, no reapplication or petition concerning the same
vacation may be filed within one calendar year of the date of the final denial action except
in the case where new evidence or circumstances exist that were not available or present
when the original petition was filed.
KPB 20.70.130:
THE FINAL PLAT MUST BE RECORDED WITHIN FOUR YEARS OF THE VACATION CONSENT IN
KPB 20.70.110.
END OF STAFF REPORT
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STATE OF ALASKA
DEPARTto£NT OF NAT~AL RESOLRCES
DIVISION OF LAND AND WATER MANAGEMENT
AOL No. - 220394

RIGHT-OF-WAY PERMIT
THIS AGREEMENT made and entered into this 5th day of September, 1985, by
and bet~n the STATE OF ALASKA, actirg by and through the Deparbnent of
Natural Resources, Division of Land and Water Management, hereinafter referred
to as the granter and Southcentral District, Division of Land and Water
Management, actirg as _representative of and on behalf of the public
hereinafter referred to as the permittee.
WITNESSETH, that in accordance with the provisions of Sec. 38.05.850,
A.S. and the rules and regulations promulgated thereunder, the permittee
havirg filed an application for a right-of-way for: public ro~d and public
utility access with .the Division of Land and Water Management together with a
map showirg the definite location thereon of the line of right-of-way which
the permittee has adopted and agrees to be the specific and definite location
of the aforesaid right-of-way, and
Wt-EREAS, it is understood and agreed by the pe:mdttee herein that, as a
condition to the granting of the right-of-way applied for, the lard covered by
said right-of-way shall be used for no purpose other than the location,
construction, operation and maintenance of the said right-of-way over and
across the following described State lands, to wit: a 30 foot by 273 foot
right-of-way located within the Seward Meridian, Township 8 North, Range 11
West, Section 34: the North 1/2 of the South 1/2; also described on the
attached legal description, containing 0.192 acres, more or less.
TO HAVE AND TO t{)LO the same until the above described land shall no
longer be used for the above-mentioned purpose and subject to conditions and
reservations elseWhere set forth herein.

The as-built legal description revealing the right-of-way granted herein
has been attached hereto and made a part hereof. See attactvnent ~ r 1.
In the event that the right-of-way granted shall in any manner conflict
with or overlap a previously granted rig1t-of-way the permittee herein shall
use this right-of-way in such a manner as not to interfere with the peaceful
use ard enjoyment of the previously issued right-of-way and no i.nlprovements
shall be constructed by the permittee herein upon the overlappirYJ area unless
the consent therefor has first been obtained fran the permittee t.llder the
pre-existing right-of-way_.
The permittee in the exercise of the rights and privileges granted by
this indenture shall cOOl)ly with all regulations now in effect or as hereafter
established by the Division of Land and Water Management and all other Federal,

10-119 (72)
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State or municipal laws, regulations or ordinances applicable to the area
herein granted.
TI1e permittee shall utilize the lands herein granted consistent with the
purposes of the proposed use, as revealed by the application therefor, and
shall maintain the premises in a neat and orderly manner and shall adopt and
apply such ·safety ~asures as shall be necessary, proper and prudent with
respect to the use to which the land is subjected.

The permittee shall take all reasonable precaution to prevent and
s~press .brush and forest fires. No material shall be disposed of by burning
in open fire during the closed season unless a permit therefor has first been
obtained fran the agency etl1)owered by law to issue such permits.
Any lands included in this permit which are sold under a·contract to
purchase shall be subject to this permit. l.pon issuance of title to the
purchaser, this permit shall remain in effect until its date of expiration.
In case the necessity for the right-of-way shall no longer exist, or the
permittee should abandon or fail to use the same, then this permit shall be
terminated by usual and customary easement vacation process with the Kenai
Peninsula Borough.
The State of Alaska shall be forever wholly absolved fran any liability
for damages which might result to the pe111littee herein on account of this
permit having been cancelled, forfeited or terminated prior to the expiration
of the full time for which it was issued.
NlW THEREFORE, in accordance with the provisions of Sec. 38.05.850, A.S.
the rules and regulations promulgated thereunder and in accordance with
the conditions heretofore set forth or attached hereto and made a part hereof,
the permittee herein is hereby authorized to locate, construct, operate ard
maintain said right-of-way over and across the lands herein described.
and

IN WITNESS WI-ERECF', the said granter has caused these presents to
signed in duplicate and the permittee herein has hereunto affixed his
signature on the day and year first above written.

be

\·~IUl\nl\\ll\\
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~~~~~NAn.ul RESCJIF
Pennittee:

-Uf~~~~J~
~~\M~-:::::========~·-Richard A. Lefebvre
Acting Southcentral Regi9nal Manager
Division of Land and Water Management

~!TEO STATES OF AMERICA)
)ss.
State of Alaska
)

+"

This is to certify that on the q
day of ~ ..P T ~
, 19~
before me, personally appeared
'-½ o
LEFEIS,J.
o be known and
known by me to be the person namef in
execute;::
unent and
acknowledged voluntarily signing the same.

~wJ!

~

IN TESTIMONY Wl£REOF, I have here1.11to set my hand and affixed my official
seal, the day and year in this certificate first abo written.·

ad;

Grantor~~~~
Directo
Water Management
Divisio

Lardarxj

UNITED STATES OF AMERICA)
State of Alaska

)ss.
)

~-

This is to certify that on the
before me, personally appeared .t.:i:~.r..:..,u:,~fiilll:l~...&..11.,1.Q;&ill~~
known by me to be the person named in and who e
acknowledged voluntarily signing the same.
IN TESTIMONY WtEREOF, I have hereunto set my haro and affixed my official
seal, the day and year in this oortificat"./X,;'~en.
Notary Public In and for the State of Alaska
My conmission expires $11 ,,,< J/J.J 19f9 · ·
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Ri{tlt-of-Way Permit, AOL 220394
Attactvnent l

A parcel of land within the,Kenai Peninsula Borough, Third .l.Jdicial
District, Alaska more particularly described as follows:
Beginning at the Southeast corner of. Govemnent Lot Thirty-Five (35),
Section Thirty-Four (34), Township Eight North (T8N), Range Eleven West
(RllW), Seward Meridian, Alaska, said corner being established by Alaska State
Land Survey Plat No. 80-71, Kenai Recording District, the true point of
beginning and corner number one of this parcel.
Thence S89°54'4l"W, 272.4 feet along the south line of Government Lot
Thirty-Five (35) to an Alaska State Land survey monunent of the easterly
boundary of a 60 foot right-of-way and corner nunber two.
Thence N24°20'14"W, 32.95 feet along the easterly t:x>undary of the 60 foot
right-of-way to corner nunber three.
Thence N89°.54'4l"E, 286.09 feet to the east tx:>undary of Goverment Lot 35
and comer nunber four.
· Then S0°06' .54"E, 30.00 feet along the east bmn:fary of Governnent Lot 35
to corner runber one and the point of ~inning.
·
Containing 0.192 acres more or less.
Basis of bearing is Alaska State Land Survey #79-210.
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RECEIVED

DEC 3 O2020

TO: Platting Authority
Kenai Peninsula Borough
144 N. Binkley St.
Soldotna, AK 99669

Borough Clerk's Office
Kenai Peninsula Eorcugh

SUBMISSION TO PLATTING AUTHORITY FOR CONSIDERATION
Of PETITION TO STATE OF ALASKA TO VACATE A RIGHT OF WAY PERMIT
[11 AAC 51.065)
1.
We, the undersigned Petitioners, being the owners of the property described in
Right-of-Way ("ROW") Permit ADL 220394, have filed a Petition for Right of Way Permit
Vacation Within A Local Platting Authority ("Petition"), with the State of Alaska, Department of
Natural Resources, Survey Section, 550 W 7th Avenue, Suite 650, Anchorage, AK 99501.
In the Petition, we requested the State of Alaska's vacation of ROW Permit ADL
2.
220394. A copy of the Petition, together with a copy of Attachment A to Petition, Maps, a copy
of Attachment B to Petition, Petition Documents Table, and copies of the records attached to
Attachment B,.are all attached to and submitted with this submission.
3.
Authority for filing with State. The Petitioners filed their Petition with the State
of Alaska under the authority of 11 AAC 51.065, if 11 AAC 51.065 applies to vacation of ROW
Permit ADL 220394, and without waiving Petitioner's claim that ROW Permit ADL 220394
terminated on 9/25/1996 in accordance with its own term~ and conditions when the State granted
Government Lot 17 to the. Alaska Mental Health Trust Authority without a contract to purchase.
4.
Authority for filing with Kenai Penisula Borough. Under 11 AAC 5 l .065(b), a
vacation petition must also be submitted to the platting authority for consideration, including
notice and a public hearing, in accordance with the procedures set out in AS 29.40.120--.150, if
the platting authority is established by a municipality, unless the platting authority, under 11
AAC 51.065(c), declines to consider the petition on the grounds that ROW Permit ADL 220394
is unplatted.
5.
Permit Location; Permit Unplatted. The location of ROW Permit ADL 220394
is along the southern boundary of Petitioners' Government Lot 17 ("GL 17"), T8N Rl 1W, S.M.,
as depicted on the map and ROW Permit ADL 220394 itself. ROW Permit ADL 220394 is
unplatted, and is not a section line easement. See Attachment A to Petition, Maps, page l; and
Attachment B to Petition, Petition Documents Table, Document No. 8 listed on and attached to
the Petition Documents Table.
6.
Other Information. Other information submitted in the Petition includes
information on the land ownership, the original purpose, the reasons for the vacation request, and
a description of alternate rights-of-way. The records attached to Attachment B To Petition,
Petition Documents Table, document the relevant history of the land ownership of GL 17, as
well as other relevant land, including Government Lot 19 ("GL 19"), former Government Lot 18
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(" GL 18") and its later subdivisjon into the three lots of Rappe Park Subdivjsion, Plat No. 86219.
7.
Petitioners' Attorneys. Attorneys for the Petitioners designated to receive
service by mail or emaj[ are: Robert J. Molloy and Kristine A. Schmidt, Molloy Schmidt LLC,
110 S. Willow St., Suite 101 , Kenai , AK 99601 , (907) 283 -7373 (Voice) ,
bob@mo1loysch:midt.com.

8.
No Waiver. By filing this application, Applicants .do not waive their clajm that
ROW Permit ADL 220394 has te1minated in accordance wjth its tenns and conditions; or that
AS 29.40.120-.150 and KPB 20.70 do not apply to this vacation because ADL 220394 is not a
platted or dedicated right of way.

9.

Request. The Applicants request that the Borough Platting Authority:

(a)

Decline to consider the petition on the grounds that ROW Permit ADL 220394 is
unplattted, under 11 AAC 51.065(c); or

(b)

Do not object to State of Alaska approval of the Petitio to vacate ROW Permit
ADL 220394.
I

P.O. Box 8567

Nilciski, AK 99635
(907) 776-8656

P.O. Box 8567
Nikiski, AK 99635
(907) 776-8656
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Huff, Scott
From:

Sent:
To:

Cc:
Subject:

Dubour, Adam J (DFG) <adam.dubour@ala ska .gov>
Thursday, January 28, 2021 3:24 PM
Huff, Scott
Clements, Peggy
RE: <EXTERNAL-SENDER > RE: ROW VACATION REVIEW FOR FEBRUARY 8, 2021
MEETING: ROW State Review Group, HEA, ACS, ENSTAR, GCI, NIKISKI COUNCIL, NIKISKI
EMS

CA UTION:This email originated from outside of the KPB system. Please use caution when responding or
provid ing info rmation. Do not click on links or open attachments unless yo u recognize the sender, know the
content is safe and were expecting the communication.
Scott,
Thanks, this is useful background information, particularly regarding the validity of the patent ROW easements in Lot
19. That's new information for me. As long as the 60' ROW to Daniels Lake will be dedicated on the subsequent platting
action, ADF&G doesn't have any comments on this current preliminary plat.
Thank you for your time,
Adam
From: Huff, Scott <shuff@kpb.us>

Sent: Thursday, January 28, 20218 :24 AM
To: Dubour, Adam J (DFG) <adam .dubour@alaska.gov>
Cc: Clements, Peggy <PClements@kpb.us>
Subject: RE : <EXTERNAL-SENDER>RE: ROW VACATION REVIEW FOR FEBRUARY 8, 2021 MEETING : ROW State Review
Group, HEA, ACS, ENSTAR, GCI, NIKISKI COUNCIL, NIKISKI EMS

Adam,
Yes, the last request was denied . Since that time it has been determined that the patent ROW easements are common
law right of ways where the offer for the ROW has not been accepted . Therefore Govt. Lot 19 is not subject to 50 foot
right of ways on the east and west boundary. Also ADL 220394 is under state management and should not have been
included in the previous submittal. With this new information the ROW vacation application is allowed to be revisited by
the planning department.
KPB has not yet received a new appl ication to vacate dedicated platted right of ways . The overall concept plan is
showing the final goal for the land owners.

Scott
From: Dubour, Adam J (DFG) (mailto:adam.dubour@alaska.gov]

Sent: Wednesday, January 27, 2021 6:07 PM
To: Huff, Scott <shuff@kpb.us>
Cc: Clements, Peggy <PClements@kpb.us >
Subject: RE : <EXTERNAL-SENDER>RE : ROW VACATION REVIEW FOR FEBRUARY 8, 2021 MEETING : ROW State Review
Group, HEA, ACS, ENSTAR, GCI, NIKISKI COUNCIL, NIKISKI EMS
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CAUTION:This email originated from outside of the KPB system. Please use caution when responding or
providing information. Do not click on links or open attachments unless you recognize the sender, know the
content is safe and were expecting the communication.
Hi Scott,
Oh interesting. Thanks for this info. I was under the impression that the last request (2020-059V) was denied by the
planning commission . Was it subsequently approved after negotiations with the Olivas? Either way, I think as long as the
60' ROW from Park road to Daniels Lake will be dedicated, then ADF&G's concerns have mostly been addressed. I guess
the only other question I had would be if there were any provisions regarding long-term maintenance responsibilities for
the newly dedicated ROW to Daniels Lake? Other than that I don't think we'll have any further comments on the matter.
Thanks for your time.

Adam DuBour
Habitat Biologist
Access Defense Program
Alaska Department of Fish and Game
Division of Wildlife Conservation

333 Raspberry Road
Anchorage, Alaska 99518
(907)267-2292*
adam.dubour@alaska .gov
*Telecommuting, voice mails will be forwarded to email

From: Huff, Scott <shuff@kpb.us>
Sent: Wednesday, January 27, 20214:26 PM

To: Dubour, Adam J (DFG) <adam.dubour@alaska .gov>
Cc: Clements, Peggy <PClements@kpb.us>
Subject: RE : <EXTERNAL-SENDER>RE: ROW VACATION REVIEW FOR FEBRUARY 8, 2021 MEETING : ROW State Review

Group, HEA, ACS, ENSTAR, GCI, NIKISKI COUNCIL, NIKISKI EMS
Adam,
After the petition was submitted KPB met with the applicants and their attorneys. A letter and an overall concept
subdivision was submitted to show the final goal of the applicants. The letter and drawing are attached to this e-mail.
The overall conceptual drawing is showing the following
Vacation of ADL 220394
Vacation of Park Rd. ROW and Sara Jane Street where fronting Lot 1 Rappe Estates KN 87-105
Dedication of 30 feet right of way to match the remaining portion of Park Road (same area as where AOL 220394
is being vacated)
Dedication of a 60 foot right of way from Park Rd . to Daniels Lake. This ROW has already been improved with
stairs constructed and dirt excavation to provide pedestrian access to the lake.)
I believe there are two driveways that have been constructed, one in the south 30 feet of Park Rd. and one in AOL
220394. I have been on site last fall (Sept./Oct.) and took pictures of this area. I do not believe that any changes have
occurred since that time. The gate located in ADL 220394 (on the extension of Lot 1 and Lot 2 boundary) is probably still
there.
2
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The Planning Commission is not expected to ground truth this area but if I have the opportunity I will try to stop by the
area to provide updated photos to the commissioners .
Let me know if you have any additional questions.
Scott
From: Clements, Peggy
Sent: Wednesday, January 27, 2021 2:07 PM
To: 'Dubour, Adam J (DFG)' <adam.dubour@alaska.gov>; Huff, Scott <shuff@kpb.us>
Subject: RE : <EXTERNAL-SENDER>RE : ROW VACATION REVIEW FOR FEBRUARY 8, 2021 MEETING : ROW State Review
Group, HEA, ACS, ENSTAR, GCI, NIKISKI COUNCIL, NIKISKI EMS

Hello Adam,
I am forwarding your question below to Scott Huff for comment.
Kind regards,
Peggy
From: Dubour, Adam J (DFG) (mailto :adam.dubour@alaska .gov]
Sent: Wednesday, January 27, 202111 :13 AM

To: Clements, Peggy <PClements@kpb.us>
Subject: <EXTERNAL-SENDER>RE : ROW VACATION REVIEW FOR FEBRUARY 8, 202 1 MEETING : ROW State Review Group,
HEA, ACS, ENSTAR, GCI, NIKISKI COUNCIL, NIKISKI EMS

CAUTION :Thi s email originated from outside of the KPB system. Please use caution when responding or
providing info rmation. Do not click on links or open attachments unl ess yo u recognize the sender, know the
content is safe and were expecti ng the communication.
Hi Peggy,
I was just hoping to check in on this ROW Vacation . I assume that t his preliminary plat was submitted by the Ol iva' s. Of
course, as in the previous ROW vacation requests, ADF&G's co ncern is access to Daniels Lake.
Would you have any additional information that would be useful for ADF&G's review of this ROW Vacation . W ithout a
survey its unclear if the 30' ROW for Park road would still be useable (i .e. not blocked by vegetation or structures).
Would there be any effort by the Planning Commission to ground truth this?
Thanks,

Adam DuBour
Access Defense Program
Alaska Department of Fish and Game
Division of Wildlife Conservation
333 Raspberry Road
Anchorage, Alaska 99518
(907)267-2292
adam.dubour@alaska.gov

3
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From: Clements, Peggy <PClements@kpb.us >
Sent: Tuesday, January 19, 202112:38 PM
To: Eaton, Belinda L (DOT) <belinda.eaton@alaska .gov>; Biloon, Joselyn (DOT) <joselyn.biloon@alaska.gov>; Simpson,

Danika L (DOT) <danika.simpson@alaska .gov>; Horton, George C (DNR) <george.horton@alaska.gov>; Rinke, Hans J
(DNR) <hans.rinke@alaska.gov>; Kastner, Lorraine S (DOT) <lorraine.kastner@alaska.gov>; Hooyer, Patricia (DOT)
<louise.hooyer@alaska .gov>; 'mark.fink@a laska .gov' <mark.fink@alaska .gov>; Wilson, Mistee R (DOT)
<mistee.wilson@alaska .gov>; 'Neuendorf, Cody' <CNeuendorf@HomerElectric.com >; Byron Jackson
<byron.jackson@acsalaska .com >; Bradley Beck <bbeck@gci.com >; ENSTAR ROW <row@enstarnaturalgas.com >;
Dubour, Adam J (DFG) <adam .dubour@alaska.gov>; 'Supertrucker2b4u@yahoo.com' <Supertrucker2b4u@yahoo.com >;
Crisp, Bryan <BCrisp@kpb.us>
Subject: ROW VACATION REVIEW FOR FEBRUARY 8, 2021 MEETING: ROW State Review Group, HEA, ACS, ENSTAR, GCI,
NIKISKI COUNCIL, NIKISKI EMS

Hello,
Attached sketch to be reviewed for the February 8, 2021 meeting. Please provide comments by January 29,
2021 to ensure the comments will be included in a right-of-way vacation staff report. Right-of-way vacation
comments will be accepted until the Planning Commission's review has concluded.

PIN 01341069
Kind regards,

Peggy Clements
Platti ng Technician
Plann ing Department

907-714-2207
M

..Ill.A IIOIIOUCIN

L44 Nol'III...., laldalnl,AIIIIIIINff

PUBLIC RECORDS LAW DISCLOSURE : This email and responses to this email may be subject to provisions of Alaska Statutes and
may be made available to the public upon request.
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STATE OF ALASKA DEPT. OF NATURAL RESOURCES
SUBMITTAL LETTER
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TO: State of Alaska
Department of Natural Resources
Survey Section
550 W 7th Avenue, Suite 650
Anchorage, AK 99501-3576

EVNo:

-----

PETITION FOR ROW PERMIT VACATION
WITHIN A LOCAL PLATTING AUTHORITY
1.
We, the undersigned Petitioners, being the owner of the property across which
Right-of-Way ("ROW") Permit ADL 220394 is located, request the vacation of ROW Permit
ADL220394.
.
2.

Permit Location.

The location of ROW Permit ADL 220394 is along the
southern boundary of petitioner's Government Lot 17 ("GL 17"), T8N Rl 1W, S.M., as depicted
on the accompanying map and the permit itself. For the map, see Attachment A to Petition,
Maps, Map No. 1; the area proposed to be vacated is highlighted in green. · For the permit, see
Attachment B to Petition, Petition Documents Table, Document No. 8 listed on and attached to
the Petition Documents Table.

3.

Land Ownership. The Petitioners are the owners of the properties described as follows:
Government Lot 17 ("GL 17"), Sec. 34, T8N, Rl 1W, S.M., Kenai Recording
District, Third Judicial District, State of Alaska; and
Government Lot 19 ("GL 19"), Sec. 34, T8N, RllW, S.M., Kenai Recording
District, Third Judicial District, State of Alaska.

The Petitioners' business, Triple-Knot Land & Livestock, LLC, is the owner of the property
described as follows:
Lot One (1), Rappe Park Subdivision, according to Plat No. 86-219, Kenai
1
Recording District, Third Judicial District, State of Alaska.
These three properties are adjacent to each other.

4.

Original Purpose. On 10/23/1984, Petitioner Lou Oliva applied for a permit to

build a driveway across GL 17, which was then owned by the State of Alaska (and believed to be
under selection by the Kenai Peninsula Borough), in order to access his adjacent GL 19, since
that lot was landlocked. On 3/28/1985, DNR issued a Land Use Permit ("LUP'') to Mr. Oliva,
which authorized him to build a driveway and place utilities on GL 17. Unbekp.ownst to Mr.
Oliva, DNR then issued ROW Permit 220394 on 9/9/1985 for the location, construction,
1

This is the original plat. Am.ended plats 87-49 and 87-105 were recorded later, which were not
approved by the Kenai Peninsul~ Borough; so their legal status is uncertain.
- 1 - PETITION FOR PERMIT VACATION
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operation and maintenance of a right-of-way.
Documents Table, Documents Nos. 5, 6, 7, 8.

See, Attachment B to Petition. Petition

In 1985, Mr. Oliva built his driveway on GL 17 and had utilities put in; and he and his
family have used the driveway and utilities ever since. No other persons use or have any need to
use their driveway or utilities.

5.

Reasons for Vacation Request. The petitioners request the vacation of ROW

Permit ADL 220394 for the following reasons.
On 9/25/1996, the State conveyed GL 17 to the Alaska Mental Health Trust Authority
("AMHTA") as Mental Health Trust Land. This conveyance terminated ROW Permit ADL
220394 in accordance with its terms and conditions. However, Petitioners discovered that DNR
recorded ROW Permit ADL 220394 in 2018 through 2020, three times, for reasons unknown to
the Petitioners.
The petitioners purchased GL 17, containing ROW Permit ADL 220394, from the
AMHTA, and the deed was recorded on 8/30/2019. Since then, the petitioners have been
moving forward with their property development plans.
Petitioners and their business now own property on all sides of the ROW Permit ADL
220934 area: GL 17, GL 19, and Lot 1, Rappe Park Subdivision. The petitioners continue to use
the land in ROW Permit ADL 220394 as their private driveway, which they constructed in 1985,
and which no one else uses or needs to use. ROW Permit ADL 220394 has terminated in
accordance with its terms and conditions.
To make sure that there is no confusion about Petitioners' property rights in GL 17, the
Petitioners request to vacate ROW Permit ADL 220394 in order to clear DNR recordings related
to ROW Permit ADL 220394, which encumber their title to GL 17. The only development under
ROW Permit ADL 220394 was Petitioners' driveway and utilities, which no one else uses or
needs to use. There is no public necessity or purpose to use Petitioner's driveway, as it deadends at petitioners' property, GL 19. It is highly unlikely that the State will use public funds to
construct a public road in the ADL 220394 area, which road could be at most 30' wide and less
than 300' in length, and would terminate at the property line of Petitioners' GL 19.
Vacation of ROW Permit ADL 220394 should also terminate a multi-year conflict with
neighbors Jeffrey and Bonnie West, who own Lots Two (2) and Three (3), Rappe Park
Subdivision -- at least with respect to their recent complaints about the Olivas' use of ROW
Permit ADL 220394 area.
The Wests' complaints against the Olivas began when the Wests were the unsuccessful
bidders in competition with the Olivas to buy surrounding AMHTA property, including GL 17.
The Wests have other public and private access to their two Rappe Subdivision lots through: (1)
original Park Road, which crosses GL 17, as shown in Alaska Land Survey 79-210, and which
dead ends at platted Craig Drive shown on Plat 86-219; (2) platted Craig Drive, renamed Park
Road ("Park Road Extension"), which the Wests cross over from their residence to access
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original Park Road; and (3) the original road to Daniels Lake from the end of original Park Road
through the Wests' property, as shown on ASLS 79-210, which the Wests currently use as a
driveway(s). Original Park Road was and is currently maintained by the Kenai Peninsula
Borough; Borough maintenance ends at Craig Drive/Park Road E>..1:ension.

Description of the alternate right(s)-of-wav. Petitioners can access GL 17
6.
directly through original Park Road, and they can continue to use their driveway they bui lt in U1e
ADL 220394 area to access GL 19. Petitioners can also access GL 19 through their new
driveway built in 2019, which connects with Neighbors Drive, a Borough-maintained right of
way, to Petitioners' residence on GL 19. There is an alternate 30 right of way adjacent to the
ADL 220394 area, platted as Craig Drive on the Rappe Park Subdivision Amended plat;
renamed in 1997 as Park Road ("Park Road Extension"). Park Road Extension has been
improved in sections, which are currently used by tl1e Petitioners' neighbors Jeffrey and Bonnie
West to access their Lots 2 and 3; and is almost completely bui lt. Therefore, a new alternate
right-of-way is not necessary.
As stated above, the Wests, who own Lots 2 and 3 in Rappe Park Subdivision, have
public and private access to thefr properties tlu·ough original Park Road, which crosses GL 17, as
shown in Alaska Land Survey 79-210, Craig Drive/Park Road Extension, and the original road to
Daniels Lake through tl1eir Lot 2, Rappe Park Subdivision Amended.

7.
Authoritv for fil ing. The petitioners file this petition under tl1e authority of AS
29.40.120 and 11 AAC 51.065, if AS 29.40.120 and 11 AAC 51.065 app ly to vacation of ROW
Permit ADL 220394, and without waiving petitioner's property rights in any of their prope1ties or
their claim tlrnt ROW Permit ADL 220394 terminated on 9/25/1996 in accordance with its own
terms and conditions.
8.
Signa tures. The undersigned Petitioners by their signatures certify that they are
the owners of and have possessory rights in the prope1ty described next to their signatures.
PETITIONERS:
Name & Signature

Legal Descriptions

Mailing Address/Phone

See paragraph 3,
above

P.O. Box 8567
Nikiski, AK 99635
(907) 776-8656

See paragraph 3,
above

P.O. Box 8567
Nikiski, AK 99635
(907) 776-8656

9.
Additional Information
The accompanying Attachm ent B To Petition,
Petition Documents Table, describes the records attached to Atta chment B. Those attached
records document the relevant history of the land ownership of GL 17, as well as other relevant
- 3 -PETJTION FOR PERMIT VACATION
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land, .including Government Lot 19 ("GL 19"), former Government Lot 18 ("GL 18") and its
later subdivision into the 3 lots of the Rappe Park Subdivision.

10.
Petitioners' attorneys. Attorneys for the petitioners designated to receive service
by mail are: Robert J. Molloy and Kristine A. Schmidt, Molloy Schmidt LLC, 110 S. Willow
St., Suite 101, Kenai, AK 99601, (907) 283-7373 (Voice).
11.
Petitioners' Survcvor. Surveyor for the petitioners is S. A. Sam McClane,
McLane Consulting, Inc., P.O. Box 468, Soldotna, AK 99669, (907) 398-1054 (Voice).
12.
No Waiver. By filing this position, Petitioners do not waive their claim that
ROW Permit ADL 220394 has terminated in accordance with its terms and conditions.
At a later date, Petitioners may also submit additional information regarding those
records and other records which relevant to the history of land ownership and this petition.

- 4 - PETITION FOR PERMIT VACATION
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ATTACHMENT A TO PETITTON
TO: State of Alaska
Department of Natural Resources
Survey Section
550 W 7th Avenue, Suite 650
Anchorage, AK 99501-3576

EVNo: - - - -

MAPS

I

Descriotion:
Map -- with area to be vacated highlighted in green

2

Map -- from LUP and ROW Permit 220394

3

Map - Orthomosaic Drone Photo 9/12/2020 with area to be vacated highlighted
in green cross-hatched

No.:
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ATTACHMENT B TO PETITION
TO: State of Alaska
Department of Natural Resources
Survey Section
550 W 7th Avenue, Suite 650
Anchorage, AK 99501-3576

EVNo: - - - -

PETITION DOCUMENTS TABLE
Date:

Descriotion:

No.:
1

8/01/63

Patent 1232789 (excerpt) by U.S.A. to SOA of Government Lots 17, 20, 22,
23, 35, 36, and 37

2

10/15/63

Patent 1233765 by U.S.A to Rene N. Beek of Government Lot 18

3

12/5/63

Patent 1234325 by U.S.A to Jesse D. Nichols, Sr. of Government Lot 19

4

8/21/80

Alaska State Land Survey No. 79-210

5

10/23/84

Application for Right-Of-Way-Permit
- Applicant: Louis F. Oliva, Jr.
- File: ADL 220394
Documents from DNR File: ADL 220394:

6

Page 1: Letter 1/22/85 by KPB Staff to DNR [KPBPC non-objection to 30'
wide public ROW permit]

Page 2: DNR Memo 2/25/85 [issue private, non-exclusive easement to
Oliva]

Page 3: Letter 3/12/85 by KPB Staff to DNR [KPBPC recommends 30'
wide public access and utility easement]

Page 4: DNR Memo 3/15/85 [Rappe will not allow use of his adjacent
property for Oliva's access]
Pages 5 - 8: DNR Memo 3/18/85 [plan was to issue private, non-exclusive
easement to Oliva; KPB may select land, KPBPC recommends 30' wide
public access and utility easement; decision not to object to KPBPC
recommendation and to issue a land use·permit to Oliva for entry onto the
land for the purpose of construction]
7
8
9

10/24/84- Case File Abstract, Summary, File: ADL 220394
10/14/20
Right-Of-Way-Permit ADL 220394
9/11/85
6/16/86

Minutes of Meeting of Kenai Peninsula Borough Planning Commission on
Prelim.inarv Plat, Raooe Parle Subdivision

-1-ATIACHMENTB
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10
11

12
13

11/12/86
Filed
8/27/87
Filed
9/25/96
Recorded
8/27/19

Plat No. 86-219, Rappe Park Subdivision
Plat No. 87-105, Rappe Park Subdivision Amended
Quitclaim Deed No. 8000072 (excerpt), SOA to AMHTA
Quitclaim Deed, QCD No. 928, MHT 9200669A, AMHTA to Oliva
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~bi.ltnittb &tatts of ~m~rfta
.

.•

.r:- ..
... . ··•.
WHEREAS. a certifi~ of the Larid OffiC!! at · ·· A~c-horage
, AiaaJta, Is now deposited
Bureau of Land Management. whereby it appears that pursuant to the act ot dongreas of.
June 1, 1938 (S2 . Stat. 609), as amended by the Act of July 14, 194S
(59 Stat. 467),
. . .
.·
·• .· ·
·
and the acts 111pplemental thereto,
the~ of
Renee M. Beek
.
.

m the

hu been establlahed and that the requirementil of law pertaining to the clalni have. been met. f- the
following · deilc:'r-ibed
.
. . .
.
.. ·
..
. . land:
Seward Meridian, Alaska,

T. 8 R. , R, 11 W.,

.

Sec. 34, Lot 18~/
The area described contains
3 • 71
acrea, aecording to the offlclal plat of the survey of the
said land, on file in the ~ureau of Land Management:

NOW KNOW YE, That the UNITED ST.ATES OF .AHERICA, in conaideration of the prenuaes,
DOES HEREBY GRANT unto the said claimant and to the heirs of the said claimant the tract above
described; TO HAVE AND TO •H9LD the same, together with all the rights, privileges, immunities,
and appurtenances', of whatsoever nature, thereunto belonging, unto the said claimant ~d to the heirs
and usigna of the said claimant . fol"ffer; subject to (1) any vested and accrued water righta-!or mining, agricultural, manufacturing, or other purpoaes, and rights to ditches and reservoirs uaed in COIUleC>
tion with such water rights, as ma, be recognned and acJmowledpd by the local customs, laws, and .
decJafona of courts ; and · (2) the zuervation ·of a right-of-way for ditches or canala conatructed by the
authority of ,t he United States, fn accordance wi!Jl the aet of .August 80, 1890 (26 Stat., 891, 48 U. S. C,
sec. 946). There fa also reaerv~ to tQe United States a dght-of-wq for the conatructfon of railroada,'
telegraph and telephone lines, in accordant.e with aection l of the act of Karch U, 191' (88 Stat., 805, 48 .
U. S. C. sec. 806).

.

Excepting and reserving, aliro, · to the United Stat~s all oil, · gas
and other mineral deposits, in the land ao patented, together with
the right to prospect for, mine, and remove tbe same according to the
provieions of e·a id Act of June 1, 1938 .

,,

·i
I

This patent i. s subject ~o a right-of-way tiot exceeding -SO feet in
width, · for roadway and public utilities purposes , to be located aloni
the
·
land.

Wmma>F, the undersigned authorised officer of
the Bureau of Land Jlanagement, in ac:cordanee -with the
proviaiona of the Act of .Tune 17,.1948 (62 Stat., 476), baa,
In the name of the United States, caused these Jett.er• to be
:. made Patent, and the Seal of the Bureau to be hereunto
'J.'Bs'mlONY

affixed.

.. GIVBN under my hand, in the Diatrict of Columbia, the
·, . FIFTBBRl"H
dq of
OCTOBBR . . in the year of : .
ourLordonethouaandninehundredand SilTY-TRllBE :
and of the Independence of the United Statee the one hundred· ,
~ BIGBTY-BIGBTB.

: ··For.,. the Director, Bureau of ;Land M~ent.
Patent Number

1233765 ..
'· .

.:~:cti~¾~:¥:i"'~·
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!April I.,_.

Anchorage 047793

~be ltnittb ~tates of amerfta
WHEREAS, a 4!ertificate of the Land Office at
Ancho~age
, Alaska, is now deposited
in the Bureau of, Land Management, \\'hereby it appears that pursuant to the act of Congress of
June 1, 1938 (52 Stat. 609), •• ••ended by the Act of July 14, 1945
(59 Stat. 467).
and the acts supplemental thereto, the claim of
Jeaae D. Ricbola, leaior,
has been established and that the requirementa "f law pertaining to the claim have been met, for the
following deacrlbed land;

Seward Neridlaa, Alaaka.

T. 8

a., t.

ll V.,

Sec. 34, Lot: 19.
'!he area deacribed contains
S .19
acres, according to the official plat of the survey of the
nid land, on file in the Bureau of Land Management :
NOW KNOW YE, That the UNITED STATES OF AMERICA, in consideration of the premises,
DOES HEREBY GRANT unto the said claimant and to the heirs of the said claimant the tract above
described; TO HAVE AND TO HOLD the aamc, together with all the rights, privileges, immunities,
and appurtenances, of whatsoever nature, thereunto belonging, unto the said claimant and to the heirs
and uaigns of the said claimant forever ; subject to (1) any vested and accrued water right& for mining, agricultural, manufacturing, or other purposes, and rights to ditches and reservoirs used in connection with auch \\;ater rights, as m~ be recogniud and acknowledged by the local customs, laws, and
decisions of courts; and (2) the reservation ·of a right-of-wa)• for ditches or canals constructed by the
authority of the United States, in accordance with the act of August SO, 1890 (26 Stat., 391, 48 U. S. C.
sec. 945). There is also reserved to the United States a right-of-way for the construction of railroads,
telegraph and telephone lines, in accordance with section 1 of the act of March 12, 1914 (88 Stat., 305, 48

u. s. c. sec. 305).

.

laceptlng and reaervi•I• aleo, to the United States all oll, ga•
aad other • lneral depoelte, ln the land ao patented, to1ether vlth
the right to proepect for, mlae and remove the aa• e accordlag to the
provlaiona of aald Act of June 1, 1938.

Thie pateat l• aubJect to a right-of-way not excaedina SO feet la
width, for roadway and public utllitiea purpo•••• to be located aloag
the eaat and weat boundari•• of aald laad.

IN 'l'EsTIMONY WHEREOF, the undersigned authorized officer of
the Bureau of Land .Management, in accordance with the
provisions of the Act of June 17, 1948 (62 Stat., 476), baa,
in the name of the United States, caused these lett.ers to be
made Patent, and the Seal of the Bureau to be hereunto
affixed.
GIVEN under my hand, in the District of Columbia. the
PIPTB
day of DBCIDlBIR
in the year of
our Lord one thousand nine hundred and S IXTT-TBl.11
and of the Independence of the United States the one hundred
and
llCRTY-IIGBTB.

[BEAL)

For the Director, Bureau of Land Management.
[
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STATE or . ALASKA

2203]Lj

· Uf. PAR I}fr:NT OF !U, Tl,Tu\.L RESOURCRS
DIVISION OF LANDS

APPLICATION FOR RICHT-OF-\.'AY PERMIT
Oat1~:

LOU. i..s

The undcruignod

F. 0 /,~e1._J

7

J

residing at _ _ __

,Tr,

,Rf. l-&%35-~ lc-no:;Ak 99y,// /4;r10,.;.1e, A/,'kisbkp,Afui-i)

horoby applLca to the Director of

'?Oh,~~u.rrtJ
feet
~

the Division of undo, Department of Noturnl Rcoources, for Right-of-I/Dy ~
I

feet ln l ength located in Section
Range

//

_&~...uu~i~a~r....Jc/~---

/J)e..S f

__,._3,,,__,1./'----'

8"

Township ------

Hcridlnn, containing an ~rco of

ohO\IT\ on the plot attached hereto in triplicate copies, for the purpose of conGtructins nnd mnintoining thereon
for pi.J,uate-, public,

iRU

.t

t-lfflt,

3~lt::,~+!.. ..-:.....Jor;ut:......:.-.f:W~&-j~1---------

O _ _.r.r:...,L:·

year-long use (a trike inapplicable word:i) •

State briefly the etandords of construction of propJsed improvemento:

Gra. ve I o-r-.

boe

j

reir..11e (,roo.,c{, ·

u.nder !J roun,cl m~i"'- J°'s l,',,.,,e, ti befer!JroM?L/tel'f'Ao" e

i ovecb.ecvf elec,tC''c. l,'ne.

-oIf this application lo approved, I agree to construct and m.aintoin the. improvements
autnori%ed in a workmanlike manner, to koep the area in a neat nnd sanitary conditi'on; if
sa.6 right-of-way ia to be constructed ncrosa leosod lands, I agree to reimburoe the lessee
for all dpmagea to crops and improvements, to the extent of the fair market voluc the~eo~,
which may be damaged or deotroyed as the result of the construction of soid right-of-way,
p~ to comply with all the laws, rules and regulations pertaining thereto: and . *provided
£ur~her that upon termination or relocation of the Ri
- f-Wny fa whic application is
herein made, I agree to remove or relocate the imp
cmcnt and r
t e
ithout
8
cost to the State and to the satisfaction of the !rector

~

ies of letter-size plat, show
rlinc to establish monUlllente
scale 4" to 8 11 per
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October 23 , 1984
State of Alaska
Dept. of Natural Resources
Land & Water Management
South Central Region
Pouch 7-005
Ancnorage, Alaska 99510
ATTN:
RE:

Mike Budville
Right-of Way Application

Dear Mr. Budville:
I would like a permit to use part of your land
for a minimum 20 1 right-of-way for road and utilities. This
Will be used to access my property which will begin
construction hopefully this year if your permit ts issued .
I have been in the excavating business for eight
years now and can assure you of a neat, orderly, and
professional job, completed in a very timely manner .
Thank you,

/7/n&!&_~(}~

Louis F. Oliva, Jr.
By: Anita L. Oliva

22039,1
. •.- -

.. .

·'
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KENAI PENINSULA BOROUGH
BOX 850

•

SOLDOTNA , ALASKA
PHONE 262 · 4441

99669

STAN 'fl-I MP'J N

MAYOR

January 22, 1985

Mary Sims-Walter
Natural Resource Officer
State of Alaska
Department of Natural Resources
Division of Land & Water Management
3601 C Street - Pouch 7-005
Anchorage, AK 99510
RE:

Right-of-way Application - ADL 220394
Sec. 34, T8N, R11W, S.M.

The Kenai Peninsula Borough Planning Commission met on
January 21, 1985 and considered the above. The Commission
voiced non-objection to the issuance of a 30 ft. wide public
right-of-way permit.
Should you have any questions or desire additional information, please contact us.
Sincerely,

·--::,..
! ,~

-·

--· - ~_,...
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....!arch 1.2, 1 985

-ike Budhill
State o-f ~laska
Department of ~~atural Resources
Land & ~ater Management
Pouch 7-005
Anchorage, AK
99510

Re :

ADL 220394 Right-of-~ay Permit
Applican~ :

F. J . Olivia , Jr.

Dear Mr . Budhill:
At the eeting of ~arch 1 1, 1985, the Kenai Peninsula
Borough Planning Commission again reviewed the referenced
permiL applicaLion. The act ion taken by the Commission
.--as to affirm its January 21 , 1985 decision v.hich is to
recommend a 30 £t . wide public access and u t ility easement
along the south line of L.ot 1 7, Sec. 34 , 'I8-, RllW. S.M.
AK . lying easterly of _-eighbors Avenue .

P1ease contact me if you hav e any quest ions .
Sincerely.

aA~ ~ A,~~
C~~-I
-G;;i'/-,-

Land .l!anagement Officer
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We are now accepting payments onllne for case agreements and mining claims blllsl To make a payment by credit card or from
your bank account, click here.

Aesults.=-.Case File Abstract . -- . -·-· ..

Summary
FIie: AOL 220394

This C8S9 contains Mental Health Trust Lands.
Customer: 000166445

Case Type: 581

OLIVA, LOUIS F JR
BOX8567
NIKISKI AK 99635
PUBLIC EASEMENT

DNR Unit: 200 LAND MANAGEMENT

Ale Location: LWMCEN LWM CENTRAL OFFICE

Case Status: 35 ISSUED

Status Date: 09/11/1985

Total Acres: 0.012

Date Initiated: 10/24/1984

Office of Primary Responslblllty: LSC LND-SOUTHCENTRAL REG

Last Transaction Date: 07/14f2020

Case Subtype: 8003

ACCESS

Last Transaction: DR DOCUMENT RECORDED

Land Records
Meridian: S

·- -- -- · ----------·- -·-·-----·--- ----~----·-----··-····

Township: 008N

Range: 011W

Section: 34

Section Acres: 0

Case Actions

----------

10-24-1984 APPLICATION RECEIVED
RIGHT-OF-WAY FOR PUBLIC YEARLONG USE.
03-28-1985 COMMENTS
WP ISSUED TO AUTHORIZE APPLICANT TO ENTER UPON STATE LANDS TO CLEAR
AND CONSTRUCT DRIVEWAY AND PLACE UTILITIES SUBJECT TO SPECIAL STIPS.
09-11-1986 ISSUED
23
STATUS23
RNI PERMff ISSUED FOR A PUBLIC ROAD & UTILITY ACCESS.

EASEMENT CREATED

08-02-1986 CASERLE CUSTOMER DOCUMENTED
CUSTOMER NUMBER
000168445
OLIVA,LOUIS F JR
UNIT CODE
200
LAND MANAGEMENT
RELATIONSHIP CODE
10
OWNER
THIS TRANSACT/ON WAS GENERATED BY THE CONVERSION TO THE NEW
CUSTOMER SYSTEM TO DOCUMENT THE UNIT AND RELATIONSHIP CODES
09-2()..1996 COMMENTS
MHPAR SM-1434, A PORTION OF THE PARCEL.
01-02-2003 STATUS CODE STANDARDIZED
STATUS CODE
35
••-• STATUS CODE STANDARDIZATION ,...,.,.

1 of3

ISS/APPRV/ACTV. AUTH
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I

STATUS CODE CHANGED BY BATCH UPDATE
02-20-2018 COMMENTS

EASEMENT DOCUMENT SENT TO
KENAI RECORDERS OFFICE
. 03-01-2018 DOCUMENT RECORDED

TYPE OF DOCUMENT
MS
MISCELLANEOUS
DOCUMENT NUMBER
2018-001832-0
RECORDING DISmlCT
R302
KENAI
DOCUMENT DESC: EASEMENT
GENERATED BY RECORDING THE DOCUMENT IN THE OFFICIAL PUBUC RECORD
03-07-2018 COMMENTS

SUBTYPES WERE RESTRUCTURED ON 3.7.2018 FOR 581 AND 582 EASEMENTS
TO SIMPLIFY LAS REPORTING. NO AFFECT ON MANAGEMENT IS INTENDED.
0~10-2018 DOCUMENT RECORDED

TYPE OF DOCUMENT
MS
MISCELLANEOUS
DOCUMENT NUMBER
2018-007092-0
RECORDING DISTRICT
R302
KENAI
DOCUMENT DESC: PUBUC ACCESS AND UTILITY EASEMENT
GENERATED BY RECORDING THE DOCUMENT IN THE OFFICIAL PUBLIC RECORD
12-13-2018 DOCUMENT RECORDED

TYPE OF DOCUMENT
MS
MISCELLANEOUS
DOCUMENT NUMBER
2018-011190-0
RECORDING DISmlCT
R302
KENAI
DOCUMENT DESC: EASEMENT
GENERATED BY RECORDING THE DOCUMENT IN THE OFFICIAL PUBLIC RECORD
07-D9-2020 COMMENTS

EASEMENT CORRECTION DOCUMENT IS COMPLETED TO ADDRESS RECORDATION
ERROR
07-14-2020 DOCUMENT RECORDED
MS
TYPE OF DOCUMENT
MISCELLANEOUS
DOCUMENT NUMBER
2020-006563-0
R302
KENAI
RECORDING DISmlCT
DOCUMENTDESC:EASEMENTCORRECTION
GENERATED BY RECORDING THE DOCUMENT IN THE OFFICIAL PUBUC RECORD

Legal Description
APPLICATIONTffiAl DESCR1Pti6rif 1~24-·fas4 -- ·. ·- -· ..... ···· - .
RIGHT-OF-WAY 20 FEET MINIMUM IN WIDTH AND 272.48 FEET IN LENGTH
LOCATED WITHIN SECTION 34, TOWNSHIP 8 NORTH, RANGE 11 WEST,
SEWARD MERIDIAN, CONTAINING APPROX. 0.012 ACRES, MORE OR LESS.
ISSUED LEGAL DESCRIPTION 09-11 -1985
RIGHT-OF-WAY 30 FEET IN WIDTH AND 273 FEET IN LENGTH LOCATED WITHIN
THE N1"2 S1"2 OF SECTION 34, TOWNSHIP 8 NORTH, RANGE 11 WEST, SEWARD
MERIDIAN, CONTAINING 0.192 ACRES, MORE OR LESS.
ISSUED LEGAL DESCRIPTION UPDATED/ CORRECTED 07-09-2020
Beginning at the Southeast comer of Government Lot 17, Section 34, Township 8 North, Range 11 West, Seward Meridian, Alaska, said comer
being establlshed by Alaska State Land Survey No. 79-210. (Kenai Recording District, Plat 80-71), the true point of beginning and comer number
one of this parcel.
Thence S89°54'41"W, 272.48 feet along the south line of Government Lot 17 to an Alaska State Land Survey monument of the easterly boundary
of a 60 foOI right-of-way and comer number two.

·~

Thence N24°20'14"W, 32.95 feet along the easterly boundary of the 60 foot right-of-way to comer number three.

2of3
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y\S

Thence N89°54'41"E, 286.09 feet to the east boundary of Government Lot 17 and comer number four.
Thence S0"06'54"E, 30.00 feet along the east boundary of Government Lot 17 to comer number one and the point of beginning.

Containing 0. 192 acres more or less.
Basis of bearing is Alaska State Land Survey No. 79-210.
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STAlE OF ALASKA

.

DEPARTMENT OF NATURAL RESOURCES

DIVISi~ OF LAND

AND WATER MANAGEMENT

No. 220J94

AOL

RIGHT-OF-WAY PERMIT
THIS AGREEMENT ma~ and entered into this 5th day of September, 1985, by
and between the STATE OF ALASKA, acting by and through the Department of
Natural Reso~es, Division of Land and Water Management, hereinafter refer~d
to as the granter and Southcentral District, Division of Latid anr;f Water
Manag~ment, acting as representativ~ of and on behalf of the ~lie
hereinafter referred to as the permittee.
WITNESSETH, that in accord~nce with the prov~sions of Sec. 38.05..8.50,
and the rules and regula~ions promulgated thereunde:1:, the petiiiittee
having filed an application for a right-of-way for: public road and. public
utility ac.cess with t~ Division of Land and Water Managemen~ together ~1th a
map showing the definite location thereon of the line of right-of"".'way which
the permittee has adopted and ag~s to be the specific and defWte location
.
of the aforesaid right-of ..way, and

A.s.

WHEREAS, it is understo.od and agreed by the p~rmittee herein that, as a
condition to the granting of the right-of-way appl,ied for, the land covered by
said right-of-way shall .tie used for no purpose other tllan the location,
construction, operation and maintenance of the saj.d right-of-way over and
across the following described State lands, to wit; a 30 foot by m foot
right-of-way located within the 58-ward Meridian, Townsh!P, 8 North, Range 11
West, Section 34: the North 1/2 of the So"'1:h 1/2; also described on the
attached legal description, containing 0.192 acres, more or less.
TO HAVE AND TO f-llLD the same until the above described land shall no
longer be used for the above-mentioned purpose and subject to conditions and
reservations elsewhere set forth herein.
The as-built legal description revealing the right_-of-way gr&flted herein
has been attached hereto and made a part hereof. · See attachment Nunber 1.
In the event that the right-of-way granted shall in any manner conflict
with or overlap a previously granted right-of°"'ay the permittee herein shall
use this right-of-way in such a manner as not to interfere with the peaceful
use and enjoyment of the previously issued ' right~of-way and no improvements
shall be constructed by the perrnittee herein upon the ove:dapping area unless
the consent therefor has first been obtained fran the permittee under the
pr&-existirig right-of-way.
The permittee in the exercise of the rights and privilege~ granted by
this .indentur~ shall comply with ill regulati.00$ now in eff~~t ·or a!; he~fter
estat>ll~ by ttieDivision of Land.and·water· Management arid all otfier·Fegerill,

10-119 (72)

Rev.

4/fI3
,

.~. .·
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State or municipal laws, regulations or ordinances applicable to the area
herein granted.
The permittee shall utilize the lands herein Q+anted consistent with the
purposes of the proposed use, as revealed by the appllcation therefor, and
shall maintain the premises in a neat and orderly mariner and shall adopt and
apply such safety measures as shall be necessary, proper and prudent with
respect to the use to which the land is subjected.
The permittee shc.lll take all reasonable precaution to p~vent ~nd
s~ress brush and forest fires. No material shall be disp~d of by blp:ning
open fire during the closed season unless a pemit therefor has first been
obtained from the agency empowered by law to issue such permits.

in

Any lards included in this permit which are sold under a contract to
purchase shall be subject tQ this permit. (4'1on issuance of title to the
purchaser, this permit shall remain in effect until its date of expiration.
In case the necessity for the right"'."of-way shall no longer exist, or the
pel'lllittee should abandon or fail to use the same, then this permit shall be
tetrn1.nated by usual and customary easement vacation process with the Kenai
Periirisula Borough.
1he State of Alaska shall be forever wholly absolved from any liability
for damages which might result to the permittee herein on account of this
peimJ.t having been cancel.led, forfeited or teiininated prior to the expiration
of the full time for which it was issued.

NOW THEREFORE, in accordance with the provisions of Sec. 38.05.8.50, A.S.
pranulgated thereunder and in accordance with
forth or attached hereto and made a part hereof,
the permittee herein is hereby authorized to locate, construct, operate and
maintain said right-of-way over and across the lands herein described.
and the rules and regulations
the conditions heretofore set

IN WITNESS WHEREOF, the said grant~r has caused these presents to
signed in duplicate ·and the permittee herein has hereunto affixed his
signature on the day and year first above written.

t

;Ji

be

g$
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STATE OF A
~~
DEPARTMENT.
CF L
NATURA
.RESCfJfCES

~\A,L_

Permittee:

Richard A. Lefebvre
-Acting Southcetitral Regional Manager
Division of Land and Water Management

UNITED STATES OF AMERICA)
)ss.
State of Alaska
)

L+"

This is to certify that on the
day of ~ • 19Bs;"
before me, personally appeared
"~~ A. L E ~ _. _ o e known and
known by me to be the person na111e In· a
who exec
·
nt and
acknowledged voluntarily signintf the same.

:f

i2.

IN TESTIMONY WHEREOF, I have hereunto set my hand and affixed my official
seal, the day and year in this certificate first

Notary rubllc In a ~ r
My commission expires

~it~

~ state of Alaska

?J'J~ 14 1989

Land and Water Management
UNITED STATES OF AMERICA)
)ss.
)
State of Alaska

W• ,

This is to certify that on the ~-I') day of
19_as;
before me, personally app,e are~~'AL&JILN¼==;?to be knpwn and
known by me to be the person
· · n and who e cut sa · document and
acknowledged voluntarily signing the same.
·
·

IN TESTIMONY WHEREOF, I have hereunto set my hand and affixed my official
seal, the day and year in this certificate },ifst ~ve written.

IJ~JJIJ--

.

NotaryPubllc In and for the State of Alc1ska
. My commission expires
~--:e{ lllJ 19N

· "'7, •

•- .
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g
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Right-of-Way Pel'lllit, AOL 220394
Attachment 1

A parcel of land within the _Kenai Peninsula Borough, Third .l.Jdicial
District, Alaska more particularly described as follows:
Beginntng at the Southeast corner of Govemnent Lot Thirty-Five (35),
Section Thirty-Four (34), Township Eight North (TBN), Range Eleven West
(RllW), Sew~ Meridian, Alaska, said corner being established by Alaska State
Land survey Plat No. 80-71, Kenai Recording District, the true point of
begiming and corner number one of this parcel.
Thence S89°54'4l"W, 272.4 feet along the south line of Government Lot
Thirty-Five (35) to an Alaska State Land SUrvey monument of the easterly
boundary of a 60 foot right-of-way and comer nunber two.
·
Thence N24°20'14"W, 32.95 feet along the easterly boundary of the 60 foot

right-of-way to comer number three.

Thence N89°54'4l"E, 286.09 feet to the east boundary of Goverment Lot 35
and corner number four.
Then S0o06'54"E, 30.00 feet along the east boundary of Governnent Lot 35
to comer number one and the point of ~eginning.
Containing 0.192 acres more or less.
Basis of bearing is Alaska State Land Survey #79-210.
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Page 29

KPB PLANNING COMMISSION MEETING OF JUNE 16, 1986
AGENDA ITEM H.
17.

CONSIDERATION OF SUBMITTED PLATS, Continued

Rappe S/D - Preliminary
KPB File 86-187 (t-lalone Surveys)

STAFF REPORT STATED:
GENERAL LOCATION: North shore of Daniels Lake
USE:
Residential
CURRENT ZONING:
SEWER:
On Site
WATER:
On Site
Supporting Information or History:
A subdivision of Gov't Lot 18, into three lots.
along north to match ROW granted by ADL 220394.

ROW is being dedicated

SO'ROW shown along east boundary is a right - of- way for roadway and public
utilities as set out in patent.
Subdivider intends to petition to vacate a portion of ROW at some time in
the future,
Lot l exceeds the 3:1 depth to width ratio but no exception has been
requested. Staff woul d recolTDDend approval if so asked.
EXCEPTIONS REQUESTED: Exception to turn around requirement at south end of
ADL 201380 RW since street will continue to east. Exception no required.
STAFF RECOMMENDATIONS: Grant approval of preliminary plat subject to
following conditions:
1.
REVISE OR ADD TO THE PRELIMINARY PLAT IN ACCORDANCE WITH THE
PROVISIONS CONTAINED IN KPB 20 .12. 060 AS FOLLOWS:
a.
Provide date of this survey.
b.
Correct the vicinity map to show: section this subdivision is
in; correct number of adjacent sections to north and west.
c.
Indicate approximate location of area subject to inundation by
storm or tidal flooding . If applicable, cite study identifying
flood plain.
d.
Show ordinary or mean highwater line.
e.
Identify by name and width all streets to be dedicated.
2.
ADDITIONAL REQUIREMENTS FOR ADMINISTRATIVE APPROVAL OF FINAL PLAT IN
ACCORDANCE WITH KPB TITLE 20:
a.
Show all dimensional data required by Ordinance.
b.
Boundary of subdivision must be wider line weight,
c.
Identify existing easements and label use or cite record
reference.
d.
Provide or correct the dedication and approval statements with
notary's acknowledgement as needed.
e.
Survey and monumentation to meet Ordinance requirements.
3.
Chapter 20.20 Design Requirements:
a)
Show building setback statement according to 20.20.230.
4.
Conform to conditions stated in KPB Planning Commission Resolution
78-6.
5.
Near Title block - show Recording District.
6.
Comply with the stipulations contained in KPB Planning Commission
Resolution 86-05 (ADEC Regulations).
END OF STAFF REPORT
~fr. Traeger read the staff report outlining background and staff

recommendations.

Commissioner Hursh:
inaccurate.

That cabin down by the lake looks like it is

Mr. Troeger: I think the intent is to get the cabin wholely within this
lot 2 and that will probably be determined by the final field surveyor. If
it comes through the cabin, I will of course ask them to revise it. The
preliminary plat is not a result of the lot staking. It is just the topog.
I am sure that they will keep the cabin on one lot.
MOTION:
Commissioner Butler, seconded by Commissioner Hursh, made a
motion to approve Rappe S/D - Preliminary plat subject · to staff recommendations including an exception of 3:1 depth to width ratio for Lot 1.
Hearing no further discussion or objection, the motion carried unanimously.
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.§tatt nf Alaska
illliutal tjraltq &rust f.Gauh:
llft.e ifnhdt

(tl)uitclatm iter'
No. 8000072
illl)t ~ra11t11r, the STATE OF ALASKA, DEPARTMENT OF NATURAL RESOURCES , 3601 C Street,
Suite 960, Anchorage, Alaska 99503-5936, for valuable consideration hereby grants, conveys and
quitclaims to the Grantee, ALASKA MENTAL HEALTH TRUST AUTHORITY , Trustee, whose mailing
address of record is 3601 C Street, Suite 742, Anchorage, Alaska 99503-5936, all Interest, In and to that
real property situated In the KENAI Recording District, State of Alaska, as described, and designated as
mental heanh trust land, in Section 40, Chapter 5, FSSLA 1994, as amended by Chapter f, SSSLA 1994,
and as further described by the attached parcel numbers and legal descriptions.

See Attachment A

'·,
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Jin l!ir.sti11111t1!f tllll1rrt11f the Slate of Alaska has caused these presents to be executed by the Director
of the Division of Land, Department ol Natural Resources, State ol Alaska, pursuant to delegated
authority, this 20th day of September, 1996.

•Y=
GJLSU

Carol L. Shobe
~
For Jane Angvik, Direclor
Division of Land

§tatr uf Au111l1a
) ss.

iJJl1iri\ lullirinl ili11trict

)

W!Ji!I JJs Wu Q!r1iify lhat on the 20th day of Seplember, 1996, appeared before me CAROLL. SHOBE,
who is known to me to be the person who has been lawfully delegated the authority or Jane Angvlk, the
Director ol the Division or Land, Department of Natural Resources, State of Alaska, lo execute the
foregoing document; that Carol L. Shobe executed said document under such legal authority and wtth
knowledge of tts contents; and that such act was performed freely and voluntarily upon the premises and
for the purposes stated therein.

ID itura&

my hand and official seal the day and year In this certnicate first above written.

-~

- £ .-15:~---

Notary Public in and for the State of Alaska

My Commission Expires:

t./-l/-97
OfflCIAl SU.l

STAlE OF ALASKA
CELESTE L KINSER

NOTARY PUBLIC

aco 8000072
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ATTACHMENT A
Legal Descfll(ion

rnc,r. 048Jr~r.t 468
Parcels

CONTAINING 5.00 ACRES , MORE OR LESS.
ACCORDING TO THE SURVEY PLAT ACCEPTED BY THE UNITED STATES DEPARTMENT
OF 1HE INTERIOR, BUREAU OF LAND MANAGEMENT IN WASHINGTON. 0 .C . ON MAY

8, 1959.

·····································································
T. 008 N., A. 011 W., SEWARD MERIDIAN , ALASKA

SM-1420

SECTION 32: SW1/4NW1/4, NW1/4SW1/4;
CONTAINING 80.00 ACRES, MORE OR LESS.
ACCORDING TO THE SURVEY MAP EXAMINED ANO APPROVED BY THE U.S. SURVEYOR
GENERAL'S OFFICE IN JUNEAU, ALASKA ON JUNE 26. 1923.

·····································································
T. 008 N., R. 011

W., SEWARD MERIDIAN, ALASKA

SM·1434

SECTION 34: LO T 17;
CONTAINING S.16 ACRES , MORE OR LESS.
ACCORDING TO THE SIJAVEV PLAT ACCEPTED BY THE UNITED STATES DEPARTMENT
OF THE INTERIOR, BUREAU OF LANO MANAGEMENT IN WASHINGTON, O.C . ON MAY

8, 1959.

··••t••··············••4••··••+••····································
SM -1435

T. 008 N.. R. 011 W.• SEWARD MERIDIAN , ALASKA
SECTION 34: LOT 20;
CONTAINING

2.29 ACRES , MORE OR LESS.

ACCORDING TO THE SURVEY PLAT ACCEPTED BY THE UNITED STATES DEPARTMENT
OF THE INTERIOR, BUREAU Of LAND MANAGEMENT IN WASHINGTON, D.C . ON MAY
8, 1959.

..............••....•...•................•....•....•..••••.•..•..•..•
T. 008 N., R. 011 W., SEWARD MERIDIAN , ALASKA

SM-1436

SECTION 34: LOT 22;
CONTAINING 3.28 ACRES, MORE OR LESS.
ACCORDING 10 THE SURVEY PLAT ACCEPTED BY THE UNITED STATES DEPARTMENT
OF T HE INTERIOR, BUREAU OF LAND MANAGEMENT IN WASHINGTON, D.C. ON MAY
8, 1959.

•••·•••••••·•·•••••··••A•••··••·•••··••••···•··•••· ·• •··•· • ••·••·• • •+
SM-1438

T. 008 N., A. 011 W., SEWARD MEFIIDIAN. ALASKA
SE CTIDN 34: LOT 35;

aco Numbef

8000012
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ATTACHM ENT A
Legat Description

Parceb
COITTAINING 5.00 ACRES, MORE OR LESS.
ACCORDING TO THE SURVEY PLAT ACCEPTED BY THE UNITED STATES DEPARTMENT
OF THE INTERIOR, BUREAU OF !ANO MANAGEMENT IN WASHINGTON, O.C. ON MAY

8. 1959.

·~···································································
008 N., R. 011 W .• SEWARD MERIDIAN, ALASKA

T.

SM-I439
SECTION 34: LOT 36;
CONTAINING 5.00 ACRES, MORE OR LESS.
ACCORDING TO THE SURVEY PLAT ACCEP7EO BY THE UNITED STATES DEPARTMENT
OF THE INTERIOR, BUREAU OF lANO MANAGEMENT IN WASHINGTON. O.C. ON MAY

8. 1959.

·····~············-········~······································•·+

T. 008 N.. R.011 W., SEWARD MERIDIAN, ALASKA

SM-1440
SECTION

34; LOT 37;

CONTAINJNG 5.00 ACRES. MORE OR LESS.
ACCOROfNG TO THE SURVEY PLAT ACCEPTED BY THE UNITED STATES DEPARTMENT
OF THE INTERIOR, BUREAU O F LANO MANAGEMENT IN WASHINGTON. 0 .C. ON MAY

8. 1!159.

·····································································

T. 00/l N., R. 0 11 W., SE\'MRD MERIDIAN, ALASKA

•

SM•14 2
SECTION 34: EM!SW114SW1/4NE1/4, SE114SWll4NE1/4, E112NW1/4SE 1/4,
NW1I4NE1/4SE1/4;
CONTAINING 45.00 ACRES. MORE OR LESS.
ACCORDING TO THE SURVEY PLAT ACCEPTED BY THE UNITED STATES DEPARTMENT
OF THE INTERIOR, BUREAU OF LANO MANAGEMENT IN WASHINGTON, D.C. ON MAY

8, 1959.

•••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••
T. 007 N., R. 011 W., SEWARD MERIDIAN, ALASKA
SM·5011
SECTION 21 ; SW1/4SE1/4NE1/4;
CONTAINING 10.00 ACRES. MORE OR LESS.
ACCORDING TO THE SURVEY PLAT ACCEPTED BY THE UNITED STATES DEPARTMENT
OF THE INTERIOR. BUREAU OF LANO MANAGEMENT IN WASHINGTON, 0 .C. ON
MAY 12, 1966.

....... .... ................... . . .................. ,.,,. ....................... .

Aggregating

QCDNumbe,

12164.149 acres, more or le,s .

8000072
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Kenai Recording District
Grantor:
State of Alaska
Depanrncnt of Natural Resources
Division of Land/R,.-alty Services
Mental Health Settlement Unit
3601 "C" Street, Suite 960
Anchorage Al< 9950J-59J6

Return to Grantee:
Alaska Mental Health Trust
Trust Land Office
Department of Natural Resoun;es

3601 "C" Street , Suite 880
Anchornge, Al< 99503-5935

9 6il O 2 7
~:U-'./.1 REC
~c..
DIST ~ICT
R~() 1_,- :: STED BY

.Jlblf<...

'96 SEP 25 PM 1 00

Page 203 of 262

160

\,

A
L
A

s

K
A

2019- 007580-0
Recording District 302 Kenai
08/30/2019 10:28 AM
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autboritp
Quitclaim Deed
QCDNo.928
MIIT 9200669A
Record this document in the
Kenai Recording Dlltrict

The GRANTOR, the ALASKA MENTAL HEALTH TRUST AUTHORITY, a
public corporati~n within the Department ofRevenue {AS 47.30.011 et seq.), by its agent
pursuant to AS 37.14.009(a)(2), the Alaska Mental Health Trust Land Office, Department of
Natural Resources, whose address is 2600 Cordova Street, Suite I00, Anchorage, Alaska
99503, pursuant to AS 38.0S.801 and regulations promulgated thereunder, for TEN AND
NO/I 00 DOLLARS and other good and valuable consideration, the receipt and sufficiency of
which is hereby acknowledged, hereby conveys and quitclaims to the GRANTEE, Staey A.
Oliva and Louis F. Oliva, Jr., husband and wife, as tenants by the entirety with full rights of
survivorship, whose mailing address is P.O. Box 8567, Nikiski, Alaska 9963$, without
warranty, all right, title and interest of the Orantor, if any, in the following described real
property situated in Section 34, Township 8 North, Range 11 West, Seward Meridian, Alaska,
in the.Kenai Recording Disttict, Third Judicial Disttict, State of Alaska, and more particularly
described as follows:
Lot 17, containing 5.16 acres more or less, according to the survey plat accepted
by the United States Department of the Interior, Bureau or Land Management In

Washington, D.C. on May 8, 1959.
TOGETHER with all the tenements thereon, if any; and all rights of the Grantor to any and all
hereditaments and appurtenances thereto belonging or in anyway appertaining.
SUBJECT to valid existing rights, including reservations, easements, and exceptions in the
Page I of3

Quitclaim Deed No. 928
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U.S. Patent or other state or federal conveyance, and in acts authorizing the is.we thereof;
easements, rights of way, covenants, conditions, reservations, notes on the plat, and
restrictions of record, if any; and encumbrances or interests of record noted on the records
maintained by the Department of Natural Resources, or otherwise existing on or before the
date that the land was designated as Mental Health Trust Land pursuant to Section 40,
Chapter S FSSLA 1994, as amended by Chapter I, SSSLA 1994.
The Gtantor hereby expressly saves, excepts and reserves out of the grant hereby made, unto
itself, its lessees, successors, and assigns forever, all oils, gases, coal, ores, minerals,
fissionable materials, geothennal resources, and fossils of every name. kind or description,
and which may be in or upon said land above described, or any part thereof, and the right to
explore the same for such oils, gases, coal, ores, minerals, fissionable material, geothermal
resources and fossils. The Grantor also hereby exptessly saves and reserves out of the grant
hereby made, unto itself, its lessees, successors, and assigns forever, the right to enter by
itself, its or their agents, attorneys, and servants upon said land, or any part of parts thereof, at
any and all times for the purpose of opening, developing. drilling and working mines or wells
on these or other land and taking out and removing therefrom all such oils, gases, coal, ores,
minerals, fissionable materials, geothennal resources, and fossils, and to that end it ftu1her
expressly reserves out of the grant hereby made. unto itself, its lessees, successors, and
assigns forever, the right by its or their agents, servants and attorneys at any and all times to
erect, construct maintain, and use all such buildings, machinery, roads, pipelines, powerlines,
and railroads, sink such shafts, drill such wells, remove such soil, and to remain on said land
or any part thereof for the foregoing purposes and to occupy as much of said land as may be
necessary or convenient for such pwposes, hereby expressly reserving to itself, its lessees,
successors, and assigns, as aforesaid, generally all rights and power in, to and over said land,
whether herein expressed or not, reasonably necessary or convenient to render beneficial and
efficient the complete enjoyment of the property and rights hereby expressly reserved.

Exeadcdtbis~of

~

,2019.

G~

ALASKA MENTAL HEALTH TRUST AUTHORITY
By:

Quitclaim Deed No. 928
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STATE OF ALASKA
Tbjrd Judicial

)
) ss.
)

District

~~12'.t ,

i,111-tda!' of
2019, pcnm,ally ,pi,e,m,d
Menefee, the Executive Director of the Alaska ental Health Trust Land Office, known
to me to be the person who acknowledged that he executed the foregoing instrument, on
behalf of the Alaska Mental Health Trust Land Office, as agent for the Alaska Mental Health
Trust Authority, freely and voluntarily and for the purposes therein stated.
Thi• is k> =tify Ihm oo lrus
Wyn

AiiASICA.

STATBOF
NOTARY PUBLIC
Jamie J. Chance
l,\'0ammlllllan

Wllh Olllaa

MHTQCD928
MHT 9200669A
Parcel No. SM-1434

Location Index:
Township 8 North, Range 11 West. Seward Meridian, Alaska
Section34

AFTER RECORDING, RETURN DOCUMENTS TO:
ORIGINAL TO GRANTEE:
Stacy&. Louis Oliva, Jr.
POBox8S67
Nikiski, AK 99635
CERTIFIED COPY TO GRANTOR:
Alaska Mental Health Trust Land Office
2600 Cordova Street, Suite 100
Anchorage, AK 99S03

Official State Busineu - NO CHARGE
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KENAI PENINSULA BOROUGH
ADDITIONAL INFORMATION
SUBMITTAL LETTER
JAN. 22, 2021
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MOLLOY SCHMIDT LLC
ATTORNEYS AT LAW---- - - - - - - - - - - - - - - , -------,----,------110 South Willow Street, Suite 101
Kenai, Alaska 99611
(907) 283-7373
(907) 283-2835 (Fax)

bob@mollqyschmidt.com
kristine@molloyschmidt.com

January 22, 2021
Melanie Aeschliman, Planning Director
Planning Department
Kenai Peninsula Borough
144 N. Binkley St.
Soldotna,AK 99669

RE:

Additional Information in Support of
Submission to Local Platting Authority Under 11 AAC 51 51.065
Consideration of Petition to State of Alaska To Vacate A ROW Permit

Dear Ms. Aeschliman:
Louis and Stacy Oliva provide additional information, and a conceptual drawing, for the
Borough Planning Commission in support of the Oliva's submission to the Borough Platting
Authority of their Petition For Right of Way Pe1mit Vacation filed with the Alaska Department
of Natural Resources, DNR File No. EV 3-344, for platting authority comment. The ·attachment
is the conceptual drawing showing proposed Oliva Subdivision, which would be the next step in
the property development plans of Louis and Stacy Oliva and their business, Triple-Knot Land
& Livestock, LLC, if the DNR approves the vacation of ADL 220394.
This next step would involve a petition to the Borough to: (1) vacate interior lot lines and
combine Government Lots 17, 19, 22, 35, 36, 37 and Lot 1, Rappe Park Subdivision Amended
into one large Tract A; (2) partially vacate platted Craig Drive (re-named Park Road) east of the
Lot 1 property line, and (3) vacate the right-of-way shown on the Rappe Park Subdivision plat
as Sara Jane Street. In exchange for the partial vacation of a pmtion of Craig Drive-Park Road
and Sara Jane Street, the Olivas and their business propose to: (1) dedicate a po1tion of vacated
ADL 220394, so that there would be a 60' right-of-way in front of Lots 2 and 3, Rappe Park
Subdivision; (2) dedicate a triangle in the nmtheast comer of Government Lot 36 which cmTently
includes a po1tion of Neighbors Drive; and (3) dedicate a 60" right-of-way in Government Lot 17
to Daniels Lake. The portion of ADL 220394 proposed to be dedicated was improved by the
Olivas with a driveway. The proposed 60 ' right of way in Government Lot 17 is an improved
roadway to the Habitat Protection Area line, where it becomes pedestrian access to Daniels Lake.

- 1-
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The DNR'a approval of the vacation of ADL 220394, and that vacation, is the necessary
first step in the Oliva's and Triple-Knot's property development plan, so the next step is
contingent upon DNR approval of the vacation of ADL 220394.
Please provide this letter and attachment to the Borough Planning Commission for its
information. Thank you.

cc:

J. Poydack, Survey Section, DNR
Clients

-2-

Page 209 of 262

166

"f

.

;;-...

COV-T LOT 16 - , -~

·'

. ....
... . ....

~

8"'
'
.c '\' \\
'\

!''
I

,o· o_o' oo'"E

•;

''

MB9" ~:;• 19"!::·
74 ...6j' !
.

. •..

,- ·

- .'1,---,.._

__...

., .

, I,

~0.42.!-· .. - -

. - - ,,,
-.

FORMER
GOVERNMENT LOT 17

....

,,
DI

ca

-...

.

j,

ID
N
0
0

_

•

'"

. m•

v

.~ ~--··

..

:'

/ fi g

N

:,,•

. . . . ..

· "'

0,

N
I,-

.,

· .. .,.. ....

I

.... •~ ... ..,

v

I

'
~\

.......

•,•

.

•• •

.
\
t

CONCEPTUAL DRAWING
OLIVA SUBDIVISION
(VACATE INTERIOR LOT LINES·
GOVERNMENT LOTS 17, 19, 22, 35, 36, 37,
AND LOT 1, RAPPE PARK SUBDIVISION)
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Kenai Peninsula Borough

PLANNING COMMISSION
DESK PACKET

February 8, 2021

7:30 p.m.
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From:
To:

Horton George C(QNRl
Clements Peggy
Rokos Jay M (PNR): Bow. Keyjn J rDNR): Brown. Stanley C(QNR)

Cc:
Subject:

<EXTERNAL-SENDER>Proposed AOL 220394 ROW VACATION - KPB 2020-156V
Wednesday, February 3, 2021 3:06:58 PM

Date:
Attachments:

imaaeoo1.pno
Plat preum KPB 2020-1S6y Revised om21 Reduced,pdf
Drganjzed Borough-EV petition packet January 2019 Qdf

CAUTION:This email originated from outside of the KPB system. Please use caution when
responding or providing infonnation. Do not click on links or open attachments unless you
recognize the sender, know the content is safe and were expecting the communication.
Hi Peggy,
Sorry for being late with my comment.
It appears from the attached sketch that ADL 220394 is proposed to be vacated by th is action .
If KP B has sole management authority over ADL 220394 (that the public easement has been
conveye d in full to KP B) the DML&W Survey Section does not have any comme nt.

HOWEVER, if said AOL is still managed by PNR. DML&W. please let the petitioner know they will
have to petition the state as well as KPB to vacate any public access rights; the current fee is $2000.
Attached is DNRs petition packet. Any question s they have can be directed to me at the phone
number below.
Regards,

Geov~ 1-torto-¥\I, PLS, CFedS
Land Surveyor I
DNR, DML&W, Survey Section
550 W. 7th AVE; Suite 650
Anchorage, Alaska 99501
(907) 269-8610

bttp·//dnr alaska gov/mlw/survey/
'''Jt'a a~~ 9'JU'9 ~ ol, ~ d4M.

adi/~(U#t,·t~~led,
oU,u ...

1/o«- deft, iltt4 tk ~oad.

tk,eet4114~~~mit)itde4'Qe/tt

~~~~

From: Clements, Peggy <PClements@kpb.us>

Sent: Tuesday, January 19, 202112:38 PM
To: Eaton, Bel inda L (DOT) <bel inda.eaton@alaska.gov>; Biloon, Joselyn (DOT)

<joselyn .biloon@alaska.gov>; Simpson, Dan ika L (DOT) <danika .simpson@alaska .gov>; Horton,
George C (DNR) <george.horton@a laska .gov>; Rinke, Hans J (DNR) <hans.rinke@alaska .gov>;
Kastner, Lorraine 5 (DOT) <lorraine.kastner@alaska.gov>; Hooyer, Patri cia (DOT)
<louise.hooyer@alaska .gov>; 'mark.fink@alaska .gov' <mark.fink@alaska .gov>; Wilson, Mistee R
(DOT) <mistee.wilson@alaska .gov>; 'Neuendorf, Cody' <CNeuendorf@HomerElectric.com>; Byron

147.1
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Jackson <byron.jackson@acsalaska.com>; Bradley Beck <bbeck@gci.com>; ENSTAR ROW
<row@enstarnaturalgas.com>; Dubour, Adam J (DFG) <adam.dubour@alaska.gov>;
'Supertrucker2b4u@yahoo.com' <Supertrucker2b4u@yahoo.com>; Crisp, Bryan <BCrisp@kpb.us>
Subject: ROW VACATION REVIEW FOR FEBRUARY 8, 2021 MEETING: ROW State Review Group, HEA,
ACS, ENSTAR, GCI, NIKISKI COUNCIL, NIKISKI EMS
Hello,
Attached sketch to be reviewed for the February 8, 2021 meeting. Please provide comments by
January 29, 2021 to ensure the comments will be included in a right-of-way vacation staff
report. Right-of-way vacation comments will be accepted until the Planning Commission's review
has concluded .
PIN 01341069
Kind regards,

-re00Y CleVY1e~ts
Platting Technician
Planning Department
907-714-2207
KE AI PE IN SULA BOROUGH

144

orth Binkley Street

Soldotna, Alaska 99669

PUBLIC RECORDS LAW DISCLOSURE: This email and responses to this email may be subject to provisions of
Alaska Statutes and may be made available to the public upon request.
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Department of Natural Resources

THE STATE

1ALASKA

0

DIVISION OF MINING, LAND & WATER
Sqrvey Section
550 West 7"' A venue, Suite 650
Anchorage, AK 99501 -3576
Main: 907.269.8523
TDD: 907.269.841 1
Fax: 907-269-8914

GoVERNOR MICHAEL J. D UNLEAVY

Subject: Petition process for Easement Vacation within a local Platting Authority

Dear Petitioner:

This letter outlines the process for vacating an easement managed by the Department ofNatural Resources,
when the easement lies within the jurisdiction of a local platting authority. Section-line easement
vacations are the most common, but this process applies to all easements requiring DNR approval to·
vacate, including RS2477 rights of way and easements to and along public waters under AS 38.05.127.
RS 2477 right-of-way and section-line easement vacations must be approved by the Department of
Natural Resources (DNR) and the Department of Transportation and Public Facilities (DOT&PF).

LPETITION:
A.
A petition form completed by the petitioner or his/her representative containing the signatures
of the landowners directly affected must be submitted. (A copy of the petition form is
enclosed. )
B.

In order to ensure that the public interest is also addressed at the local level, DNR requires
that the applicant apply for the vacation with the local borough or munici pal platting
authority. The borough considers local concerns and transportation infrastructures. The state
considers these issues statewide. The applicant may apply with DNR before the local platting
authority but, the Division of Mining, Land & Water will not issue a Final Finding and
Decision until the conditions of approval from the local platting authority are received.
This step is not required where there is no local platting authority. If time is critical, it is
advisable to apply with the local platting authority at the same time you apply with DNR.

C.

Required Submittal:
In addition to A and B above, obtain or prepare a map or plat of the area showing the following
information:
I. Preliminary plat clearly illustrating the location of the proposed vacation and proposed
alternate means of access. Petitioner needs to include statement as to whether they are
aware of any current or historical use of the easement proposed for vacation and the
alternate access and whether they are constructed.
2. Map showing property boundaries. lfproperty has been subdivided, then provide copy
of an unaltered recorded plat containing the property.
3. Map or as-built identify ing existing structures on petitioner's property.
4. Map identifying existing section-line easements, utilities and dedicated rights-of-way
within a one mile radius or greater surrounding the petitioner's property.

5. Map identifying available access to lands that are affected by the proposal.
6. Aerial photograph (if available) and/or topography map showing contours.
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7. It is not required, but it may also help the decision process if the petitioner specifically
addresses, in writing, the following points concerning the existing easement and the
alternate route:
Underlying Land Ownership
Current Public Use Patterns
Practicality of Use
D.

A RS 2477 or section-line easement vacation, must comply with Chapter 26 SLA 98, AS
19.30.410. It states that agencies of the State "may not vacate a right-of-way acquired by the
state under former 43 U.S.C. 932 unless :
1. a reasonably comparable, established alternate right-of-way or means of
access exists that is sufficient to satisfy all present and reasonably foreseeable
uses."

Alternate Means ofAccess
Before the vacation of a RS 2477 or section-line easement is approved, the petitioner
must satisfy the department that equal or better access is available. "Equal or better
access" means access protected by an easement of record that is adequately wide for
the purpose, and at least equally usable considering length, type of terrain, and level of
improvement, as the easement to be vacated.
The vacation of a public right-of-way involves giving up of a public right in favor of
the landowner. DNR will not approve a vacation unless it determines that the action is
in the state's interest.
E.

Mail the above information and a check for the application fee to the Survey Section; Division
of Mining, Land & Water; 550 W 7th Avenue, Suite 650; Anchorage, AK 99501-3576.

IL

APPLICATION FEE, ADVERTISING AND POSTAGE COSTS:
The petitioner must pay the application fee and the cost of advertising the public notice
(including -if applicable - reimbursement for all postage associated with public notice). The
petition must be accompanied by a check for the APPLICATION fee and made payable to the
Alaska Department ofNatural Resources. See current Director's Fee Order for applicable fees .
After the department determines the cost to advertise the public notice in a newspaper and the
cost for associated postage, you will be notified and must then submit to this office a check
made payable to Alaska Department of Natural Resources.

Ill.

STATEACTION:
The DNR Survey Section will review the petition for completeness and verify the state' s
jurisdiction under AS 40.15.305(e), AS 19.30.410 or AS 29.35.090 for this area, and that fees
have been paid.
Prior to issuance of the Preliminary Finding and Decision the department requests comments
from interested State agencies, including Department of Transportation & Public Facilities
(DOT&PF), Department of Fish and Game (DFG), DNR Division of Mining, Land & Water
(DML W), DNR Division of Parks and Outdoor Recreation (DPOR), and Alaska Mental Health
Trust Land Office (TLO). Before a "Public Notice of Preliminary Finding" is published in a
newspaper of statewide circulation it will be the applicant's responsibility to address their
concerns and/or requirements.

102-4082 (1/19)
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Then public notice will be published. After the close of the 30-day written comment period,
the Director of the Division of Mining, Land & Water will approve or disapprove the petition.
This written Final Finding and Decision will be subject to a 20 day appeal period. Ifno appeal
is filed, this decision goes into effect as a final order and decision on the 31 st day after issuance;
and only then will the vacation plat or document be signed.
The department' s decis ion of whether to vacate is based on consideration of the comments
received by mail and E-mail, the recommendation of the local platting board, DOT&PF, and
research by DNR staff. In addition to the comments received, DNR staff will also consider the
existing easement and the possible alternate access in terms of underlying land ownership, land
management policies, current public use patterns, and practicality of use. These factors, and
others, establish the scope of the department's administrative review and finding .
Occasionally, the department may require a field investigation to be conducted by DNR staff.
This inspection is to determine the current existing use and condition of the area proposed for
vacation, and the adequacy of the proposed alternate route.

JV.

Vacation Document:
If the petition is approved , at the petitioner's expense, a survey plat must be prepared
by an Alaska Registered Land Surveyor and submitted for review and approval. These
submittals are subject to a review fee of $192.00, for up to 6 hours of staff time.
B.
The petition approval becomes null and void if a survey plat is not submitted and
recorded within 24 months of the Final Finding and Decision effective date.
C.
DNR and DOT&PF approval of the final vacation document is required.

A.

V.

Alternative:
Option other than vacating: An owner of land affected by an unplatted RS 24 77 right-of-way
may request the department ' s approval to relocate the right-of-way elsewhere on that owner's
land . The department will approve the realignment if the realignment provides access
reasonably comparable to the original , does not affect land in other ownership, and connects
to the original route where it enters and exits the landowner' s land. Such a realignment of an
RS 2477 right-of-way wi thin a parcel of land does not constitute a vacation under this section.

Should you have any questions, please contact Joe Poydack at (907) 375-7733 , George Horton at (907)
269-8610, or myself at (907 ) 269-8521. A fact sheet on RS 24 77 vacations is enclosed for your
information.
Sincerely,

STANLEY BROWN
Land Surveyor II
Enclosures:

Petition Form;
DOT &PF Information Required Handout;
RS 2477 and Section Line Easement Vacation Fact Sheet

Revised January 2019
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TO:

EVNo: _ _ __

State of Alaska
Department of Natural Resources
Survey Section
550 W 7th Avenue, Suite 650
Anchorage, AK 99501-3576

PETITION FOR: EASEMENT VACATION WITHIN A LOCAL PLATTING AUTHORITY

I (We) the undersigned petitioner (petitioners), being the owner (owners) of a majority of the property
(abutting) (lying within). (Provide a legal description of the property. PO Boxes, street addresses,
tax parcel ID numbers and/or mile posts are not acceptable).

request the (vacation) (replat) (amendment) (change of basic configuration) of

as depicted on the accompanying (plat) (map) (plan) (document).
Description of the alternate right(s)-of-way: (Required by 11 AAC 51.065(/))

The reasons for this request are: (Why do you need the ROW or easement vacated? Be specific!)

The petitioner (petitioners) file this petition under the authority of AS 29.40.120 and 11 AAC 51.065.
The undersigned petitioner (petitioners) by their signature (signatures) certify that I am the owner (they
are the owners) of and have possessory rights in the property described next to my (their) signature
(signatures).
Submitted this _ _ _ _ _ day of _ _ _ _ _ _ _, 20 _ __
PETITIONERS:
Name (clearly printed)
and Signature (required)
1.

Legal Description

Mailing Address/
Phone Number

Date

-------

2. - - - - - - 102-4082 (1/19)

Revised January 2019
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PETITIONERS (cont.):
Name (clearly printed)
and Signature (required)

Legal Description

Mailing Address/
Phone Number

Date

3.

4.

5.

6.

7.

8.

Add additional pages as necessary

Petitioner or attorney for the petitioner designated to receive service by mail.
Address
Name _ _ _ _ _ _ _

AS 38.05 .035(a) authorizes the director to decide what infonnation is needed to process an application for the sale or use of state land and
resources . This infonnation is made a part of the state public land records and becomes public infonnation under AS 40.25 .110 and 40.25 .120
(unless the infonnation qualifies for confidentiality under AS 38.05 .035(a)(8) and confidentiality is requested , AS 43 .05 .230. or AS 45 .48).
Public infonnation is open to inspection by you or any member of the public . A person who is the subject of the infonnation may challenge its
accuracy or completeness under AS 44 .99.310, by giving a written description of the challenged infonnation. the changes needed to correct it.
and a name and address where the person can be reached . False statements made in an application for a benefit are punishable under AS
11.56.210. In submitting this fonn, the applicant agrees with the Department to use "electronic" means to conduct " transactions" (as those tenns
are used in the Unifonn Electronic Transactions Act, AS 09.80 .010-AS 09.80.195 ) that relate to thi s fonn and that the Department need not
retain the original paper fonn of this record: the department may retain this record as an electronic record and destroy the original.

Revised January 2019
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.

DEPARTMENT OF TRANSPORTATION AND PUBLIC
FACILITIES (DOT/PF)
Research Information REQUIRED from Petitioner for DOT/PF Review
of Section Line Easement Vacation Proposals

1. Preliminary plat clearly illustrating the location of the proposed vacation and
proposed alternate means of access. Petitioner needs to include statement as to
whether they are aware of any current or hi!rtorical use of the proposed and
whether the proposed are constructed.

2. Map showing property boundaries. If property has been subdivided, then provide
copy of an unaltered recorded plat containing the property.

3. Map identifying existing structures on petitioner's property or as-built
4. Map identifying existing section line easements, utilities and dedicated rlghts-ofway within a one mile radius or greater surrounding the petitioner's property.

5. Map identifying available access to lands that are affected by the proposal.
6. Aerial photograph (if available) and/or topography map showing contours.
I

/

Items requested and listed above can be combined therefore we do not require a separate
map for each. However we ask that the information be presented in a legible format.
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AJQka C>epa,t.-nt of
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Fact sheet:

RESOURCES

VACATION OF SECTION-LINE EASEMENTS UNDER A
LOCAL PLATTING AUTHORITY
Division of Mining, Land and Water• July, 2018

"Vacating" a right-of-way means officially removing it. When a vacation occurs, the access
right merges into the landowner's property right, and the public is no longer entitled to travel
that route. Landowners are sometimes surprised to learn there is a section-line easement
across their property. They want to know how to move the right-of-way, narrow it, or
remove it altogether. Others ask how public access rights can be protected and used. This
fact sheet explains applicable requirements.
What are section-line easements? And what do they have to do with R.S. 2477
rights-of-way? A section-line easement is a public right-of-way, 33, 50, 66, 83 or 100 feet
wide, that runs along a section line of the rectangular survey system. All 33- and 66-footwide section-line easements were acquired by the state under RS. 2477, regardless of
whether trails have ever been developed along them . Also, some 50- and 100-foot-wide
easements along section lines have narrower RS. 2477 rights-of-way "inside" them. An
R S. 2477 right-of-way is a type of public easement that the State of Alaska acquired under
long-standing federal law. To learn more about RS. 2477 rights-of-way, look for DNR's fact
sheet on that topic or visit http://dnr.alaska.gov/mlw/trails/rs2477/rst srch.cfm .
Does every section line have an easement? How can I determine if an easement
exists? Not every section line has an easement. There is a technical procedure for
researching whether or not a section-line easement exists, which depends on land status
during periods when specific laws were in effect. See the editor's note following 11 AAC
51 .025 for more information. If land status is complex, a professional land surveyor, title
company or attorney could research the existence of an easement.

I have a section-line easement on 'my land. I don't want to vacate the easement, just
make it narrower. Narrowing a right-of-way is a partial vacation and still requires an .official
process.
Why doesn't the borough platting office handle the vacation? The 1999 legislature
passed a new state law, AS 29.35.090, prohibiting local government from vacating RS 2477
rights-of-way. DNR believes that the local platting authority's role is still very important,
allowing representation of local interests and legal notice to nearby landowners who might
be affected by a vacation. (Unlike tax records kept by a borough, DNR's land status plats
do not show private landholdings.) However, to ensure that a statewide perspective is
taken, only DNR and the Department of Transportation and Public Facilities, or the
legislature itself can make the final decision to vacate an RS 2477 right-of-way. AS
19.30.410.
What if I want to vacate a section-line easement that is not a R.S. 2477? By
regulation, DNR uses the same general process for vacations of all easements managed by
the department, including all section-line easements. 11 AAC 51 .065.
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What policy rules does DNR use in deciding on a vacation?
Because a vacation
means giving up a state-owned access righf, DNR cannot approve it unless DNR
determines that the vacation is in the state's inlerest, and that other access is available that
meets standards set by state laws and regulations. See 11 AA.C 65.065. DNR's general
policy is that the replacement access must be equal to or better than the access provided by
the section-line easement. AS 19.30.410 applies to R.S. 2477 vacations:
... (an) agency of the state may not vacate ... unless
(1) a reasonably comparable, established alternate right-ofway or means of access exists that is sufficient to satisfy all present
and reasonably foreseeable uses; [or]
(2) the right-of-way is within a municipality, the municipal
assembly or council has requested the vacation, a reasonable
alternative means of access is available, and the vacation is in the

How does a person apply for a vacation? To apply for a section-line easement vacation,
file a "Petition to Change or Vacate an Easement'' (available on request). The petition must
include a m~p showing the portion of the route proposed for vacation and the alternate
access route. Also, begin the local process by applying to the platting authority (usually this
is the borough) .
Are there any application costs? Yes. See current Director's Fee Order for applicable
fees. The petitioner must pay public notice costs. The platting authority will probably
charge fees also.
Will there be any public review? Yes. Before DNR can vacate a right-of-way, people
who may want to use it, now or in the future, must have the opportunity to comment. The
platting authority will probably publish notice locally and hold a hearing. Meantime, DNR will
prepare a formal notice describing the proposal, opening a comment period; and:
1) Publish it in a newspaper of statewide circulation
2) Notify adjacent land owners (or the platting authority may)
3) Post it on the State of Alaska's public notice website
4) Send it to other state agencies such as the Division of Parks and Outdoor
Recreation , the Department of Transportation and Public Facilities, and the
Department of Fish and Game
5) Notify other parties likely to be interested
6) Posting on or near the easement (optional)
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Will DNR decide the vacation entirely on its own? No, DNR will base its decision on:
• Public and agency comment DNR received
• In some cases, the results of a field inspection at the petitioner's expense to check the
current existing use and condition of the route proposed for vacation, and the adequacy
of the proposed alternate route
• The recommendation of the platting authority, after its own hearing
• Dept. of Transportation and Public Facilities' consent as the state's transportation
authority
• Dept. of Fish & Game comments
In considering public comment, what factors will DNR look at? The department will not
vacate or change a section-line easement unless it finds that the action is in the state's best
interests and that the replacement access meets the standard of 11 A.AC 51.065, after
considering the existing easement and the possible alternate access in terms of underlying
land ownership, land management policies applicable to both routes, current public use
patterns, and practicality of use. See 11 A.AC 51.065(e).
What if the replacement route isn't ready for use? The department might grant
"contingent approval" for a vacation. After the petitioner fulfills conditions such as obtaining
an easement or constructing a trail, the vacation will be finalized .
What agency in DNR is responsible for section-line easement vacations, and how can
I follow the process? Various DNR personnel will coordinate to gather and review
information on the proposal. DNR's Land Survey Unit staff will receive the petition, prepare
the public notice, consider the comments , and draft the vacation decision, for signature by
the director of the Division of Mining, Land and Water. Regional land management staff will
recommend in writing whether the proposal meets the standard of 11 A.AC 51 .065 and is in
the state's interest. Anyone may inspect DNR's vacation case file at any stage of this
process. When finished , the file will contain the signed petition, the public notice and
documentation of how it was distributed , the platting authority's conditions of approval or
recommendation for disapproval, written comments received, a field investigation report (if
applicable), and the final decision.
What are the final steps in a vacation? People who commented on the proposal will
receive a copy of the final decision and may appeal it. The vacation will not be finalized until
the conditions of approval have been completed and ownership verified. The vacation of a
section-line easement requires a plat prepared by a land surveyor.
For additional information, contact Department of Natural Resources:
Public Information Center
550 W 7th Ave., Suite 1360
Anchora~e, AK 99501 -3557
~907) 26 -8400
DD: (907) 269-2259

Division of Mining, Land and Water
Public Information Office
400 Willoughby- Ave., Suite 400
PO Box 111020
Juneau, AK 99801
(907) 465-3400
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3700 Airport Wa~
Fairbanks, AK 9 709-4699
(907) 451 -2705
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F r o m : ~ - James E (DNA)

Sant: Tuesday, September 4, 20181:15 PM

To~ 'Q(t)tldol' < b c b ~.tom>
"Subject: RE· Status Update
Bob,

Please accept my apologies tor my delayed respon&e to your eman and letter below. As Jbelfeve we
<fiscuseed prevtou&&y owr the phone, f have waited to respond until our office had an opportunity to
record a technical correction to 1he AOL 220094 public easement that Is the focus of our dscussion. I
can report that our office cfld make and reoord that corredlon, which can now be found In the 1'9COfder's
offlca bwi.es Kanai Racordi.n« Ofstrlct. Oacument. 2018-007092-0.
You note In yoor correspondence that your clients would Uke to apprise the •DNRISCRO Easemsnt
Unit of lhe Olivas' (Jlll16fBI plans for future dewllopmsnt when the negotialBd purchasB and sale d the
MHTA ~ ffv9 parcels Is sca,mp/JshBd, lncJudlng ewmtual application for IIBCBt/on ofADL 220394 snd
d6dicalton ot olhel' 1Jt;QJSS to Daniels l...Bkfl". Can you danly "it such a plan tor vacation and re\ocallon
wll require use of the land that was the subfect of the Trust's sale and subsequent lawsuit? If this is
the case Jwll suspend all work related to AOL 220394 and ask that you direct future correspondence
through DNR's attorney oodl such tine as the lawsuit has been settled as your questions will fall within
the scope the Issues related to the rawsult

FYI, I sent thJs small, tqgether wllh a copy of the tedwllcal correction, on Friday. II bounced back as
U'ldewerable from your address, so I'm resenclng wHhoul the attachment I've also removed Mitch
Behr and Jusd Doucet, who were CC'd, in case I need to resend, so I don' spend unnecessary spam
to others.
James

I

i

James Sowerwine
Natural Resource Manager I
Department of Natural Resources
Division of Mining, Land and Water
Southcentral Region, Easement Unit
550 W 7th Ave., Suite 900C, Anchorage, AK 99501
(907) 334-2542

From: Bob Molloy [maRto:bob@moUoyschmidt com]
Sent: Tuesday, September 4, 2018 1 :14 PM
To: Sowerwine, James E (DNA) -qames sowerwioa@ataska,goY>
Subject: Status Update

HI James:
Thank ycu ror your phone call & status update,
Bob

Robert J. Molloy

Page 104 of 160
Page 133 of 349
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PUBLIC HEARING NOTICES SENT TO THE
FOLLOWING LANDOWNERS

181

Parcel : 01341037
OLIVA LOUIS F JR & STACY ANN
PO BOX 8567
NIKISKI, AK 99635

Parcel: 01341051
WEST JEFFREY R LIVING TRUST & WEST
BONNIE J LIVING TRUST
PO BOX 7994
NIKISKI , AK 99635

Parcel: 01341052
WEST JEFFREY R LIVING TRUST & WEST
BONNIE J LIVING TRUST
PO BOX 7994
NIKISKI , AK 99635

Parcel : 01341053
TRIPLE-KNOT LAND & LIVESTOCK LLC
PO BOX 173
KENAI , AK 99611

Parcel: 01341069
OLIVA LOUIS F Jr
PO BOX 8567
NIKISKI , AK 99635

Parcel : 01341069
OLIVA STACY A
PO BOX 8567
NIKISKI , AK 99635
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Parcel : 01341035
WERTZ JEFFERY ALAN & MAUDE ELSIE
5780 N BOLSENA AVE
MERIDIAN, ID 83646

Parcel: 01341070
OLIVA LOUIS F Jr
PO BOX 8567
NIKISKI , AK 99635

Parcel: 01341070
OLIVA STACY A
PO BOX 8567
NIKISKI , AK 99635

Parcel: 01341071
ALASKA MENTAL HEALTH TRUST AUTHORIT'r
3745 COMMUNITY PARK LOOP STE200
ANCHORAGE , AK 99508

Parcel: 01341072
ALASKA MENTAL HEAL TH TRUST AUTHORIT'r
3745 COMMUNITY PARK LOOP STE200
ANCHORAGE, AK 99508

Parcel : 01341073
ALASKA MENTAL HEAL TH TRUST AUTHORIT'r
3745 COMMUNITY PARK LOOP STE 200
ANCHORAGE, AK 99508
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