
Lands Committee

Kenai Peninsula Borough

Meeting Agenda

144 North Binkley Street

Soldotna, AK 99669

Richard Derkevorkian, Chair

Brent Johnson, Vice Chair

Bill Elam, Member

Assembly Chambers3:00 PMTuesday, August 3, 2021

Zoom ID: 938 6524 5999 Passcode: 886199

Zoom ID: 938 6524 5999 Passcode: 886199

PUBLIC HEARINGS ON ORDINANCES

An Ordinance Authorizing WISP Tower and Ground Lease Agreement 

at Certain Locations with SpitwSpots, Inc. (Mayor)

2021-272.

Ordinance 2021-27

Memo

Lease

Funny River Fire Map

Lease Maps

Attachments:

An Ordinance Authorizing a Lease to Robert Gibson, dba Alaska Land 

and Cattle Company of Approximately 280 Acres of Borough Land in 

the Basargin Road Area for Agricultural Use (Mayor)

2021-283.

Ordinance 2021-28

Memo

Ak Land & Cattle MAP

AK Land & Cattle Rate MAP

Lease

Farm and Rangeland Development Plan

Attachments:

UNFINISHED BUSINESS

1.  Postponed Items
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A Resolution Classifying 420 Acres of Borough Land Located within 

Section 1, T5S, R14W, Seward Meridian, Alaska as Rural and 

Agriculture (Mayor)

2021-046a.

Resolution 2021-046

Memo

Land Classification Maps

Land Classification Staff Rpt (DRAFT)

Public Comment 061521

Advisory Board Recommendations

Attachments:

NEW BUSINESS

1.  Ordinances for Introduction

An Ordinance Authorizing an Amendment to a Master Land Lease 

Development Agreement with Alaska Department of Transportation 

and Public Facilities in Support of the Sterling Highway MP 45-60 

Construction Project Near Cooper Landing to Include a Staging Area at 

Tract C Quartz Creek Subdivision and Appraisal Provisions (Mayor) 

(Hearing on 08/17/21)

2021-31*h.

Ordinance 2021-31

Memo

DOT - Quartz Master Lease Amendment

DOT - Master Lease Attachments 3&4

Attachments:

An Ordinance Authorizing a Negotiated Lease at Fair Market Value 

with Edward and Kathleen Martin, dba Cozy Inn, in Kenai for a 

Parking Area (Mayor) (Hearing on 08/17/21)

2021-32*i.

Ordinance 2021-32

Memo

Cozy Inn Lease

Cozy Inn Lease Map

Cozy Inn Development Plan

Attachments:

3.  Other

Page 2 Printed on 7/28/2021

2

http://kpb.legistar.com/gateway.aspx?m=l&id=/matter.aspx?key=23714
http://kpb.legistar.com/gateway.aspx?M=F&ID=b5769218-50f4-43e1-844e-fe4b90388cf7.docx
http://kpb.legistar.com/gateway.aspx?M=F&ID=86f8d4f5-b1b6-45bc-bfc4-75037a2bb7cf.pdf
http://kpb.legistar.com/gateway.aspx?M=F&ID=9ecff2ed-c1d8-4b9c-8097-e95e38a59859.pdf
http://kpb.legistar.com/gateway.aspx?M=F&ID=b050e495-3a9b-4e0d-8181-0962354e2358.docx
http://kpb.legistar.com/gateway.aspx?M=F&ID=803fce08-4376-4e6e-b5b0-0d7957bec623.pdf
http://kpb.legistar.com/gateway.aspx?M=F&ID=47e80070-3b91-4c76-b487-298efd69f6ac.pdf
http://kpb.legistar.com/gateway.aspx?m=l&id=/matter.aspx?key=24851
http://kpb.legistar.com/gateway.aspx?M=F&ID=04b90360-2b95-44f8-9c53-6e685c3bc26c.docx
http://kpb.legistar.com/gateway.aspx?M=F&ID=617c1940-bb6c-43c9-8659-e504f98e1c80.pdf
http://kpb.legistar.com/gateway.aspx?M=F&ID=aace8a79-3cba-4582-a4a9-8d75b61277cb.docx
http://kpb.legistar.com/gateway.aspx?M=F&ID=d9cf6766-ef56-4813-9e5e-b095c3bc03dc.pdf
http://kpb.legistar.com/gateway.aspx?m=l&id=/matter.aspx?key=24855
http://kpb.legistar.com/gateway.aspx?M=F&ID=eefb829c-a1fd-4f25-8fe7-bbca4ec60cb9.docx
http://kpb.legistar.com/gateway.aspx?M=F&ID=e66671a3-c153-45eb-9b41-d6e5010a2b97.pdf
http://kpb.legistar.com/gateway.aspx?M=F&ID=33676d6b-5781-4796-9662-d7f681544f51.docx
http://kpb.legistar.com/gateway.aspx?M=F&ID=db108a2e-d6ef-44dc-990b-2f8c27f56d88.pdf
http://kpb.legistar.com/gateway.aspx?M=F&ID=35fbdc36-a04f-466a-a699-df321225894c.pdf


August 3, 2021Lands Committee Meeting Agenda

Petition to Vacate a Portion of C St. Right-of-way Adjoining Lot 1 

Block 2 and Lot 3 Block 3 as Dedicated on US Survey No. 4901 

Tracts A through D, Townsite of English Bay Plat SL 71-62. KPB File 

2021-085V. (Mayor) 

[Clerk’s Note: The Planning Commission approved the referenced 

petition to vacate at its July 12, 2021 by unanimous consent.]

KPB-3358*b.

Petition to VacateAttachments:

Petition to Vacate a 60’ Right-of-way and Cul-de-sac on Adjoining 

Lots 8-A, 9-A, 10-A and 18-A per Stanley’s Meadow Subdivision No 

11 ADEC Power-Trip Replat HM 93-60 as Dedicated on Stanley’s 

Meadow No. 11 HM 91-47. KPB File 2021-086V1(Mayor) 

[Clerk’s Note: The Planning Commission approved the referenced 

petition to vacate at its July 12, 2021 by unanimous consent.]

KPB-3362*c.

Petition to VacateAttachments:
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Introduced by: Mayor 

Date: 07/06/21 

Hearing: 08/03/21 

Action:  

Vote:  

 

KENAI PENINSULA BOROUGH  

ORDINANCE 2021-27 

 

AN ORDINANCE AUTHORIZING A WISP TOWER AND GROUND LEASE 

AGREEMENT AT CERTAIN LOCATIONS WITH SPITwSPOTS, INC. 

 

WHEREAS, SPITwSPOTS, Inc. is proposing to install single provider towers and equipment at 

borough owned locations in the communities of Sterling and Funny River; and  

 

WHEREAS,  the purpose of the agreement would be to expand wireless internet connectivity in 

the borough; 

 

WHEREAS,  suitable sites have been identified near borough solid waste and Central Emergency 

Services operating sites known as the Sterling Transfer Site, the Funny River 

Transfer Site, CES Sterling Station #3, and CES Funny River Station #5; and 

 

WHEREAS, SPITwSPOTS, Inc. has the capability to assist KPB with communication 

equipment installations and services that would benefit KPB operations through the 

information technology services available between the sites and save costs to KPB 

through the services provided; and 

 

WHEREAS, communication tower lease agreements have been negotiated on terms which 

would provide wireless internet connectivity services to KPB, with a cash rent 

alternative should connectivity be discontinued; and 

 

WHEREAS, entering into a WISP (Wireless Internet Service Provider) Tower and Ground Lease 

Agreement with this provider benefits borough infrastructure while also providing 

a community-wide benefit in expanding existing wireless internet infrastructure 

and connectivity in the borough; and  

 

WHEREAS, the Central Emergency Service Area Board at its regularly scheduled meeting of 

_____________, 2021 recommended _______________; and 

 

WHEREAS, the Kenai Peninsula Borough Planning Commission at its regularly scheduled 

meeting of July 12, 2021 recommended _____________; 

 

 

NOW, THEREFORE, BE IT ORDAINED BY THE ASSEMBLY OF THE KENAI 

PENINSULA BOROUGH: 
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SECTION 1. That the assembly finds that entering into a WISP Tower and Ground Lease 

Agreement with SPITwSPOTS, Inc., pursuant to KPB 17.10.100(I), authorizing the 

negotiated lease of borough lands, is in the best interest of the borough at the 

following locations: 

 

 A. Lot 2 Sterling Fire Station Subdivision, Plat No. 86-139, Kenai Recording 

District (Parcel 063-680-15); 

 

 B. Gov Lots 3 & 4  Section 10, T5N, R9W, S.M. lying north of the Sterling 

Highway, excepting that portion per Q/D Book 380, Page 957 (Parcel 063-

860-17); 

 

 C. Lot 5 Salmon Bend Subdivision FRVFD Addition, Plat No. 2002-24, Kenai 

Recording District (Parcel 066-170-31); 

 

 D. Lot 1A, Block 2 Beacon Subdivision, Plat No. 92-10, Kenai Recording 

District (Parcel 066-010-21);  

 

  This finding is based on the following facts:  

 

 1. The borough will receive a fair market rent, or a fair value in services in lieu 

of cash rent, for the term of the lease. 

 

 2. The land will be used to provide new wireless internet provider sites that 

will improve internet connectivity services in rural areas of the Kenai 

Peninsula Borough. 

 

 3. That the proposed wireless internet service facilities and improvements are 

compatible with the sites.  

 

SECTION 2. Pursuant to KPB 17.10.230, the assembly authorizes an exception to the 

requirements of KPB 17.10.080, KPB 17.10.090 and KPB 17.10.110 governing 

classification, disposition, and notice with respect to leasing of borough lands, 

based on the following facts: 

 

1. That special circumstances or conditions exist. 

 

a. The proposed lease agreement is solely with SpitwSpots, Inc, for 

the purpose of constructing or installing new broadband wireless 

internet tower sites. 

 

b. The lease agreement is for ancillary uses that do not conflict with, 

or that do enhance, the primary use of the properties. 
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2. That the exception is necessary for the preservation and enjoyment of a 

substantial property right and is the most practical manner of complying 

with the intent of this chapter. 

 

a. The notice requirement is intended to make the public aware of an 

opportunity to purchase borough property, which is unnecessary 

since the intent of the disposal is to lease the property solely to 

SpitwSpots, Inc, 

 

b. The communications uses are not primary factors in the land 

classification system.  

 

3. That the granting of this exception will not be detrimental to the public 

welfare or injurious to other property in the area. 

 

a. Lease of wireless internet communications sites on the subject 

parcels to SpitwSpots, Inc, is compatible with the current land uses 

and surrounding land uses. 

 

b. The development of communications infrastructure on these sites 

will benefit the KPB operations on those sites, and provide a 

community-wide benefit by expanding the availability of wireless 

internet service connectivity. 

SECTION 3. Based on the foregoing and pursuant to KPB 17.10.100(I), the mayor is hereby 

authorized to execute a WISP Tower and Ground lease Agreement for the 

properties identified in Section 1 that contains terms and conditions substantively 

similar to the the agreement attached to this ordinance. 

 

SECTION 4. SPITwSPOTS, Inc. shall have 120 days from the date of enactment of this 

ordinance to execute the lease agreement(s). 

 

SECTION 5.  That rent revenue from the subject lease shall be submitted to the borough finance 

department and deposited as follows: 

 

 Funny River Fire Station: Central Emergency Service Area account 

211.00000.00000.36316. 

 

 All other sites: Land Trust account 250.00000.00000.36316. 

 

SECTION 6. That this ordinance shall take effect immediately upon its enactment. 
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ENACTED BY THE ASSEMBLY OF THE KENAI PENINSULA BOROUGH THIS * DAY 

OF *, 2021. 

 

 

 

              

       Brent Hibbert, Assembly President 

ATTEST: 

 

 

       

Johni Blankenship, MMC, Borough Clerk 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Yes:  

No:  

Absent:  
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Kenai Peninsula Borough 
Planning Department - Land Management Division 

TO: 

THRU: 

FROM: 

DATE: 

RE: 

MEMORANDUM 

Brent Hibbert, Assembly President 
Members, Kenai Peninsula Borough Assembly 

Charlie Pierce, Mayor bl-\- ~r (J 
Melanie Aeschliman, Planning Director MA 

Marcus Mueller, Land Management Officer ~ c:{. A 
June 24, 2021 

Ordinance 2021 -_21, Authorizing WISP Tower and Ground Lease 
Agreement a t Certain Locations w ith SpitwSpots, Inc. {Mayor) 

SpitwSpots, Inc. is a peninsula based commercial broadband communications 
provider. SpitwSpots, Inc., has requested to enter into a lease agreement for new 
Wireless Internet Service Provider {WISP) Tower and Ground Lease Agreement on 
certain borough land in Sterling and Funny River. The sites under consideration are 
the CES Sterling Station #3, the CES Funny River Station #5, the Sterling Solid Waste 
Transfer Site, and the Funny River Solid Waste Transfer Site . The use at the Funny 
River Solid Waste Transfer would be in the form of collocation of equipment on an 
existing KPB owned tower. The other locations proposed would be new single 
provider WISP towers owned by SpitwSpots. 

The WISP Tower and Ground Lease Agreement proposes in-kind services as 
payment in lieu of cash payments for all operation sites. The Agreement has been 
negotiated with a focus on their infrastructure and service value to the borough 
with regard to specific borough enti ty internet expansion and connectivity needs 
as well as the general community benefit from expanded internet connectivity 
and availabil ity borough-wide. The KPB IT department has evaluated the 
communication link strategy and determined certain benefits and cost savings 
would be produced . In the event that communications services are discontinued, 
the leases would revert to cash rent. 

The planning commission will hold a public hearing on this item at its regularly 
scheduling meeting on July 12, 2021 . 

Your consideration of this ordinance is appreciated. 
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WISP TOWER AND GROUND LEASE AGREEMENT 

 

This WIRELESS INTERNET SERVICE PROVIDER (WISP) TOWER AND GROUND 
LEASE AGREEMENT (this “Agreement”) is entered into by and between the Kenai Peninsula 
Borough, a municipal corporation, whose mailing address is 144 North Binkley Street, Soldotna, 
Alaska 99669 (hereinafter the “KPB” or “Lessor”), and SPITwSPOTS, Inc., an Alaska business 
corporation, whose mailing address is PO Box 15364, Homer, AK 99603 (hereinafter “SWS” or 
“Lessee”). The Effective Date of this Agreement shall be the date the KPB executes the 
Agreement. 

 

PART I. BACKGROUND 

1. Purpose. The KPB owns certain real property located in the Kenai Peninsula 
Borough, in the state of Alaska, that is more particularly described and/or depicted in Exhibit 1 
attached hereto (the “Property”). For good and valuable consideration, the parties agree that the 
KPB will grant the SWS the right to use a portion of the Property in accordance with the terms of 
this Agreement.   

2. Authorized Contact. All communications about this Agreement shall be directed as 
follows, any reliance on a communication with a person other than the listed below is at the party’s 
own risk. 

KPB LESSEE 
 

Name: Kenai Peninsula Borough 
Attn: Land Management Division 
Mailing Address: 144 N. Binkley St. 
Soldotna, AK 99669 

Name: SPITwSPOTS, Inc. 
Attn: McKenzie McCarthy 
369 E. Pioneer Avenue 
Suite B 

 Homer, AK 99603 
 

3. Contract Documents. As authorized by KPB Ordinance 2021-_____, this 
Agreement is the final and complete understanding of the parties. The following exhibits and 
appendices are attached and are considered part of this Agreement as well as anything 
incorporated by reference or attached to those exhibits or appendices: 

Appendix A: Lease Provisions Required by KPB 17.10 
Exhibit 1: Description of the “Property” and the “Leased Premises” 
Exhibit 2: Leased Premises site sketch or maps 
Exhibit 3: Memorandum of Lease 

If in conflict, the Agreement shall control. If in conflict, the order of precedence shall be: 
the Agreement, Appendix A, Exhibit 1, Exhibit 2, and then Exhibit 3. 
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4. Definitions. 

4.1. The term “Leased Premises” means the area within the Property that may 
be used by SWS for the uses, purposes and upon the terms and conditions of this Agreement as 
more particularly described and shown on Exhibit 1 and Exhibit 2.  

4.2. The term “Property” means the real property owned by the Kenai Peninsula 
Borough that is subject to this Agreement wherein a portion of the real property or vertical space 
of a tower at the Property, whatever the case may be, is leased to SWS pursuant to the terms of 
this Agreement.  

4.3. The term “Site” refers to the individual area set out in Section 5.1 used to 
construct and install the WISP Facilities.  

4.4. The terms “WISP Facilities” or “WISP Facility” includes erecting, installing, 
operating and maintaining radio or communications tower for wireless internet connectivity 
purposes, transmitting and receiving equipment, antennas, dishes, mounting structures, 
equipment shelters and other supporting structures, and related equipment; and 

4.5. The term “WISP Communications Equipment” includes antenna, dishes, 
mounting structures, flexible transmission, lines, cables, radio, amplifiers, filters and other 
transmission equipment shelters or cabinets and any integrally related components thereto 
(including interconnect transmission equipment, transmitter(s), receiver(s) and accessories) and 
such other associated software as may be necessary. 

4.6. The term “WISP” means Wireless Internet Service Provider.  

 

PART II. PROPERTY DESCRIPTION; USE; RENT 

5. Description of Property.   

5.1. Subject to the terms and conditions of this Agreement, KPB hereby leases 
to SWS the following generally described property and/or vertical space: 

a) CES Sterling Station #3. A certain portion of the Property 

containing approximately ____square feet (____) including the air space above such ground space 

as described and depicted on Exhibit 1 and Exhibit 2 attached hereto for the placement of a single 

provider WISP Tower Facility. 

b) CES Funny River Station #5. A certain portion of the Property 
containing approximately ____square feet (____) including the air space above such ground 
space as described and depicted on Exhibit 1 and Exhibit 2 attached hereto for the placement of 
a single provider WISP Tower Facility. 

c) Sterling Solid Waste Transfer Site. A certain portion of the Property 
containing approximately ____square feet (____) including the air space above such ground 
space as described and depicted on Exhibit 1 and Exhibit 2 attached hereto for the placement of 
a single provider WISP Tower Facility. 
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d) Co-Location at Funny River Solid Waste Transfer Site Tower. The 
exclusive use of the top twenty feet (20’) of the tower structure at the Site, including the air space 
above, and necessary related ground space for equipment cabinets and integrally related 
components, as described and depicted on Exhibit 1 and Exhibit 2 attached hereto for the 
placement of its WISP Communication Equipment. 

5.2. The Leased Premises description may be adjusted by mutual written 
agreement of the parties, subject to the condition that the adjusted description may not conflict 
with the predominant use of the property, and may not impair or constrict public ingress or egress 
to the property and related compatible uses.   

6. Allowed Use.  

6.1. CES Sterling Station #3; CES Funny River Station #5; Sterling Solid Waste 
Transfer Site. The Leased Premises are being leased for the purpose of erecting, installing, 
operating and maintaining a radio or communications tower for the purpose of wireless internet 
service connectivity, including but not limited to transmitting and receiving equipment, antennas, 
dishes, mounting structures, equipment shelters and other supporting structures, and related 
equipment (collectively, the “WISP Facilities”). SWS may, subject to the foregoing, make any 
improvement, alteration or modification to the Leased Premises as are deemed appropriate by 
SWS for the permitted use herein. SWS will have the right to clear the Leased Premises of any 
trees, vegetation, or undergrowth which interferes with SWS’s use of the Leased Premises for the 
intended purposes. Notwithstanding Section 14 below, SWS will have the exclusive right to install 
and operate, or contract for the installation, operation and maintenance, upon the Leased 
Premises a WISP Facility, which may include a guyed, partially guyed, or self-supporting tower, 
related buildings, equipment, antennas, dishes, fencing, and other accessories related thereto, 
and to alter, supplement, and/or modify same as may be necessary. 

6.2. Funny River Solid Waste Transfer Site. The Leased Premises are being 
leased for the purpose of SWS’ exclusive use of the top twenty feet (20’) of the tower structure at 
the Site, including the air space above, and necessary related ground space for equipment 
cabinets and integrally related components, as described and depicted on Exhibit 1 and Exhibit 2 
attached hereto for the placement of its WISP Communications Equipment. This Agreement shall 
not grant SWS the right to install or construct a separate tower facility at the Site. Notwithstanding 
any contrary indications in this Agreement, with regard to the Funny River Solid Waste Site, this 
Agreement only and exclusively grants collocation rights to SWS on the already existing tower 
facility at the Site, unless the parties agree otherwise in writing.  

7. Rent; In-Kind Services. 

7.1. Rent. In the event the in-kind services described in Section 7.2 below fail 
or are otherwise disconnected for a period greater than one (1) consecutive week of any month 
or months during the term of this Agreement, SWS shall pay to KPB a monthly rent payment of 
750.00 and No/100 Dollars ($750.00) (“Rent”) per Site, at the address set forth above on or before 
the fifth (5th) day of each calendar month in which Rent is due as a result of failed connectivity of 
the in-kind services.  On each anniversary of the Effective Date, Rent shall adjust annually by 
Three percent (3%) over the prior year’s Rent amount. 

7.2. In-Kind Services as Payment in Lieu of Cash Rent. As part of the Rent, the 
SWS shall provide the Kenai Peninsula Borough with 100mbit download / 50mbit upload ethernet 
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network connectivity per Site between a Kenai Peninsula Borough facility serviceable from the 
Leased Premises and central network location at 144 North Binkley Street, Soldotna, AK, or 
another location if agreed upon in writing by the parties and providing that such connectivity 
standards may be updated from time to time by written mutual agreement.  

7.3. In-Kind Services Effective Date; Option Payment. The in-kind services as 
rent payment as provided in Section 7.2 shall become effective within 60 days of commencement 
of construction or improvement activities within the Leased Premises. If the WISP Facility is not 
constructed, completed and operational by July 1, 2022, in lieu of cancellation of this Agreement 
pursuant to Section 9.6 below, SWS shall owe an option payment of $3,500, payable by August 
1, 2022, and shall pay rent in accordance with Section 7.1 paid monthly until it is able to complete 
the WISP Facility and provide in-kind services pursuant to Section 7.2.  

8. Term.  

8.1. The initial term will be five (5) years (the “Initial Term”), commencing on the 
Effective Date. 

8.2. SWS will have the option to extend the term of this Agreement for four (4) 
successive terms of five (5) years each (each, a “Renewal Term”). Each Renewal Term will 
commence automatically, unless SWS delivers notice to KPB, not less than thirty (30) days prior 
to the end of the then-current Term, of SWS’s intent not to renew. For purposes of this Agreement, 
“Term” includes the Initial Term and any applicable Renewal Term(s). 

8.3. Should SWS or any assignee, sublessee or licensee of SWS hold over the 
Leased Premises or any part thereof after the expiration of this Agreement, such holdover shall 
constitute and be construed as a tenancy from month-to-month only, but otherwise upon the same 
terms and conditions. 

PART III. TERMINATION; SECURITY; ACCESS; REMOVAL 

9. Termination; Cancellation.  This Agreement may be terminated or cancelled, 
without penalty or further liability, as follows: 

9.1. by SWS within 180 days of executing this Agreement, upon written notice 
to KPB, if SWS is unable to obtain, or maintain any required approval(s) or the issuance of a 
license or permit by any agency, board, court or other governmental authority necessary for the 
construction or operation of the Communication Facility as now or hereafter intended by SWS; or 
if SWS in its sole discretion that the cost of or delay in obtaining or retaining the same is 
commercially unreasonable; 

9.2. by SWS within 90 days of executing this Agreement, upon written notice to 
KPB, if SWS determines, in its sole discretion, due to the title reports or survey results, that the 
condition of the Leased Premises is unsatisfactory for its intended uses; 

9.3. by SWS upon written notice to KPB for any reason or no reason, at any 
time prior to commencement of any construction, which includes access clearing, or 
improvements on the Leased Premises by SWS; or 
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9.4. by SWS upon sixty (60) days’ prior written notice to KPB for any reason or 
no reason, so long as SWS pays KPB a termination fee equal to six (6) months’ Rent, at the then-
current rate, and subject to removal requirements contained within Section 13.  No such 
termination fee will be payable on account of the termination of this Agreement by SWS under 
any termination provision contained in any other Section of this Agreement. 

9.5. By KPB, upon written notice to SWS, if SWS is in breach of any term of this 
Agreement and fails to cure the breach within 30 days of the date a Notice of Breach is sent to 
SWS.  

9.6. By KPB, upon written notice to SWS, if by July 1, 2022, a WISP Facility is 
not constructed, installed, and operational within the Leased Premises as contemplated under 
Section 6. This provision is subject to Section 7.3 above. 

10. Taxes.  SWS shall pay any personal property taxes assessed on, or any portion of 
such taxes attributable to, the WISP Facilities located on the Leased Premises, including private 
leasehold or possessory interest taxes as may be assessed by the KPB Assessing Department.  

11. Fence & Site Security.  Notwithstanding Section 4 above, the SWS will install a 
locked, sight-obscuring fence at least six feet (6’) in height around the perimeter of the Leased 
Premises to protect against unauthorized access to the Leased Premises. The fence must be of 
a color that blends in with the surrounding landscape (i.e. brown, green or similar color). SWS 
may also elect, at its expense, to construct such other enclosures and/or fences as SWS 
reasonably determines to be necessary to secure its improvements, including the tower(s), 
building(s), guy anchors, and related improvements situated upon the Leased Premises. SWS 
may also undertake any other appropriate means to restrict access to its communications towers, 
buildings, applicable guy anchors, applicable guy wires, and related improvements, including, 
without limitation, posting signs for security purposes. 

12. Access, Maintenance, And Utilities.  

12.1. Access. During the Term, SWS, and its guests, agents, customers, 
lessees, sublessees and assigns will have the unrestricted, exclusive right to use, and will have 
free and unfettered access to, the Leased Premises seven (7) days a week, twenty-four (24) 
hours a day. KPB for itself, its successors and assigns, hereby grants and conveys unto SWS, its 
customers, employees, agents, invitees, sublessees, sublicensees, successors and assigns a 
nonexclusive easement  to the extent depicted on Exhibit 2 (a) for ingress and egress, and (b) for 
the construction, installation, operation and maintenance of overhead and underground electric 
and other utility facilities (including fiber, backhaul, wires, poles, guys, cables, conduits and 
appurtenant equipment), with the right to reconstruct, improve, add to, enlarge, change and 
remove such facilities, over, across and through any easement for the benefit of and access to 
the Leased Premises, subject to the terms and conditions herein set forth. KPB agrees to 
cooperate with SWS’s efforts to obtain such utilities and services. If there are utilities already 
existing on the Leased Premises which serve the Leased Premises, SWS may utilize such utilities 
and services. Upon SWS’s request, KPB will execute and deliver to SWS requisite recordable 
documents evidencing the easements contemplated hereunder within fifteen (15) days of SWS’s 
request. 

12.2. Maintenance. SWS will keep and maintain the Leased Premises in good 
condition. 

13



WISP TOWER AND GROUND LEASE AGREEMENT  Site Name: ___ 

Page 6 of 16 

 

12.3. Utilities. SWS is solely responsible for installing separate meters for utility 
use and payment, as applicable, and shall not connect to any KPB-owned electrical, 
communication, or other utility without KPB’s prior written approval, which shall not be 
unreasonably withheld, conditioned, or delayed.  

13. Equipment, Fixtures and Removal. The WISP Facilities will at all times be the 
personal property of SWS and/or its sublessees and licensees, as applicable. SWS or its 
customers shall have the right to erect, install, maintain, and operate on the Leased Premises 
such equipment, structures, fixtures, signs, and personal property as SWS may deem necessary 
or appropriate, and such property, including the equipment, structures, fixtures, signs, and 
personal property currently on the Leased Premises, will not be deemed to be part of the Leased 
Premises, but will remain the property of SWS or its customers. Unless otherwise agreed to in 
writing by the parties, within ninety (90) days after the expiration or earlier termination of this 
Agreement, or upon cessation, abandonment, or non-use of the tower for communication 
purposes for a period of 6 consecutive months following construction of the tower (the “Removal 
Period”), SWS must remove its improvements and restore the Leased Premises to grade in a 
natural condition free of contamination, reasonable wear and tear excepted, which shall include 
removal of all concrete and other foundation materials to a depth of ten feet (10’) below grade, 
and perform all obligations under this Agreement during the Removal Period, including without 
limitation, the payment of Rent on a prorated per diem basis, at the rate in effect upon the 
expiration or termination of this Agreement. Any property not so removed shall be deemed 
abandoned and may be removed and disposed of by KPB in such manner as KPB will determine, 
without any obligation on the part of KPB to account to SWS for any proceeds therefrom. Time is 
of the essence. 

 

PART IV. ASSIGNMENT; KPB COLLOCATION; WARRANTIES 

14. Assignment. SWS may assign this Agreement to any person or entity, at any time 
with prior written consent of KPB’s mayor which will not be unreasonably withheld or delayed so 
long as the Assignee agrees to the assignment and novation and complies with all terms of this 
Agreement. Notwithstanding the foregoing, upon thirty (30) days’ written notice to KPB, SWS may 
assign this Agreement or its rights or obligations to (a) any person or entity controlling, controlled 
by, or under common control with SWS, or (b) in connection with the sale or other transfer of 
substantially all of SWS’s assets in the FCC market area where the Leased Premises is located. 

15. Co-Locate Rights Reserved by KPB. KPB reserves the right to install 
communication equipment on SWS’s tower.  Ninety (90) days prior to the exercise of this 
reservation, KPB shall provide SWS with a complete inventory of equipment and proposed vertical 
location.  SWS shall confirm KPB’s equipment will not interfere with SWS’s or then-existing 
sublessee’s equipment or propose an alternate location.  Upon installation of KPB’s equipment 
on the Leased Premises, any future sublessee’s equipment shall not interfere with KPB’s 
communication equipment, provided such equipment is properly installed and lawfully operated.  
Notwithstanding the foregoing, KPB’s right to install equipment on SWS’s tower will be subject to 
SWS’s reasonable determination that, at the time in which KPB proposes to install its equipment, 
SWS’s tower shall have sufficient space and structural capacity to accommodate the additional 
loading associated with KPB’s proposed equipment installation.  In connection with the foregoing, 
each party shall do and perform, or cause to be done and performed, all such further acts and 
things, and shall execute and deliver all such other agreements, instruments and documents, as 
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the other party may reasonably request in order to carry out the intent and accomplish the 
purposes of this Section 15 and the consummation of the transactions contemplated hereby. 

16. Covenants, Warranties And Representations. 

16.1. KPB represents and warrants that KPB is the owner in fee simple of the 
Property, free and clear of all liens and encumbrances except as to those which may have been 
disclosed to SWS in writing prior to the execution hereof, and that KPB alone has full right to lease 
the Leased Premises for the Term. 

16.2. KPB will not do or knowingly permit anything during the Term that will 
unreasonably interfere with or negate any SWS’s quiet enjoyment and use of the Leased 
Premises or cause SWS’s use of the Leased Premises to be in nonconformance with applicable 
local, state, or federal laws. KPB will cooperate with SWS in any effort by SWS to obtain 
certificates, permits, licenses and other approvals that may be required by any governmental 
authorities. KPB agrees to promptly execute any necessary applications, consents or other 
documents as may be reasonably necessary for SWS to apply for and obtain the proper zoning 
approvals required to use and maintain the Leased Premises and the Communication Facilities. 

16.3. Subject to Section 12 above, SWS will have access to all utilities required 
for the operation of SWS’s improvements on the Leased Premises that are existing on the 
Property.  

16.4. KPB has not granted any third party licenses, sublicenses, or other 
agreements, written or oral, granting to any party or parties the right of use or occupancy of any 
portion of the Leased Premises; there are no outstanding options or rights of first refusal to 
purchase the Property or any portion thereof or interest therein, or any equity or interest in KPB if 
KPB is an entity; and there are no parties (other than KPB) in possession of the Leased Premises 
except as to those that may have been disclosed to SWS in writing prior to the execution hereof. 

16.5. Each party hereto warrants and represents that it has the necessary power 
and authority to enter into and perform its respective obligations under this Agreement. 

17. Waivers. 

17.1. KPB hereby waives any and all lien rights it may have, statutory or 
otherwise, in and to the WISP Facilities or any portion thereof, regardless of whether or not such 
is deemed real or personal property under applicable laws. KPB will not assert any claim 
whatsoever against SWS for loss of anticipatory profits or any other indirect, special, incidental or 
consequential damages incurred by KPB as a result of the construction, maintenance, operation 
or use of the Leased Premises by SWS. 

17.2. EACH PARTY HERETO WAIVES ANY AND ALL CLAIMS AGAINST THE 
OTHER FOR ANY LOSS, COST, DAMAGE, EXPENSE, INJURY OR OTHER LIABILITY WHICH 
IS IN THE NATURE OF INDIRECT, SPECIAL, INCIDENTAL, PUNITIVE OR CONSEQUENTIAL 
DAMAGES WHICH ARE SUFFERED OR INCURRED AS THE RESULT OF, ARISE OUT OF, 
OR ARE IN ANY WAY CONNECTED TO THE PERFORMANCE OF THE OBLIGATIONS 
UNDER THIS AGREEMENT. 
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PART V. INSURANCE; INDEMNIDIFICATION; MISCELLANEOUS TERMS 

18. INSURANCE.  Insurance coverage required under this Agreement shall be primary 
and exclusive of any other insurance carried by the Borough. Minimum levels of insurance 
coverage required under this Agreement shall remain in effect for the life of this Agreement and 
shall be a part of the contract price.  If SWS’s policies contain higher limits, the KPB shall be 
entitled to coverage to the extent of such higher limits.  There shall be no cancellation or material 
change of the insurance coverages, or intent not to renew the insurance coverages as specified 
in this Agreement, without thirty (30) calendar days’ prior written notice to the Borough.  
Certificates of Insurance, acceptable in form and content, will be delivered to the Borough at the 
time of submission of the signed Agreement and updated certificates shall be provided upon 
insurance coverage renewal, where applicable.  SWS shall provide and maintain: 

18.1. Commercial General Liability (CGL): The CGL Policy shall be written on an 
occurrence basis and with a limit of not less than ONE MILLION AND NO/100 DOLLARS 
($1,000,000.00) each occurrence and aggregate.  CGL insurance shall be written on standard 
ISO occurrence form (or a substitute form providing equivalent coverage) and shall cover 
liability arising from premises, operations, broad form property damage, independent 
contractors, products-completed operations, personal injury and advertising injury, explosion, 
collapse, underground hazards, and liability assumed under a contract including the tort liability 
of another assumed in a business contract. If necessary to provide the required limits, the 
Commercial General Liability policy's limits may be layered with a Commercial Umbrella or 
Excess Liability policy. This policy shall name the KPB as Additional Insured.  To the extent 
damages are covered by commercial general liability insurance, subrogation shall be waived.  

18.2. Umbrella / Excess policy: With limits of $2,000,000 per occurrence and in the 
aggregate. SWS may use any combination of primary and excess insurance to meet the total 
limits required. This policy shall name the KPB as Additional Insured.  To the extent damages 
are covered by commercial general liability insurance, subrogation shall be waived. 

18.3. Worker’s Compensation Insurance: For all employees engaged in work 
under this Agreement, Workers’ Compensation Insurance in accordance with the laws of the State 
of Alaska.  The Contractor shall be responsible for Workers’ Compensation Insurance for any 
subcontractor(s) who directly or indirectly provides services under this Agreement.  This coverage 
must include statutory coverage for states in which employees are engaging in work and 
employer’s liability protection not less than FIVE HUNDRED THOUSAND AND NO/100 
DOLLARS ($500,000.00) each accident, FIVE HUNDRED THOUSAND AND NO/100 DOLLARS 
($500,000.00) each person and FIVE HUNDRED THOUSAND AND NO/100 DOLLARS 
($500,000.00) policy limit.  Where applicable, coverage for all federal acts (i.e., U.S.L. & H and 
Jones Act) must also be included. 

18.4. Property Insurance:  Insuring against all risks of loss to any SWS 
improvements at full replacement cost with no insurance penalty provision. SWS shall have the 
right to self-insure such Property Insurance. 

18.5. Automobile Liability: The Auto Liability Policy shall include a Combined 
Single Limit of not less than ONE MILLION AND N0/100 DOLLARS ($1,000,000.00); 
Underinsured and Uninsured Motorists limit of not less than ONE MILLION AND N0/100 
DOLLARS ($1,000,000.00); Coverage shall include Non-Owned and Hired Car coverage. This 
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policy shall name the KPB as Additional Insured.  To the extent damages are covered by auto 
liability insurance, subrogation shall be waived.  

18.6. Full policies. At its option, the Borough may request copies of required 
policies and endorsements.  Such copies shall be provided within (10) TEN CALENDAR DAYS 
of the Borough’s request.  All insurance required hereunder shall be maintained in full force and 
effect with insurers with Best’s rating of AV or better and be licensed and admitted in Alaska.  

18.7. No Representation of Coverage Adequacy.  By requiring insurance herein, 
the Borough does not represent that coverage and limits will necessarily be adequate to protect 
SWS, sublessee, and/or contractor or subcontractor(s) of any tier, and such coverage and limits 
shall not be deemed as a limitation on the liability of the Contractor and subcontractor(s) of any 
tier under the indemnities granted to the Borough in this Agreement. 

18.8. Self-insurance. Notwithstanding the foregoing, SWS may self-insure any 
required coverage under the same terms as required by this Agreement. 

19. Waiver of Subrogation.  To the extent allowed by law, SWS hereby grants to KPB 
a waiver of any right of subrogation which any insurer of said SWS may acquire against the KPB 
by virtue of the payment of any loss under such insurance. This provision applies regardless of 
whether or not the KPB has received a waiver of subrogation endorsement from the insurer. It is 
the Lessors sole and strict responsibility to notify its insurer of this obligation and obtain a waiver 
of subrogation endorsement from the insurer, if required. 

20. Lessee Liabilities. In addition to other liabilities under this Agreement, the SWS has 
the following liabilities and agrees: 

20.1. The SWS assumes all risk of loss, damage or destruction to SWS’s 
improvements on the Leased Premises. 

20.2. The SWS will comply with all applicable federal, state, and local laws or 
regulations, including relevant environmental laws, as well as public health and safety laws and 
other laws relating to the sitting, permitting, construction, operation and maintenance of any 
facility, improvement or equipment on the Leased Premises.  

20.3. The KPB has no duty, either before or during the lease term, to inspect the 
Leased Premises or warn of hazards and if the KPB inspects the Leased premises, it shall incur 
no additional duty nor any liability for hazards not identified or discovered through such 
inspections. This Section shall survive the termination or revocation of this Agreement, regardless 
of cause.  

(d) The SWS has an affirmative duty to protect from damage the Property and interests of 
the KPB related to this Agreement. 

21. Indemnification.   

(a) SWS agrees to defend, indemnify, and hold harmless KPB, its employees, public 
officials, and volunteers, with respect to any action claim or lawsuit arising out of (1) a breach of 
this Agreement or (2) the use and occupancy of the Leased Premises or the Property by the SWS. 
This agreement to defend, indemnify, and hold harmless includes all loses and liabilities without 
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limitation as to any damages resulting from judgment, or verdict, and includes the award of any 
attorney’s fees even if in excess of Alaska Civil Rule 82. The obligations of SWS arise immediately 
upon notice to the KPB of any action, claim, or lawsuit. KPB will notify SWS in a timely manner of 
the need for indemnification but such notice is not a condition precedent to SWS’s obligation and 
may be waived where the SWS has actual notice. This agreement applies and is in full force and 
effect whenever and wherever any action, claim or lawsuit is initiated, filed, or otherwise brought 
against KPB relating to the SWS’s use and occupancy of the Leased Premises or the Property. 
Notwithstanding the foregoing, SWS’s duty to indemnify, defend, and hold harmless KBP as set 
forth above shall not apply to the extent a claim arises from the negligence or willful misconduct 
of KBP, its employees, public officials, and volunteers.  

(b) To the extent allowed by law and subject to a specific appropriation by the KPB 
Assembly for this purpose, KPB agrees to defend, indemnify, and hold harmless SWS, its 
employees, affiliates, officers, directors, successors and assigns, with respect to any action claim 
or lawsuit arising out of (1) a breach of this Agreement or (2) the use and occupancy of the Leased 
Premises or the Property by the KPB. This agreement to defend, indemnify, and hold harmless 
includes all loses and liabilities without limitation as to any damages resulting from judgment, or 
verdict, and includes the award of any attorney’s fees even if in excess of Alaska Civil Rule 82. 
The obligations of KPB arise immediately upon notice to the SWS of any action, claim, or lawsuit. 
SWS will notify KPB in a timely manner of the need for indemnification but such notice is not a 
condition precedent to KPB’s obligation and may be waived where the KPB has actual notice. 
This agreement applies and is in full force and effect whenever and wherever any action, claim 
or lawsuit is initiated, filed, or otherwise brought against SWS relating to the KPB’s use and 
occupancy of the Leased Premises or the Property. Notwithstanding the foregoing, KPB’s duty to 
indemnify, defend, and hold harmless SWS as set forth above shall not apply to the extent a claim 
arises from the negligence or willful misconduct of SWS, its employees, its employees, affiliates, 
officers, directors, successors and assigns. SWS further acknowledges the following: (1) KPB 
currently has no appropriation currently available to it to defend and indemnity SWS under this 
provision; (2) the enactment of any such appropriation remains in the sole discretion of the KPB 
Assembly; and (3) the KPB Assembly’s failure to make such an appropriation creates no further 
obligation or duty on behalf of KPB. 

22. Inspection.  The KPB reserves the right to enter upon and inspect the Leased 
Premises at any time to assure compliance with the conditions of this Lease.  Except in case of 
emergency, KPB shall provide SWS with at least forty-eight (48) hours’ prior written notice of KPB’s 
intention to enter upon and inspect the Leased Premises. SWS reserves the right to have a 
representative present at all times during KPB’s inspection.  

23. Force Majeure. The time for performance by KPB or SWS of any term, provision, 
or covenant of this Agreement will be deemed extended by time lost due to delays resulting from 
acts of God, strikes, civil riots, floods, material or labor restrictions by governmental authority, and 
any other cause not within the control of KPB or SWS, as the case may be. 

24. Default. The failure of SWS or KPB to perform any of the covenants of this 
Agreement will constitute a default. The non-defaulting party must give the other written notice of 
such default, and the defaulting party must cure such default within thirty (30) days after receipt 
of such notice. Should the defaulting party fail to cure a default under this Agreement, the other 
party will have all remedies available either at law or in equity, including the right to terminate this 
Agreement. 

25. Lessee Mortgages. 

18



WISP TOWER AND GROUND LEASE AGREEMENT  Site Name: ___ 

Page 11 of 16 

 

25.1. KPB consents to the granting by SWS of a lien and security interest (each, 
a “SWS Mortgage”) in SWS’s interest in this Agreement and all of SWS’s personal property and 
fixtures attached to the real property described herein to one or more lenders (any such lender, 
and any successor, assign, designee or nominee of such lender, hereinafter a “Lender”) only to 
the extent and amount necessary to maintain improvements on the Leased Premises. The SWS 
may not encumber the leasehold interest or the Leased Premises to finance projects or 
improvements outside of the Leased Premises. KPB agrees to recognize Lender as SWS 
hereunder upon any such exercise by Lender of its rights of foreclosure. Any such encumbrance 
shall be subordinate to KPB’s rights and interest in the Leased Premises and the Property. Any 
such encumbrance shall be limited to the SWS’s interest in the Leased Premises. It is a material 
breach of this Agreement for SWS to attempt to encumber any interest in KPB’s title to or interest 
in the Leased Premises or the Property. 

25.2. KPB acknowledges that nothing contained herein shall be deemed or 
construed to obligate Lender to take any action hereunder, or to perform or discharge any 
obligation, duty or liability of SWS under this Agreement. No Lender shall become liable under 
the provisions of this Agreement unless and until such time as the Lender assumes ownership of 
the leasehold estate created hereby and agrees to comply with the terms and conditions of this 
Agreement or any extensions and modifications thereof. 

26. Miscellaneous. 

26.1. Survival. If any term of this Agreement is found to be void or invalid, such 
invalidity will not affect the remaining terms of this Agreement, which will continue in full force and 
effect. 

26.2. Non-waiver. Failure of party to insist on strict performance of any of the 
conditions or provisions of this Agreement, or failure to exercise any of a party’s rights hereunder, 
will not waive such rights. 

26.3. Governing Law. This Agreement will be governed by and construed in 
accordance with the laws of the State of Alaska. 

26.4. Bind and Benefit. This Agreement is binding upon and will inure to the 
benefit of the parties hereto and their respective heirs, legal representatives, successors and 
assigns. 

26.5. Memorandum. A short-form Memorandum of Lease may be recorded at 
KPB or SWS’s option in the form as depicted in Exhibit 3, attached hereto. KPB will promptly 
execute any Memorandum of Lease or Memorandum of Amendment to Lease, or corrective 
amendments thereto, upon written request of SWS. 

26.6. W-9.  As a condition precedent to payment, the KPB agrees to provide the 
SWS with a complete IRS Form W-9, or its equivalent, upon execution of this Agreement. 

26.7. Counterparts. This Agreement may be executed in counterpart, and may 
be executed by electronic signature in compliance with AS 09.43 and 15 USC 7002, each of which 
when so executed and delivered shall be considered an original and all of which when taken 
together will constitute one and the same instrument. 
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26.8. Entire Agreement. This Agreement and exhibits, appendices or 
incorporated attachments hereto, constitute the entire agreement and will supersede all prior 
offers, negotiations and agreements with respect to the subject matter of this Agreement. 

PART VI.  EXECUTION 

IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the 
Effective Date (date last signed by a party hereto). 

 
LESSOR: The Kenai Peninsula Borough 
 
  
By:        
 
Print Name:       
 
Date:       
 
 
 
 
LESSEE: SPITwSPOTS, Inc. 
 
By:        
 
Print Name:       
 
Its:        
 
Date:       
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

 

ATTEST:     APPROVED AS TO FORM AND  
LEGAL SUFFICIENCY: 

 

 

____________________________  _______________________________ 

Johni Blankenship, Borough Clerk  Sean Kelley, Deputy Borough Attorney 
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LESSOR ACKNOWLEDGEMENT 

 
STATE OF ALASKA   ) 

) ss. 
THIRD JUDICIAL DISTRICT  ) 
 

The foregoing instrument was acknowledged before me this ____ day of 
_____________________ 2021, by Charlie Pierce, Mayor of the Kenai Peninsula Borough, an 
Alaska municipal corporation, for and on behalf of the corporation. 

       
Notary Public for State of Alaska 
My Commission Expires:     

 

 

 

 

 

LESSEE ACKNOWLEDGMENT 
 
 

STATE OF     ) 
     ) ss: 
THIRD JUDICIAL DISTRICT  ) 

On the _____ day of ___________________, 2021, before me personally appeared 
___________________, and acknowledged under oath that he/she is the 
_____________________ of SPITwSPOTS, Inc., an Alaska corporation, the SWS named in the 
attached instrument, and as such was authorized to execute this instrument on behalf of the SWS. 
 
 

        

 Notary Public:       

       My Commission Expires:      
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EXHIBIT 1 
 

DESCRIPTION OF PROPERTY AND PREMISES 
Page 1 of 1 

 

The Property is legally described as follows: 

 

INSERT LEGAL DESCRIPTION OF PROPERTY 

a) CES Sterling Station #3.  

b) CES Funny River Station #5.  

c) Sterling Solid Waste Transfer Site.  

d) Funny River Solid Waste Transfer Site  

The Leased Premises are described and/or depicted as follows: 

a) CES Sterling Station #3. A certain portion of the Property containing 

approximately ____square feet (____) including the air space above 

such ground space as described and depicted on Exhibit 1 and Exhibit 

2 attached hereto for the placement of a single provider WISP Tower 

Facility. 

b) CES Funny River Station #5. A certain portion of the Property 

containing approximately ____square feet (____) including the air 

space above such ground space as described and depicted on Exhibit 1 

and Exhibit 2 attached hereto for the placement of a single provider 

WISP Tower Facility. 

c) Sterling Solid Waste Transfer Site. A certain portion of the 
Property containing approximately ____square feet (____) 
including the air space above such ground space as described 
and depicted on Exhibit 1 and Exhibit 2 attached hereto for the 
placement of a single provider WISP Tower Facility. 

d) Co-Location at Funny River Solid Waste Transfer Site Tower. 
The exclusive use of the top twenty feet (20’) of the tower 
structure at the Site, including the air space above, and 
necessary related ground space for equipment cabinets and 
integrally related components, as described and depicted on 
Exhibit 1 and Exhibit 2 attached hereto for the placement of its 
WISP Communication Equipment 
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EXHIBIT 2 
 

Leased Premises  
 

(Attached)  
 
 
 

INSERT SITE SURVEY DIAGRAM / SITE SKETCH / MAPS 
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APPENDIX A – PLACE HOLDER TO INSERT AS ATTACHMENT 

 
MEMORANDUM OF LEASE – PLACEHOLDER, IF NECESSARY 
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Kenai Peninsula Borough, AlaskaNew Text Underlined; [DELETED TEXT BRACKETED] Ordinance 2021-28 

 Page 1 of 2 

Introduced by: Mayor 

Date: 07/06/21 

Hearing: 08/03/21 

Action:  

Vote:  

 

KENAI PENINSULA BOROUGH 

ORDINANCE 2021-28 
 

AN ORDINANCE AUTHORIZING A LEASE TO ROBERT GIBSON, DBA ALASKA 

LAND AND CATTLE COMPANY FOR APPROXIMATELY 280 ACRES OF 

BOROUGH LAND IN THE BASARGIN ROAD AREA FOR AGRICULTURAL USE 
 

WHEREAS, Robert Gibson, dba Alaska Land and Cattle Company, applied for an agricultural 

use lease of borough land in the Basargin Road area; and  

 

WHEREAS, the parcel is described as NW1/4 & NW1/4NE1/4 & S1/2NE1/4, Section 22, 

Township 4 South, Range 11 West, Seward Meridian, Homer Recording District, 

Third Judicial District, State of Alaska (Parcel No. 18521053); and 

 

WHEREAS, the parcel is subject to the Basargin Road right-of-way, a haul route to the 

borough’s Eagle Lake Material Site, section line easements, and recreational trails; 

and 

 

WHEREAS, the subject parcel is 280 acres +/- and is classified Agriculture and Resource 

Management per KPB Resolutions 2017-024 and 2020-020; and 

 

WHEREAS, pursuant to KPB 17.10.100(I), assembly approval of the lease shall be by ordinance 

upon receipt of the planning commission’s recommendation; and 

 

WHEREAS, leasing borough land for agricultural purposes with enforceable lease terms is 

consistent with the KPB Comprehensive Plan Agriculture Focus Area, Objective 

A, Strategies 1 and 2; and 

 

WHEREAS, the Kenai Peninsula Borough Planning Commission at its regularly scheduled 

meeting of July 12, 2021, recommended    . 

 

NOW, THEREFORE, BE IT ORDAINED BY THE ASSEMBLY OF THE KENAI 

PENINSULA BOROUGH: 
 

SECTION 1. That the assembly finds that leasing this land to Robert Gibson, dba Alaska Land 

and Cattle Company for agricultural use is in the best interest of the public and the 

borough.  This finding is based on the following facts: 

 

1. The borough will receive rent for the term of the lease. 

2. The land will be used for grazing and agricultural production. 
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SECTION 2. The mayor is authorized, pursuant to KPB 17.10.100(I), Negotiated Sale or Lease, 

to negotiate and enter into a lease of the above-described parcel to Robert Gibson, 

dba Alaska Land and Cattle Company, subject to all lease conditions required by 

this ordinance and the applicable provisions of KPB 17.10, Borough Land and 

Resources. 

 

SECTION 3. The mayor is authorized to sign any documents necessary to effectuate this 

ordinance. 

  

SECTION 4. That this ordinance shall become effective immediately upon its enactment. 

 

ENACTED BY THE ASSEMBLY OF THE KENAI PENINSULA BOROUGH THIS * DAY 

* 2021. 
 

 

 

              

       Brent Hibbert, Assembly President 

ATTEST: 

 

 

       

Johni Blankenship, MMC, Borough Clerk 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Yes:  

No:  

Absent:  

 

31
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Kenai Peninsula Borough 
Planning Department - Land Management Division 

TO: 

THRU: 

FROM: 

DATE: 

RE: 

MEMORANDUM 

Brent Hibbert, Assembly President 
Kenai Peninsula Borough Assembly Members 

Charlie Pierce, Mayor bt\-FC 
Melanie Aeschliman, Planning Director MA 

Marcus Mueller, Land Management Officer~ c:C ~ 

June 24, 2021 

Ordinance 2021- 28 , Authorizing a Lease to Robert Gibson, dba Alaska 
Land and Cattle Company of Approximately 280 Acres of Borough 
Land in the Basargin Road Area for Agricultural Use (Mayor) 

The borough owns approximately 280 acres of land near Basargin Road which 
has been classified as Agriculture and Resource Management per KPB resolutions 
2017-024 and 2020-020. The land is bisected by Basargin Road, the Eagle Lake 
Material Site Haul Road, and by two designated trails. 

Mr. Robert Gibson, OBA Alaska Land and Cattle Company, has applied for an 
agricultural lease of the land. 

The lease rates were set by ordinance 2021-01, which are included in the 
borough's schedule of rates and fees . 

The proposed lease is based on a farm management and development p lan 
which is provided as an attachment to the lease. The proposed term is 20 years . 

Your consideration of th is ordinance is appreciated. 
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Devel opmentPl an_Rate
Category

C-Hayl and to Rangel and

D-Managed Forestl and

E-Non-Farmed Sensi ti ve Land

F-Access Reserves- Ungated

H-Barnyard Si te

<al l  other val ues>

Parcel s
0 660 1,320330 Feet R

Agri cul ture Lease Rate Map
Township 04 South, Range 11 West

Section 22:  NW1/4 & NW1/4NE1/4 & S1/2NE1/4, Seward Meridian, containing 280 +/- acres

34



AGRICULTURAL LEASE 
KPBL# xx-xxxx-xx 

For good and valuable consideration, and pursuant to Ordinance 2021 -xx, enacted MM
DD-YYYY, this Grazing Lease (hereinafter called "LEASE"), is made and entered into by and 
between the Kena i Peninsula Borough, an Alaska municipal corporation, whose address is 
144 N. Binkley Street, Soldotna, AK 99669 (hereinafter called "LESSOR"), and Robert 
Gibson and Filip Martushev, OBA Alaska Land and Cattle Company, whose address is PO 
Box 650, Cooper Landing, AK 99572 (hereinafter called "LESSEE") . 

I. DESCRIPTION OF REAL PROPERTY 

This LEASE grants LESSEE use of the following described real property, located in the 
Homer Recording District, Third Judicial District, State of Alaska: 

Section 22. Township T04S. Range R11W 
NW1/4 & NW1/4NE1/4 & S1/2NE1/4, Section 22, T04S, R11W, Seward Meridian, 
containing 280 gross (273.S net) more or less (hereinafter called "PROPERTY"). 

Property is subject to AOL 63711, a 60' wide public access road and utility easement 
recorded on December 17, 2018 in the Homer Recording District as document number 
1980-00067, and commonly referred to as Basargin Road. An additional 20 feet on either 
side of this easement is reserved by KPB for road construction, utilities, and public 
transportation. 

Property is further subject to the reservation of a 80' wide roadway to the Eagle Lake 
Material Site. Property is further subject to CTMA 2021 -01, a Community Trail 
Management Agreement to develop, use, and maintain open to the public recreational 
trails, with management widths to SO-feet. 

Property is further subject to the reservation of sand and gravel materials and 
communication sites along with the right to enter the property for the exploration, 
development, and use of the same in the time and manner as may be convenient to 
Lessor. 

11. PURPOSE OF LEASE 

1. Authority. Pursuant to Ordinance 2021-xx and KPB 17.10.140((), the purpose of 
this lease is for agricultural purposes according to the terms set forth herein 
including the applicable land classifications; and the use, improvements and 
development timetable specified in the approved Farm Management and 
Development Plan. 
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Ill. TERMS AND CONDITIONS 

2. Performance. The LESSOR and the LESSEE agree that this LEASE is conditioned on 

satisfactory performance by the LESSEE of all covenants and conditions contained 

in this LEASE. Failure to substantially use and develop the lease in accordance with 

the approved Range Management and Development Plan within the time frame 

specified in the plan shall constitute grounds for cancellation. 

3. Lease Term. This lease is for a term of 20 years commencing September 1, 2021, 
and ending August 30, 2041 . 

4. Lease Rental. 

a. Rental Rates: The annual lease rental rates are set according to the Kenai 

Peninsula Borough Schedule of Rates, Charges, and Fees pursuant to KPB 

1.26, as may be amended from time to time by resolution of the Kenai 

Peninsula Borough Assembly. 

b. Agricultural Lease Areas: The lease is divided into several lease areas 

according to allowed use/management, and soils/topographic features as 

shown on Attachment B "Lease Rates Map" and summarized below, which 

shall be the basis for applying lease rental: 

I. Category C: Rangeland to Hayland 190.4 Acres 

II. Category D: Managed Forestland 55.9 Acres 

Ill. Category E: Non-Farmed Sensitive Land 13.7 Acres 

IV. Category F: Access Reserves- Ungated 16.7 Acres 

V. Category H: Barnyard Site 3.0 Acres (1 Each) 

c. Rents are subject to any applicable sales taxes as may otherwise be requ ired 
by law, which shall be due with each annual lease payment. The first annual 
lease rental payment shall be due within 30 days of the execution of this 
Lease. Thereafter, the annual lease payment is due and payable on or before 
September 1 of each year. Rent is subject to adjustment each lease year in 

according to the most current Kenai Peninsula Borough Schedule of Rates, 
Charges and Fees (KPB 1.26). 
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d. Initial Rent, fo r the first year of the lease, is calculated as fol lows: 

Agricultural Lease Area Acres KPB 1.26 Rate 2021 Rent 

Category C: Rangeland to Hayland 190.4 Acres $5/Ac $952.00 

Category D: Managed Forestland 55.9 Acres $2.5/Ac $139.75 

Category E: Non-Farmed Sensitive Land 13.7 Acres $1/Ac $13.70 

Category F: Access Reserves- Ungated 16.7 Acres No Fee $0.00 

Category H: Barnyard Site (1 each) 3.0 Acres $25ea +$10/Ac $55.00 

pt Year Rent: $1,160.45 

5. Defense and Indemnification. LESSEE shall indemnify, defend, save and hold 
LESSOR, its elected and appointed officers, agents and employees, harmless from 
any and all claims, demands, su its, or liability of any nature, kind or character 
including costs, expenses, and attorney's fees resulting from LESSEE's performance 
or failure to perform in accord with the terms of this LEASE in any way whatsoever. 
LESSEE shall be responsible under this clause for any and all claims of any character 
resulting from LESSEE or LESSEE's officers, agents, employees, partners, attorneys, 
suppliers, and subcontractor's performance or failure to perform th is agreement in 
any way whatsoever. This defense and indemnification responsibility includes 
claims alleging acts or omissions by LESSOR or its agents which are said to have 
contributed to the losses, fa ilure, violati0ns, or damage. However, LESSEE shall not 
be responsible for any damages or claims arising from the sole negligence or willful 
misconduct of LESSOR, its agents or employees. 

To the extent allowed by law and st:.1 Qjecl to assembly appropriation of available 
lands, LESSOR shall indemnify, defend, save and hold LESSEE, its elected and 
appointed officers, agents and employees, harmless from any and all claims, 
demands, suits, or liability of any nature, kind or character including costs, 
expenses, and attorney's fees resulting from the sole negligence or willful 
misconduct of LESSOR, its agents or employees. 

6. Insurance. 

a. General terms. Insurance coverage required under this Agreement shall be 

primary and exclusive of any other insurance carried by the Borough. Minimum 

levels of insurance coverage required under this Agreement shall remain in 

effect for the life of this Agreement and shall be a part of the contract price. If 
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Contractor's policies contain higher limits, the KPB shall be entitled to coverage 

to the extent of such higher limits. There shall be no cancellation or material 

change of the insurance coverages, or intent not to renew the insurance 

coverages as specified in this Agreement, without thirty (30) calendar days' 

prior written notice to the Borough. Certificates of Insurance, acceptable in 

form and content, will be delivered to the Borough at the time of submission 

of the signed Agreement and updated certificates shall be provided upon 

insurance coverage renewal, where applicable. 

At its option, the Borough may request copies of required policies and 

endorsements. Such copies shall be provided within (10) TEN CALENDAR DAYS 

of the Borough's request. All insurance required hereunder shall be maintained 

in full force and effect with insurers with Best's rating of AV or better and be 

licensed and admitted in Alaska. All policies required shall be written as primary 

policies and not contributing to nor in excess of any coverage the Borough may 

choose to maintain. 

No Representation of Coverage Adequacy. By requiring insurance herein, the 

Borough does not represent that coverage and limits will necessarily be 

adequate to protect Contractor and its subcontractor(s) of any tier, and such 

coverage and limits shall not be deemed as a limitation on the liability of the 

Contractor and subcontractor(s) of any r under the indemnities granted to 

the Borough in this Agreement. 

'._ 
b. Commercial General Liability. LESSEE sh rov.ide and maintain, Commercial .,., 

General Liability Insurance (CGL). The CGL Policy shall be written on an 

occurrence basis and with a limit of not less than ONE MILLION AND NO/100 

DOLLARS ($1,000,000.00) each occurrence and aggregate. CGL insurance shall 

be written on standard ISO occurrence form (or a substitute form providing 

equivalent coverage) and shall cover liability arising from premises, operations, 

broad form property damage, independent contractors, products-completed 

operations, personal injury and advertising injury, explosion, collapse, 

underground hazards, and liability assumed under a contract including the tort 

liability of another assumed in a business contract. If necessary to provide the 

required limits, the Commercial General Liability policy's limits may be layered 
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with a Commercial Umbrella or Excess Liability policy. This policy shall name the 

KPB as Additional Insured. To the extent damages are covered by commercial 

general liability insurance, subrogation shall be waived. 

c. Auto Liability. LESSEE shall provide and maintain, Auto Liability Insurance (ALI). 

The Auto Liability Policy shall include a Combined Single Limit of not less than 

ONE MILLION AND N0/100 DOLLARS ($1,000,000.00); Underinsured and 

Uninsured Motorists limit of not less than ONE MILLION AND N0/100 DOLLARS 

($1,000,000.00); Coverage shall include Non-Owned and Hired Car coverage. 

This policy shall name the KPB as Additional Insured. To the extent damages 

are covered by auto liability insurance, subrogation shall be waived. 

d. Worker's Compensation. LESSEE shall provide and maintain, for all of its 

employees engaged in work under this Agreement, Workers' Compensation 

Insurance in accordance with the laws of the State of Alaska. The LESSEE shall 

be responsible for Workers' Compensation Insurance for any subcontractor(s) 

who directly or indirectly provides services under this Agreement. This 

coverage must include statutory coverage for states in which employees are 

engaging in work and employer's liability protection not less than the minimum 

amounts required by law. Where applicable, coverage for all federal acts (i.e., 

U.S.L. & H and Jones Act) must also be included. Subrogation shall be wa ived. 

7. Use of Leasehold. LESSEE may use and develop the property only for agricultural 
purposes as specified in the approved Farm Management and Development Plan, 
attached hereto and incorporated by reference; and within the scope of provisions 
of this lease. 

Failure to use the Property in accordance with the provisions of this lease above 
may result in the LESSOR, at the LESSOR'S discretion and upon 60 days written 
notice, reducing the lease area to reflect the actual level of use or may constitute 
grounds for cancellat ion. 

If utilization of the lease, even under an approved practice, causes or begins to 
cause substantial damage to vegetation, soil stability, water quality, or any other 
valuable resource it is the responsibility of the LESSEE to take immediate actions 
to abate and correct the problem. The LESSOR should be notified as soon as 
possible of the req uired actions that were taken and the proposed changes in 
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management that will address the situation into the future. Failure to take 
corrective actions or to notify the LESSOR shall be grounds for cancellation . The 
LESSEE shall use and occupy the leasehold in compliance with the all applicable 
laws, regulations, ordinances, and orders that a public authority has put into effect 
or may put into effect. The LESSEE shall properly locate all activities and 
improvements on the leasehold, and may not commit waste of the parcel. The 
LESSEE shall mainta in and repair the leasehold including improvements in a 
reasonably neat and clean condition, and shall take all necessary precautions to 
prevent or suppress grass, brush, or forest fires, and to prevent erosion, 
unreasonable deterioration, or destruction of the land or improvements. 

8. Farm Management and Development Plan. A Farm Management and 
Development Plan is required for this lease. No activities or improvements are 
authorized on the leasehold unless they are in a plan approved by LESSOR. 

A Range Management and Development Plan shall be a record containing explicit 
information specific to the leasehold, accompanied by supporting maps and 
references that serve to document existing and proposed improvements, 
operational details and activities, and schedules thereof. The planning process 
shall include technical guidance from the appropriate Soil and Water Conservation 
District. The plan must be based on sound farm management practices, it must be 
supported by technical procedures, and it must conform to the uses authorized by 
this lease. 

The minimum requirements of a development plan are: 1) disclosure of use of the 
Property including crop or animal type, cultivation or feeding practices; crop 
volume or animal unit months as applicable; 2) location and nature of existing 
improvements and their estimated value; 3) location and nature of proposed 
improvements, their purpose, and their value; 4) a development, use, and 
construction time table. 

The Farm Management and Development Plan is subject to approval by the mayor 
or mayor's designee, and may be modified with stipulations, conditions and/or 
exclusions by the mayor, or the mayor's designee, as deemed reasonable and 
appropriate to ensure that the use of the leasehold is within the scope of the lease 
and sound management practices. An approved Farm Management and 
Development Plan may be later modified and/or amended by mutual agreement 
subject to written approval by the mayor, or the mayor's designee. The LESSEE shall 
provide the LESSOR with an updated Farm Management and Development Plan 
within 120 days of the date a request is made by the LESSOR to update the Farm 
Management and Development Plan required by this lease. 
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Pursuant to 17.10.140(0)(4), failure on the part of the LESSEE to substantially use 
and develop the leasehold in accordance with the Farm Management and 
Development Plan within the timeframe specified in the plan shall constitute 
grounds for cancellation. Utilization or development of the leased land for uses 
other than those allowed by this lease and specified in the approved Farm 
Management and Development Plan shall be grounds for termination of the lease. 
The mayor or his designee shall determine whether the plan is substantially 
complete and may extend these deadlines for good cause shown or when the 
mayor determines it to be in the borough's best interests. 

9. Identification of Livestock. All livestock permitted on a borough grazing lease shall 
be properly identified and, if applicable, such identification registered in 
accordance with AS 03.40.010 -03.40.270. 

10. Health of Livestock. Prior to placing livestock on the lease all animals shall be 
examined by a veterinarian, experienced cattleman or other qualified professional, 
and if determined necessary treated for any diseases and parasites. Livestock shall 
be cared for using acceptable livestock husbandry practices at all times. Sick or 
dead animals shall be promptly treated or disposed of in a lawful manner which 
affords the greatest protection of humans, other livestock, wildlife and domestic 
animals. If applicable, AS 03.45 controls over this section. 

11 . Control of Livestock. LESSEE shall have sufficient control of livestock to keep all 
livestock within the boundaries of the leasehold at all times. It is the responsibility 
of the LESSEE, upon approval and at no expense to the LESSOR, to properly locate 
and place fencing or other deterrents to the movement of livestock. 

12. Certified Seed, Forage and Other Plant Materials. Whenever possible, any plant 
seed introduced to the property shall be certified. Certification shall be by a state 
program or a state recognized program or authority. LESSEE shall take all other 
reasonable precautions to avoid the spread of noxious or invasive species through 
forage products, plant seeds, other plant materials, feedstuffs or any other means. 

13. Surface Resources. Unless otherwise provided by this lease, Farm Management 
and Development Plan, or other written authorization, the LESSEE may not sell or 
remove from the leasehold any timber, stone, gravel, peat moss, topsoil, or any 
other material valuable for building or commercial purposes. 

Up to 1,000 Cubic Yards of on -site materials may be utilized at the current rate set 
forth in the Kenai Peninsula Borough Schedule of Rates, Charges, and Fees 
pursuant to KPB 1.26, provided LESSEE includes the borrow site location and 
utilization plan in the Farm Management and Development Plan. 
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14. Petroleum Products, Chemicals, and Hazardous Materials. LESSEE shall comply 
with all applicable laws and regulations concerning petroleum products, chemicals, 
hazardous chemicals and other hazardous materials, and shall properly store, 
transfer and use all hazardous chemicals and other hazardous materials and not 
create any environmental hazards on the lands leased herein. In no event may 
LESSEE utilize underground storage tanks for the storage or use of hazardous 
chemicals or other hazardous materials including petrole·um products. 

Storage and use of petroleum products, pesticides, or other chemicals is allowed 
only in amounts necessary, only as specified in the approved Farm Management 
and Development Plan, and only upon condition that LESSEE exercise proper care, 
handling, and safe and proper storage, and according to labeled directions when 
applicable. Fuel may not be placed within 100 feet of any wetland or the mean or 
ordinary high water mark of any lakes, streams, or other bodies of water. Fuel and 
pesticides must be stored in leak proof containers and placed within a secondary 
containment, impermeable berms and basins capable of retaining 110 percent of 
storage capacity plus 12 inches of free board to minimize uncontained spills or 
leaks. 

The LESSEE agrees that it will not discharge or dispose of or suffer the discharge 
or disposal of any petroleum products, gasoline, hazardous chemicals, or 
hazardous materials into the atmosphere, ground, wastewater disposal system, 
sewer system, or any body of water. Pesticides may be used only according to 
labeled directions. Aerial spraying of pesticides shall not be allowed. 

Should any hazardous chemicals or hazardous materials of any kind or nature 
whatsoever, or hazardous wastes be released upon the subject lands during the 
term of this lease, LESSEE shall IMMEDIATELY report such release to the KPB 
Planning Director or other appropriate KPB official and to any other agency as may 
be required by law, and LESSEE shall, at its own cost, assess, contain and clean up 
such spilled materials in the most expedient manner_allowable by law. 

As used herein, "hazardous chemical" means a chemical that is a physical hazard 
or a health hazard. 

As used herein, "hazardous material" means a material or substance, as defined in 
49 C.F.R. 171 .8, and any other substance determined by the federal government, 
the state of Alaska or KPB, to pose a significant health and safety hazard. 

As used herein, "hazardous waste" means a hazardous waste as identified by the 
Environmental Protection Agency under 40 C.F.R. 261, and any other hazardous 
waste as defined by the federal government, the state of Alaska or KPB. 
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The covenants and obligations described in this article shall survive the termination 
of this lease. 

15. Liens and Mortgages. LESSEE shall not cause or allow any liens of any kind or 
nature whatsoever to attach to the property during the term of this lease. In the 
event that any prohibited lien is placed against the property, LESSEE shall 
immediately cause the lien to be released. LESSEE shall immediately refund to 
LESSOR any monies that LESSOR may, at its sole discretion, pay in order to 
discharge any such lien, including all related costs and a reasonable sum for 
attorney's fees. 

IV. RIGHTS RESERVED BY LESSOR 

16. Reservation of Easements. The LESSOR expressly reserves the right to take for the 
use of the LESSOR and the right to grant to third parties, easements or rights-of
way of unlimited size across the parcel herein leased if it is determined to be in the 
best interest of the LESSOR to do so, even if the creation of the easement or right
of-way terminates the entire leasehold estate; provided, however, that the LESSEE 
shall be entitled to compensation for all improvements which are damaged or 
destroyed as a direct result of such easement or right-of-way. LESSEE will not be 
entitled to compensation for loss of available forage, however the rental rates may 
be adjusted to reflect any changes in total lease-hold acreage. 

17. Surface Reservations. The LESSOR hereby expressly saves and reserves out of the 
grant hereby made, unto itself, its lessees, successors, and assigns forever, the right 
to enter by itself, its or their agents, attorneys, and servants upon sa id lands, or any 
part or parts thereof, at any and all times, for the purpose of exploring for, opening, 
developing, harvesting, drilling and working surface mines, excavations, or timber 
sales on these or other lands and taking _out and removing therefrom all valuable 
surface resources such as timber, stone, gravel or any other material valuable for 
building or commercial purposes and to that end it further expressly reserves out 
of the grant hereby made, unto itself, its lessees, successors, and assigns forever, 
the right by its or their agents, servants and attorneys at any and all times to erect, 
construct, maintain, and use all such buildings, machinery, roads, pipelines, power 
lines, and railroads, sink such shafts, drill such wells, remove such soil, and to 
remain on said lands or any part thereof for the foregoing purposes and to occupy 
as much of said lands as may be necessary or convenient to such purposes, hereby 
expressly reserving to itself, its lessees, successors, and assigns, as aforesaid, 
generally all rights and power in, to and over said land, whether herein expressed 
or not, reasonably necessary or convenient to render beneficial and efficient the 
complete enjoyment of the property and rights hereby expressly reserved. 
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The parties acknowledge and agree that this lease and land are subject to a 
reservation of rights by the State of Alaska to enter and extract minerals and to use 
the surface as provided in AS 38.05.125. 

As the parties agree that these are reserved rights, which are reflected in the annual 
lease rental, in the event that LESSOR exercises a right in Items 1 or 2 above, it is 
agreed and understood that LESSEE shall receive no damages for such grant or 
action. 

V. MISCELLANEOUS TERMS AND CONDITIONS 

18. Assignments. Lessee may assign this Lease only if approved in advance by KPB. 
Applications for assignment shall be made in writing on a form provided by the 
Land Management Division. The assignment shall be approved if it is found that 
all interests of KPB are fully protected. The assignee shall be subject to and 
governed by the provisions of this Lease and laws and regulations applicable 
thereto. No agricultu ral lease may be assigned within two years of the anniversary 

date. 

19. Subleasing. LESSEE shall notsublease the Premises or any part thereof without 
written permission of the KBP Mayor when applicable. A sublease shall be in 
writing and subject to the terms and conditions of this Lease. 

20. Waste. LESSEE shall not commit waste upon or injury to the lands leased herein. 

21 . Fire Protection. LESSEE shall take all reasonable precautions to prevent, and take 
al l reasonable actions to suppress destructive and uncontrolled grass, brush, and 
forest fires on the PROPERTY, and comply with all laws, regulations, and rules 
promulgated and enforced by the protection agency responsible for forest 
protection with in the area wherein the PROPERTY is located. 

22. Safety. L_ESSEE shall be solely responsible for maintaining the premises in a safe 
and fit condition, including without limitation snow and ice removal from all 
improvements and areas on the PROPERTY as needed for LESSEE's use of the 
PROPERTY. LESSEE is responsible for the safety of all persons conducting activities 
on the PROPERTY under this LEASE. 

23. Sanitation. LESSEE shall comply with all laws, regulations or ordinances 
promulgated for the promotion of sanitation. The PROPERTY shall be kept in a 
clean and sanitary condition and every effort shall be made to prevent pollution of 
the waters and lands. Sanitary facilities shall be in accordance with the State of 
Alaska, Department of Environmental Conservation regulations. 
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24. Hazardous Materials and Hazardous Waste. Storage, handling and disposal of 

hazardous waste shall not be allowed on PROPERTY. LESSEE shall comply with all 

applicable laws and regulations concerning hazardous chemicals and other 

hazardous materials, and shall properly store, transfer and use all hazardous 

chemicals and other hazardous materials and not create any environmental 
hazards on the PROPERTY. In no event may LESSEE utilize underground storage 

tanks for the storage or use of hazardous chemicals or other hazardous materials. 

Should any hazardous chemicals or hazardous materials of any kind or nature 

whatsoever, or hazardous wastes be released upon the PROPERTY during the term 

of this LEASE, LESSEE shall IMMEDIATELY report such release to LESSOR and any 

other agency as may be required by law, and LESSEE shall, at its own cost, assess, 
contain, and clean up such spilled materials in the most expedient manner 

allowable by law. 

As used herein, "hazardous chemical" means a chemical that is a physical hazard 

or a health hazard. 

As used herein, "hazardous material" means a material or substance, as defined in 

49 CFR 171 .8, and any other substance determined by the federal government, the 

State of Alaska or Kenai Peninsula Borough, to pose a significant health and safety 
hazard. The covenants and obligations described in this article shall survive the 

termination of this License. 

25. Compliance with Laws. LESSEE shall abide by all applicable federal, state, city, and 

borough statutes, ordinances, rules, and regulations. LESSEE is responsible for 
obtaining all federal, state, and local permits applicable to licensee's activities and 

shall keep such permits in good standing. 

26. Easements and Rights-of-Way. This LEASE is subject to all easements, rights-of

way, covenants and restrictions of which LESSEE has actual or constructive notice. 
LESSOR reserves and retains the right to grant additional easements for utility and 

public access purposes across the PROPERTY and nothing herein contained shall 

prevent LESSOR from specifically reserving or granting such add itional easements 

and rights-of-way across the PROPERTY as may be deemed reasonable and 
necessary. 

As the parties agree that this is a reserved right which is reflected in the annual 
lease rental, in the event that KPB grants future additional easements or rights-of

way across the PROPERTY, it is agreed and understood that LESSEE shall receive no 

damages for such grant. 
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27. Inspections. LESSEE shall allow LESSOR, through its duly authorized representative, 
to enter and inspect the PROPERTY at any reasonable time, with or without advance 

notice to LESSEE, to ensure compliance with the terms and conditions of this lease. 
LESSOR's right to enter and inspect shall be exercised at LESSOR's sole discretion 

and the reservation or exercise of this right, and any related action or inaction by 

LESSOR, shall not in any way impose any obligation whatsoever upon LESSOR, and 

shall not be construed as a waiver of any rights of LESSOR under this LEASE. 

28. Property Taxes. LESSEE shall timely pay all real property taxes, assessments and 

other debts or obligations owed to the Kenai Peninsula Borough. Pursuant to KPB 
Code, Section 17.10.1 S0(H), any taxes levied against the leasehold interest shall be 

the responsibility of the LESSEE to pay when due. Pursuant to KPB Code, Section 

17.10.120(F) this LEASE will terminate automatically should LESSEE become 

delinquent in the payment of any such obligations. 

29. Cancellation. At any time that this LEASE is in good standing it may be canceled in 
whole or in part upon mutual agreement by LESSEE and LESSOR, on such terms as 

the Mayor, or Mayor's Designee determines to be in the best interest of the Kenai 

Peninsula Borough. 

30. Termination. Upon termination of this LEASE, LESSEE covenants and agrees to 

return the property to LESSOR in the condition which existed immediately prior to 

entry on the PROPERTY by LESSEE, and to immediately remove all items of personal 

property subject to the conditions of Section 24 below. All terms and conditions 
set out herein are considered to be material and applicable to the use of the 

PROEPRTY under this LEASE. Subject to the following, in the event of LESSEE's 
default in the performance or observance of any of the LEASE terms, conditions, 

covenants and stipulations thereto, and such default continues for thirty (30) 

calendar days after written notice of the default, LESSOR may cancel this lease, or 

take any legal action for damages or recovery of the PROPERTY. No improvements 

may be removed _during the time in which the LEASE is in default. 

In the event LESSEE breaches any provisions prohibiting the release of hazardous 
chemicals, hazardous materials, or hazardous waste on the PROPERTY, and fails to 

immediately terminate the operation causing such release upon notice from 
LESSOR, then LESSOR may immediately terminate this LEASE without notice to 
LESSEE. 

31 . Violation. Violation of any of the terms of this LEASE may expose LESSEE to 

appropriate legal action including forfeiture of lease interest, termination, or 
cancellation of its interest in accordance with state law. 

Kenai Peninsula Borough 
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32. Notice of Default. Notice of the default, where required, will be in writing and as 
provided in Section 27 of this LEASE. 

33. Entry or Re-entry. In the event that this LEASE is terminated, canceled or forfeited, 
or in the event that the demised lands, or any part thereof, should be abandoned 
by the LESSEE during the LEASE term, LESSOR or its agents, servants or 
representatives, may immediately or any time thereafter, enter or re-enter and 
resume possession of said lands or such part thereof, and remove all persons and 
property therefrom either without judicial action where appropriate, by summary 
proceedings, or by a suitable action or proceeding at law or equity without being 
liable for any damages therefor. Entry or re-entry by LESSOR shall not be deemed 
an acceptance of surrender of the contract. 

34. Removal or Reversion of Improvements Upon Termination of Lease. 
Improvements on the PROPERTY owned by LESSEE shall, within ninety (90) calendar 
days after the termination of the LEASE, be removed by LESSEE; provided such 
removal will not cause injury or damage to the land; and further provided that 
LESSOR may extend the time for removing such improvements in cases where 
hardship is proven. LESSEE may dispose of its improvements to a succeeding 
lessee with the consent of LESSOR. 

If LESSEE fails to remove improvements or chattels upon LESSOR's request, the 

LESSOR may do so at the expense of LESSEE. 

At LESSOR's sole option, it may choose to retain the improvements or chattels 
rather than having them removed . If LESSOR elects to retain the improvements 
and chattels, it shall give written notice of the election to LESSEE. Upon request, 
LESSEE shall convey said improvements and/or chattels by appropriate instrument 
to LESSOR. 

35. Rental for Improvements or Chattels Not Removed. Any improvements and/or 
chattels belonging to LESSEE or placed on the PROPERTY during its tenure with or 
without its permission and remaining upon the premises after the termination of 
the contract shall entitle LESSOR to charge a reasonable rent therefor. 

36. Resale. In the event that this LEASE is terminated, canceled, forfeited, or 
abandoned, LESSOR may offer said land for sale, lease, or other appropriate 
disposal pursuant to the provisions of KPB Code, Chapter 17.10 or other applicable 
regulations. 
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37. Notice. Any not ice or demand, which under the terms of this LEASE must be given 
or made by the parties thereto, shall be in writing, and be given or made by 
registered or certified mail, addressed to the other party at the address shown on 
the contract. However, either party may designate in writing such other address 
to which such notice of demand shall thereafter be so given, made or mailed. A 
notice given hereunder shall be deemed received when deposited in a U.S. general 
or branch post office by the addresser. 

All notices shall be sent to both parties as follows: 

LESSOR: 

Planning Director 
Kenai Peninsula Borough 
144 N. Binkley Street 
Soldotna, AK 99669 

LESSEE: 

Robert Gibson, Partner 
Alaska Land and Cattle Company 
PO Box 650 
Cooper Landing, AK 99572 

38. Responsibility of Location. It shall be the responsibility of LESSEE to properly locate 
itself and its improvements on the PROPERTY. 

39. Liens and Mortgages. LESSEE shall not cause or allow any liens of any kind or 
nature whatsoever to attach to the property during the term of this lease. In the 
event that any proh ibited lien is placed against the PROPERTY, LESSEE shall 
immediately cause the lien to be released . LESSEE shall immediately refund to 
LESSOR any monies that LESSOR may, at its sole discretion, pay in order to 
discharge any such lien, includ ing all related costs and a reasonable sum for 
attorney's fees. For the purpose of interim financing or refinancing of the 
improvements to be placed upon the PROPERTY, and for no other purpose, LESSEE 
may, upon written approval of LESSOR, encumber by mortgage, deed of trust, 
assignment or other appropriate instrument, LESSEE's interest in the PROPERTY 
and in and to the LEASE, provided said encumbrance pertains only to the leasehold 
interest. Any such encumbrance shall be entirely subordinate to LESSOR's rights 
and interest in the PROPERTY. 

A leasehold mortgagee, beneficiary of a deed of trust or security assignee shall 
have and be subrogated to any and all rights of the LESSEE with respect to the 
curing of any default hereunder by LESSEE. 

In the event of cancellation or forfeiture of this LEASE for cause, the holder of a 
properly recorded mortgage, deed of trust, or assignment will have the option to 
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acquire the LEASE for the unexpired term thereof, subject to the same terms and 
conditions as in the original instrument, as may be amended. 

40. Non-Waiver Provision. The receipt of payment by LESSOR, regardless of LESSOR's 
knowledge of any breach by LESSEE, or of any default on the part of LESSEE in 
observance or performance of any of the conditions or covenants of this LEASE, 
shall not be deemed to be a waiver of any provision of the LEASE. Failure of LESSOR 
to enforce any covenant or provision herein contained shall not discharge or 
invalidate such covenant or provision or affect the right of LESSOR to enforce the 
same in the event of any subsequent breach or default. The receipt by LESSOR of 
any payment of any other sum of money after notice of termination or after the 
termination of the LEASE for any reason, shall not reinstate, continue or extend the 
LEASE, nor shall it destroy or in any manner impair the efficacy of any such notice 
of termination unless the sole reason for the notice was nonpayment of money 
due and the payment fully satisfies the breach. 

41 . Jurisdiction. Any lawsu its filed in connection with the terms and conditions of this 
LEASE, and of the rights and duties of the parties, shall be filed and prosecuted at 
Kenai, Alaska and shall be governed by Alaska law, without regard to conflict of 
law principles. 

42. Savings Clause. Should any provision of this LEASE fail or be declared null or void 
in any respect, or otherwise unenforceable, it shall not affect the validity of any 
other provision of this LEASE or constitute any cause of action in favor of either 
party as against the other. 

43. Binding Effect. It is agreed that all covenants, terms, and conditions of this LEASE 
shall be binding upon the successors, heirs and assigns of the parties hereto. 

44. Full and Final Agreement. This LEASE constitutes the full and final agreement of 
the parties hereto and supersedes any prior or contemporaneous agreements. This 
LEASE may not be modified orally, or in any manner other than by an agreement 
in writing and signed by both parties or their respective successors in interest. 
LESSEE avers and warrants that no representations not contained within this LEASE 
have been made with the intention of inducing execution of this LEASE. 

45. Warranty of Authority. LESSEE warrants that the person executing this LEASE is 
authorized to do so on behalf of LESSEE. 
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LESSEE: Robert Gibson and Filip 

Martushev, DBA Alaska Land & 

Cattle 

Robert Gibson, Partner 

Dated 

Filip Martushev, Partner 

Dated 

ATTEST: 

Johni Blankenship 

Borough Clerk 

LESSOR: Kenai Peninsula Borough 

Charlie Pierce, Borough Mayor 

Dated 

APPROVED AS TO FORM 

AND LEGAL SUFFICIENCY: 

Sean Kelley 

Deputy Borough Attorney 

STATE OF ALASKA 

KPB NOTARY ACKNOWLEDGMENT 
) 

) ss. 

THIRD JUDICIAL DISTRICT ) 

The foregoing instrument was acknowledged before me this __ day of ____ _, 

2021 , by Charlie Pierce, Mayor of the Kenai Peninsula Borough, an Alaska municipal 

corporation, on behalf of the corporatio"n. 

Notary Public in and for Alaska 
Commission expires: ______ _ 

LESSEE NOTARY ACKNOWLEDGMENTS 

STATE OF ALASKA 
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) ss. 

THIRD JUDICIAL DISTRICT ) 

The foregoing instrument was acknowledged before me this ___ day of ____ ~ 

2021, by Robert Gibson, of Alaska Land and Cattle Company, for and on behalf of the 

company. 

Notary Public for State of Alaska 
Commission Expires: ____ _ 

STATE OF ALASKA 
) ss. 

THIRD JUDICIAL DISTRICT ) 

The foregoing instrument was acknowledged before me this ___ day of----~ 

2021, by Filip Martushev, of Alaska Land and Cattle Company, for and on behalf of the 

company. 

Notary Public for State of Alaska 
Commission Expires: ____ _ 
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FAR - & RANGELAND 

DEV LOPMENT PLAN for KENAI BOROUGH OWNED LAND Parcel # 18521053 

The ollowing plan Is designed and submitted by 

Rob rt Gibson for ALASKA LAND & CATTLE COMPANY. 

Lan parcel Description 

otal land parcel size is 280 acres of undisturbed land 

The and has never been cultivated and Is massively overgrown by alder patches and thick willow brush. 

The e are some open alpine meadow patches of land with very thick tussock forming 

agrostis reed grass as well as other grasses and forbes. 

So noxious weeds has been found throughout these meadows. 

The errain is undulating and steep with multiple deep ravines parts of which will have to be graded 

To ovide access to farmable fields. 

This land parcel is located 22 miles outside of the city of Homer proper. 

The e is no electricity nor any landllne or cellular service provided in the vicinity. 

The reel is transected by the Basargin Road and the Echo Lake gravel pit . 

Mis ion Statement and Use of Land 

It is ur desire to develop this virgin land for the purpose of 

pment and creation of Pastured land for livestock. 

a portion of the land (Descn'bed in Contract as Managed Foresuy} to harvest Forestry Products. 

Land & cattle Company practices a Holistic and P,ennaculture approach to dealing with the land. 

fore we ·u use the grazing technique called Rotational Grazing ·n which livestock is moved 

ndy rrom paddock to the next paddock giving the grazed vegetation a better chance for 
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reg nerated growth Upon which that regenerated area is again visited by livestock for fresh new 
graz ng. 

In t is grazing method there Is no need for permanent fencing, as the fences have to be moved 

freq ently. 

A ba n site of up to 3 acres in size will be created to provide ample space for 

Hay torage facilities 

ock Sorting Corrals 

Machinery and Implements Storage 

amyard Site will be permanently fenced and marked for Information of It's existence to the public 

And rail users. 

• loca ion of the Barnyard Site is marked on attached map with the label B. 

Wat r 

Give the fact of Rotational Grazing It is obvious that drinking water stations for livestock also have to 
be r, ted in their locations. 

Ther for no permanent water troughs will be installed. 

How ver, depending of weather and climatic conditions it may become necessary to excavated one or 
seve I ponds within the grazing area. 

If tha need arises the jandowner wiB be notified. 

graded pads will later be constructed for egress to the different fields. 

k to graie the Jeased and 

s . Horses . Sheep and Goals. 
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Eac animal will be verified and inspected by a licensed veterinarian or skilled livestock manager prior to 
plac ment on the land. 

animal will carry proper ldentifictlon as required by Alaska Department of Agriculture. 

Ide ification by bhy Branding and a numbered Ear Tag. 

She p and Goats will be registered with a Scrapie NJumber Identifier. 

Dev lopment Work Schedule and Time Table 

rst 2 years will be mainly concentrated on clearing vegetation to give room for hay fields and 

is a fairly good amount of vegetative biomass already on the land so we will initially allow some 
g with a controlled numbers of livestock on select and suitable meadow open land sections. 

Wea her allowing we will attempt to seed in some cleared areas. 

year continued clearing of bru8sh and alders growths with more areas seeded in. 

Co cutive years will hopefully see the first harvest of our efforts .. 
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A g r culture Lease • Ra te Map 
Township 04 South, Range 11 West 

Section 22: NW1/4 & NW1/4NE1/4 & 51/2NE1/4, Seward Meridian, containi ng 280 +/- acres 

0 330 660 
I I I I I I 

1,320 Feet 
I 

men a t e 
Category 

C-Hayland to Rangeland 
D - Managed Forestland 
E - Non - Farmed Sens i t i ve Land 
F - Access Reserves • Ungated 
H - Barnyard S i te 
<all o t her value s> 
Par c e l s 

.. 
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LMD 19-36; A ricultural Use Lease Ordinance 2020-XX ---,,,,-------- -------------------------A I ask a Land and Cattle Company 

APN: 18621053 NW1/4 & NW1/4 NE1/4 & S1/2 NE1/4, Section 22, 
280 acres +/• Township 04 South, Range 11 West, Seward Meridian, 

Homer Recording District 

Legend 
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Kenai Peninsula Borough, Alaska  Resolution 2021-046 

 Page 1 of 2 
 

Introduced by: Mayor 

Date: 06/15/21 

Action: Postponed to 08/03/21 

Vote: 8 Yes, 0 No, 1 Absent 

Date: 08/03/21 

Action:  

Vote:  

 

KENAI PENINSULA BOROUGH 

RESOLUTION 2021-046 

 

A RESOLUTION CLASSIFYING 420 ACRES OF BOROUGH LAND LOCATED 

WITHIN SECTION 1, T5S, R14W, SEWARD MERIDIAN, ALASKA AS RURAL 

AND AGRICULTURE  

 

WHEREAS, the Kenai Peninsula Borough has received title to the subject land; and 

 

WHEREAS, pursuant to KPB Chapter 17.10.080 classification provides direction for the 

management of borough land; and 
 

WHEREAS, public notice was published and notification was sent to land owners and/or 

leaseholders of record within a one-half mile radius of the land proposed for 

classification, applicable departments, agencies, and interested parties in 

accordance with KPB 17.10.080(H); and 

 

WHEREAS, the Kenai Peninsula Borough Planning Commission, at its regular scheduled 

meeting of June 14, 2021, recommended approval by majority consent; 

 

NOW, THEREFORE, BE IT RESOLVED BY THE ASSEMBLY OF THE KENAI 

PENINSULA BOROUGH: 

 

SECTION 1. Based on the findings of fact, analysis, and conclusions contained in the staff report 

of June 14, 2021, the following classifications for borough lands described below 

are compatible with the surrounding land use. 

 

SECTION 2. The following described borough land shall be classified as follows: 
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Resolution 2021-046  Kenai Peninsula Borough, Alaska 

Page 2 of 2 

 

PARCEL No. 
GENERAL 

LOCATION 
LEGAL DESCRIPTION ACRES CLASSIFICATION 

Portion of 

171-040-22 

Anchor Point Section 1, T5S, R14W, S.M.: 

NE1/4NW1/4 

40±  Rural 

Portion of 

171-040-22 

Anchor Point Section 1, T5S, R14W, S.M.: 

SE1/4NW1/4 & NE1/4SW1/4 & 

S1/2SW1/4 & N1/2NE1/4 & 

SW1/4NE1/4 & NW1/4SE1/4 & 

W1/2SW1/4SE1/4 & 

W1/2SE1/4SW1/4 & SE1/4 & 

W1/2NE1/4SW1/4SE1/34 & 

NW1/4SE1/4NE1/4 & 

N1/2NE1/4SE1/4NE1/4 & 

SW1/4NE1/4SE1/4NE1/4 & 

NE1/4SW1/4SE1/4NE1/4 & 

W1/2SW1/4SE1/4NE1/4 & 

NW1/4NW1/4NE1/4SE1/4  

380± Agriculture 

 

SECTION 2. This resolution shall take effect immediately upon adoption. 

 

ADOPTED BY THE ASSEMBLY OF THE KENAI PENINSULA BOROUGH THIS 15TH 

DAY OF JUNE, 2021. 

 

 

 

              

       Brent Hibbert, Assembly President 

ATTEST: 

 

 

       

Johni Blankenship, MMC, Borough Clerk 

 

 
06/15/21 Vote on Motion to Postpone to 08/03/21: 

Yes: Bjorkman, Carpenter, Chesley, Cox, Derkevorkian, Dunne, Johnson, Hibbert 

No: None 

Absent: Elam 

 

Yes:  

No:  

Absent:  
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Kenai Peninsula Borough 
Planning Department - Land Management Division 

TO: 

THRU: 

FROM: 

DATE: 

RE: 

MEMORANDUM 

Brent Hibbert, Assembly President 
Members, Kenai Peninsula Borough Assembly 

Charlie Pierce, Mayor {f 
Melanie Aeschliman, Planning Directo~A ,, / L 
Marcus Mueller, Land Management Officer -/Y1 a- -I' ..-"-

Julie Denison, Land Management Technician JD 

June 1, 2021 

Resolution 202 l 2~ , Classifying 420 Acres of Borough Land Located 
within Section 1, TSS, Rl 4W, Seward Meridian, Alaska as Rural and 
Agriculture (Mayor) 

Pursuant to KPB 17.10.080, classification provides direction on how the Borough 
should manage its land. An application has been received to classify a 40-acre 
portion of a 1, 115.64-acre parcel in the Anchor Point area. The parcel is subject 
to a 55-year Grazing-Resource Management lease issued by the State of Alaska 
in 197 4. Land Management proposes to classify an additional 380-acre portion 
to reflect the uses currently conducted and the land's ability to support 
agriculture. The remaining 695-acres of the parcel are not being proposed for 
classification . 

Public notice was published and notification was sent by US mail as required to all 
owners/leaseholders of record within a one-half mile radius of the parcel 
proposed for classification. Notice was also sent to borough and state agencies. 
The notice consists of a cover letter, map and list of land classification definitions. 

The attached draft staff report provides information regarding the classification 
process and detailed information regarding the parcel proposed for 
classification . This resolution would classify a 420-acre portion of the parcel, 
consistent with the findings contained in the staff report. 

This resolution is scheduled to come before the Planning Commission at its June 
14, 2021 meeting. The recommendations of the Planning Commission will be 
submitted to the assembly prior to its consideration of this resolution. 

Your consideration of this resolution is appreciated. 
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Legend
Chunilna mucky silt loam, 0 to 4 percent slopes
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Doroshin mucky peat, 4 to 8 percent slopes
Iliamna silt loam, 4 to 15 percent slopes
Kachemak silt loam, 15 to 25 percent slopes
Kachemak silt loam, 35 to 45 percent slopes
Kachemak silt loam, 8 to 15 percent slopes
Killey and Moose River soils, 0 to 2 percent slopes
Mutnala silt loam, 15 to 25 percent slopes
Nikolai peat, 0 to 4 percent slopes
Puntilla silt loam, 4 to 15 percent slopes
Redoubt silt loam, 15 to 45 percent slopes
Redoubt silt loam, 4 to 15 percent slopes
Spenard peat, 4 to 8 percent slopes
Spenard peat, 8 to 15 percent slopes
Truuli muck, 0 to 4 percent slopes
Tuxedni silt loam, warm, 0 to 8 percent slopes
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AGENDA ITEM ____. PUBLIC HEARINGS 

__. Proposed Classification of 420 acres of Borough Land Located in the Anchor Point Area, Pursuant to 
KPB Code of Ordinances, Chapter 17.10.080(G). 

STAFF REPORT       PC Meeting:  June 14, 2021 

Petitioner: Ronald and Charlotte Broste. 

Basis for Classification:  To establish the most appropriate use and management intent of borough land.  
This parcel is not classified. 

Proposed Classifications: 

Rural 
Rural means lands which are located in a remote area.  This classification will have no restrictions. 

Agriculture 
Agriculture means activities that result in products for human or animal use.  Agriculture activities may 
include raising crops, animals, or grazing animals.  Agriculture does not include human habitation. 

Location of Borough Land Proposed for Classification:  As shown on the attached map, the land 
proposed for classification is located in the Anchor Point area on Epperson Knob, Section 01, Township 05 
South, Range 14 West, Seward Meridian, Homer Recording District, Third Judicial District, State of Alaska, 
containing 420 acres more or less (APN: 17104022).   

Public Notice:  Public notice was published in the Peninsula Clarion Newspaper on May 16 & 26, 2021 
and in the Homer News on May 20 & 27, 2021.  Public notice is sent to all land owners and/or leaseholders 
within a one-half mile radius of the land proposed to be reclassified, applicable agencies, and interested 
parties.  The notice consists of a cover letter, map and list of land classification definitions.  Written public 
comments were requested to be returned by 5:00 p.m. on June 2, 2021 to be included in the Planning 
Commission mail-out packets. 

Anchor Point Advisory Planning Commission (APAPC) Review:  The APAPC is scheduled to hold a 
public meeting on June 10, 2021. The APC’s recommendation will be forwarded to the Planning 
Commission. 

Department / Agency Review:  The following agencies provided written comments: 

 KPBSD; No Comment 

 River Center; No Objection.  Any development within 50 feet of ordinary high water of the regulated 
anadromous stream along the southeastern property line is subject to KPB Chapter 21.18. 

 Maintenance/Roads; No Objection 

Findings of Fact: 
1. Property Status:  The borough received title by State patent.  The patent is subject to the petitioners 

lease issued by the State of Alaska in 1974 as ADL 63239 for a 55-year term.  The parcel is subject to 
a Community Trail Management Agreement with Snomads, Inc.  Hidden Hills Trail is shown as 
traversing through the property, however, the trail, its location and status is unverified and not currently 
maintained by Snomads. 

2. Topography:  Subject parcel is located on east side Epperson Knob and contains many areas of 
escarpment.  The parcel is relatively steep with discharge and riverine ecosystems which feed into 
*Unknown (13) river, Anchor River, and North Fork Anchor River, each being cataloged as anadromous 
waterbodies.  There are a few areas of relatively flat, rolling terrain. 
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Source Data:  Homer Soil & Water Conservation District 

Land cover on the parcel is primarily white or black spruce, with areas of dwarf, low, and tall shrub. 

Source Data:  UAA, Alaska Land Cover and Wetlands 

3. Soil: 

3.3% Chunilna mucky silt loam.  8% to 25% slopes, poorly drained with a depth to water table at 28 
inches or less, very limited for a dwelling with a basement and for a commercial building site, 
somewhat limited for a dwelling without a basement. 

 4% Cohoe silt loam.  4% to 8% slopes, well drained with a depth to water table at more than 80 
inches, not limited for a dwelling with or without a basement, somewhat limited for a commercial 
building site. 

 1% Doroshin mucky peat.  4% to 8% slopes, very poorly drained with a depth to water table at more 
than 80 inches, very limited for a dwelling with or without a basement and for a commercial building 
site. 

 2.3% Iliamna silt loam.  4% to 15% slopes, well drained with a depth to water table at more than 80 
inches, somewhat limited for a dwelling with or without a basement and very limited for a commercial 
building site. 

 1.5% Kachemak silt loam.  8% to 15% slopes, well drained with a depth to water table at more than 
80 inches, somewhat limited for a dwelling with or without a basement and very limited for a 
commercial building site. 

 0.9% Kachemak silt loam.  15% to 25% slopes, well drained with a depth to water table at more than 
80 inches, very limited for a dwelling with or without a basement and a commercial building site. 

 1.5% Killey and Moose River soils.  0% - 2% slopes, poorly drained with a depth to water table 
between 12 and 24 inches, and very limited for dwellings with or without a basement and a 
commercial building site. 

 10.7% Mutnanla silt loam.  15% to 25% slopes, well drained with a depth to water table at more than 
80 inches, very limited for dwellings with or without a basement and a commercial building site. 

 0.9% Nikolai peat.  0% to 4% slopes, poorly drained with a depth to water table about 0 to 18 inches, 
very limited for dwellings with or without a basement and a commercial building site. 

 3.5% Puntilla silt loam.  4% to 15% slopes, well drained with a depth to water table at more than 80 
inches, somewhat limited for a dwelling with or without a basement and very limited for a commercial 
building site. 

 2.7% Redoubt silt loam.  4% to 15% slopes, well drained with a depth to water table at more than 
80 inches, somewhat limited for dwellings with or without a basement and very limited for a 
commercial building site. 

 42.6% Redoubt silt loam.  15% to 45% slopes, well drained with a depth to water table at more than 
80 inches, very limited for dwellings with or without a basement and a commercial building site. 

 12.4% Spenard peat.  4% to 8% slopes, very poorly drained with a depth to water table about 8 to 
24 inches, very limited for dwellings with or without a basement and a commercial building site. 

65

https://composite.accs.axiomdatascience.com/#map


 

 

 8.8% Spenard peat.  8% to 15% slopes, very poorly drained with a depth to water table about 8 to 
24 inches, very limited for dwellings with or without a basement and a commercial building site. 

 2.7% Truuli muck.  0% to 4% slopes, poorly drained with a depth to water table about 8 to 18 inches, 
very limited for dwellings with or without a basement and a commercial building site. 

 1.2% Tuxedni silt loam.  0% to 8% slopes, somewhat poorly drained with a depth to water table 
about 14 to 30 inches, very limited for a dwelling with a basement, somewhat limited for a dwelling 
without a basement and a commercial building site. 

 Source Data:  USDA Natural Resource Conservation Service Web Soil Survey 

4. Surrounding Land Use.  Subject land is a large acre parcel containing 1,115.64 acres.  The parcel is 
situated between the North Fork Anchor River and the Anchor River and is surrounded by recreational 
land uses.  Some residential uses exist to the west, while land to the east is primarily undeveloped, 
large acre parcels.   

5. Surrounding Land Ownership.  The borough owns five other parcels which abut the subject parcel or 
are within close proximity.  Nine privately owned parcels abut the north, west, and south of the parcel.  
The remaining surrounding ownership is State of Alaska and Cook Inlet Region, Inc. 

6. Access.  Access to the parcel is provided by Knob Hill Road, an existing gravel road located at 
approximately MP 10 of North Fork Road.  The borough provides maintenance on the first 2,350 feet 
of Knob Hill Road, which ends approximately 2,900 feet from the subject parcel.   

A 50’ wide section line easement exists on each side of the section lines common to Section 1, T05S, 
R14W and Section 31, T04S, R13W, Section 1, T05S, R14W and Section 6, T05S, R13W,  and 
Sections 1 & 12, T05S, R14W.  A 33’ wide section line easement exists on each side of the section line 
common to Sections 1 & 2, T05S, R14W, Seward Meridian. 

Knob Hill Road is a prior existing road which has been dedicated in part.  A 100’-wide grant of right of 
way easement was issued in 1974 to the Alaska Department of Highways along the existing road for 
ingress and egress to a gravel pit known as Material Source 21-1-04-1, recorded in Book 88 Page 980, 
Homer Recording District. 

When the subject parcel is subdivided, rights-of-way will be dedicated, including Knob Hill Road and a 
matching dedication at Biblegum Street. 

7. Utilities.  Electric and telephone utilities are available.  No other utilities are available at this time. 

Analysis:  
Access to the parcel is from Knob Hill Road and utilities are within close proximity.  Over the last 42 years, 
the parcel has been developed to support grazing operations, and is currently operated as Circle B Ranch.  
Since 2011, the petitioners have maintained a non-commercial land use permit for structures used to 
support farming and agriculture but were not allowed under the grazing lease.  An approved Grazing Lease 
Conservation Plan for the leasehold was developed in conjunction with the Homer Natural Resource 
Conservation Service.  The draft South Peninsula Plan recommends a rural classification for this parcel.  
There is no comprehensive land use plan for borough lands in the Anchor Point area. 
 
The intent of this classification is to reflect the uses currently conducted within the leasehold and the 
recommendation of the draft South Peninsula Plan.  Land Management has identified this parcel as being 
capable of supporting agriculture and is proposing to classify 380-acres as agriculture.  In consideration of 
a negotiated sale of 40-acres, Petitioners are willing to release the south 695 acres from the lease.  
Classification of this area is not proposed.   
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An agriculture classification meets the objectives of Goal 1, Focus Area: Agriculture and Mariculture, 
Objective A, Strategies 1 & 2, as well as Objective B, Strategy 1 and Goal 2, Focus Area: Land Use, 
Objective C, Strategies 1 & 2 of the Kenai Peninsula Borough Comprehensive Plan. 
 
Conclusion: 
RURAL CLASSIFICATION:  (40-acres) 
The proposed Rural classification is compatible with the surrounding land use.  A Rural classification is 
consistent with the recommendation of the draft South Peninsula Plan and is appropriate for the current 
onsite activities. 
  
AGRICULTURE CLASSIFICATION: (380-acres) 
The proposed Agriculture classification is compatible with the surrounding land use in that the parcels 
abutting the subject land are large acreage parcels of undeveloped land.  An Agriculture classification is 
appropriate and is supported by the Kenai Peninsula Borough Comprehensive Plan. 
  
STAFF RECOMMENDATION: Based on the findings of fact, analysis, and conclusion, KPB staff 
recommends that the KPB Planning Commission recommend adoption of the resolution classifying subject 
40-acres as Rural and 380-acres as Agriculture, as shown on Attachment ‘A’ of the Resolution. 
 
 
 
END OF STAFF REPORT 
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Hello 

To: the Planning Committee June 11, 2021 

From: Michael Mungoven, 34287 Bluegrass Street, Anchor Point 

Re : Classification of 380 acres on the East side of Epperson Knob near Anchor Point. APN 17104022. 

I went to the Anchor Point Chamber of Commerce on June 10 at 7 pm to take part in the AP advisory 

planning meeting regarding this issue. No one showed up so I can only conclude that the meeting was 

cancelled or rescheduled and I missed the notice. 

I oppose classifying that acreage in parcel 17104022 as Agricultural. Recreational or Preservation would 

be a better classification . 

My standing: My wife and I own 6 lots in Knob Hill subdivision adjacent to this land . I was part of the 

USDA-NRCS soils crew that mapped the Kenai Peninsula between 1995 and 2004 and I personally 

mapped areas close to this land . We ski, hike, and snowshoe on this ground and know it well. 

My argument : 

~32% of the soils on this land are classified as poorly drained or wetter. 

~ss% of this terrain is classified as steep or very steep. 

Item #2 in the staff report about this classification says quite clearly "The subject parcel contains many 

areas of escarpment. The parcel is relatively steep with discharge slopes and riverine ecosystems that 

drain into anadromous water bodies (the Anchor River) . There are few areas of relatively flat rolling 

terrain" . Those are borough staff observations. 

The conclusion of the staff report claims that the classification is compatible with surrounding land 

use. I disagree. The uses of this parcel and adjacent lands are recreational, including snow machining, 

hunting, hiking, skiing, and snowshoeing. Fences associated with agricultural uses are not compatible 

with any of these activities. 

The soils of this area have high erosion potential and are subject to high compatibility. Most of this 

parcel that's not wet is really steep. The naturally high K value (a measure of erodibility) of these soils is 

multiplied by the long steep slopes found here. The fact that these slopes are a favorite of local 

backcountry skiers is indicative of their steep nature. 

The area also contains important wildlife habitat. Wolves, bears, lynx, and moose use the area 

extensively. We have observed brown bear dens in some of the drainages. Salmon can be found in the 

stream flowing in the valley below. It is an important travel corridor for creatures from this interior 
valley to the lowlands around Anchor Point. The land sits above and adjacent to the Anchor River critical 

habitat area . As for accessibility, the downed timber from the mid 90's beetle kill is extensive and 
makes passage through the forested areas really hard. All in all, this plot is an important part of the 

Anchor River ecosystem that produces salmon and moose for local subsistence. 

This area and the land to the west side of Epperson Knob are part of a current grazing lease. Over the 

years my wife and I and our neighbors have removed a lot of abandoned barbed wire from the slopes to 

the west of Epperson Knob. Barbed wire is dangerous to skiers and wildlife . People have been injured 
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due to running into downed barbed wire while skiing. Furthermore, the area of the current grazing lease 
along North Fork Road is littered with abandoned vehicles, trailers, and old junk piles. I can't imagine 

this is what the borough wants to see on agricultural lands. 

Very little of this area is suitable for general agriculture (~7% in my view) . Even less of this land is 
suitable for grazing than for general ag. We live on the old Epperson homestead where cattle raising 

was tried and failed. I encourage the planners to consider putting this land into a Recreation or 

Preservation classification . We strongly believe that the best use of this area is for subsistence and 

recreation for the common good of all Borough residents . 

Michael Mungoven 

June 11, 2021. 
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Kenai Peninsula Borough, Alaska New Text Underlined; [DELETED TEXT BRACKETED] Ordinance 2021-31 

  Page 1 of 3 

Introduced by: Mayor 

Date: 08/03/21 

Hearing: 08/17/21 

Action:  

Vote:  

 

KENAI PENINSULA BOROUGH  

ORDINANCE 2021-31 

 

AN ORDINANCE AUTHORIZING AN AMENDMENT TO A MASTER LAND LEASE 

DEVELOPMENT AGREEMENT WITH ALASKA DEPARTMENT OF 

TRANSPORTATION AND PUBLIC FACILITIES IN SUPPORT OF THE STERLING 

HIGHWAY MP 45-60 CONSTRUCTION PROJECT NEAR COOPER LANDING TO 

INCLUDE A STAGING AREA AT TRACT C QUARTZ CREEK SUBDIVISION AND 

APPRAISAL PROVISIONS 

 

WHEREAS, the State of Alaska Department of Transportation and Public Facilities  

(“DOT&PF”) is actively working on the Sterling Highway MP 45-60 construction 

project near Cooper Landing; and  

 

WHEREAS, Ordinance 2021-14 authorized the lease of multiple staging and disposal sites on 

borough lands to DOT&PF under a Master Land Lease Development Agreement 

(“Master Lease”); and  

 

WHEREAS, Ordinance 2021-13 authorized the lease of Tract C Quartz Creek Subdivision to 

one of DOT&PF’s contractors, Kiewit Infrastructure West Company, for staging in 

support of the state project; and  

 

WHEREAS, DOT&PF has requested that the lease of Tract C be issued directly to DOT&PF 

and that state procurement methods for valuation be included as an overall 

provision of the Master Lease; and  

 

WHEREAS, the Master Lease can be amended to include Tract C and to provide for methods of 

valuation consistent with state procurement standards; and  

 

WHEREAS, state procurement standards for land valuation would protect the borough’s 

interests in fair compensation for the use of borough land; and  

 

WHEREAS, the Kenai Peninsula Borough Planning Commission at its regularly scheduled 

meeting of August 9, 2021 recommended ___________; 

 

 

 

 

 

 

72



   

Ordinance 2021-31 New Text Underlined; [DELETED TEXT BRACKETED] Kenai Peninsula Borough, Alaska 

Page 2 of 3 

 

NOW, THEREFORE, BE IT ORDAINED BY THE ASSEMBLY OF THE KENAI 

PENINSULA BOROUGH: 
 

SECTION 1. That the assembly finds that leasing to DOT&PF the parcel of land described as 

Tract C Quartz Creek Subdivision pursuant to KPB 17.10.100(I) is in the best 

interest of the borough to support the highway project which will significantly 

improve road access to and from the western half of the borough and provide 

revenue to the borough..   

 

SECTION 2. That the provisions of KPB 17.10.080-.090 and KPB 17.10.110-.240 governing 

classification, disposition, and leasing of borough lands and related natural 

resources shall not apply to this lease to DOT&PF in cooperation with the Sterling 

Highway MP 45-60 project. 

 

SECTION 3. Based on the foregoing, the mayor is hereby authorized pursuant to KPB 

17.10.100(I) to amend the Master Lease to include Tract C Quartz Creek 

Subdivision for project staging and to amend the lease rental provisions to include 

appraisal methods for establishing or adjusting rent for all sites included in the 

Master Lease, substantially in the form of the amendment document accompanying 

this ordinance. The authorization is only for a lease of the property to the DOT&PF, 

and it may not assign any rights to negotiate or enter an agreement for lease to any 

other person or entity.   

     

SECTION 4. The mayor is authorized to execute a lease amendment substantially similar in form 

to the Master Lease Amendment No. 1 form approved by the assembly. 

 

SECTION 5. DOT&PF shall have 120 days from the time of enactment of this ordinance to 

execute the lease document. 

 

SECTION 6.  That revenue from the subject lease shall be deposited in the Land Trust Fund. 

 

SECTION 7.  That the authorization to lease Tract C provided by Ordinance 2021-13 is 

superseded by this ordinance.  

 

SECTION 8. That this ordinance shall take effect immediately upon its enactment. 
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  Page 3 of 3 

 

ENACTED BY THE ASSEMBLY OF THE KENAI PENINSULA BOROUGH THIS * DAY 

OF *, 2021. 

 

 

              

       Brent Hibbert, Assembly President 

ATTEST: 

 

 

       

Johni Blankenship, MMC, Borough Clerk 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Yes:  

No:  

Absent:  
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DocuSign Envelope ID: 19AF4F0B-5810-416A-AD75-B8AE432107CE 

Kenai Peninsula Borough 
Planning Department - Land Management Division 

TO: 

THRU: 

FROM: 

DATE: 

RE: 

MEMORANDUM 

Brent Hibbert, Assembly President 
Members, Kenai Peninsula Borough Assembly 

Charlie Pierce, Mayor lP M 
Melanie Aeschliman, Planning Director A 

Marcus A Mueller, Land Management Officer ~ £ ~ 
July 22, 2021 

Ordinance 2021-.3.l_, Authorizing an Amendment to a Master Land 
Lease Development Agreement with Alaska Department of 
Transportation and Public Facilities in Support of the Sterling Highway 
MP 45-60 Construction Project Near Cooper Landing to Include a 
Staging Area at Tract C Quartz Creek Subdivision and Appraisal 
Provisions (Mayor) 

Alaska Department of Transportation and Public Facilities (DOT&PF) is actively 
working on the Sterling Highway MP 45-60 Construction Project which follows the 
Juneau Creek Alternative near Cooper Landing . 

KPB Land Management has been working with the project team as it seeks to 
implement this major project. DOT&PF has entered into a Master Lease that 
includes three project staging and disposal sites on borough owned or managed 
land. A fourth site related to the project had been proposed to be leased by a 
DOT&PF contractor. However, DOT&PF now requests that the lease of this fourth 
site, located at Tract C Quartz Creek Subdivision, be included in DOT&PF's Master 
Lease. 

In discussions, DOT&PF has indicated that it would like to have the ability to go 
through an appraisal process on Tract C as well as the other sites. An appraisal 
process would conform to DOT standards and would protect KPB 's interests in 
receiving a fair market rent for the surface use of the KPB land. 

This ordinance would authorize an amendment to DOT's Master Lease to include 
Tract C Quartz Creek Subdivision and to provide for rental rates to be adjusted to 
the appraised fair market rental value once DOT completes such appraisals . 

Your consideration is appreciated . 
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Master Land Lease Development Agreement  
KPB and DOT&PF  Page 1 of 6 
 

Master Land Lease Development Agreement 
AMENDMENT NO 1 
KPBL# 21-0501-01 

 

WHEREAS,  KPB and DOT&PF have entered in a certain Master Land Lease Development 
Agreement (the “Agreement”) serialized KPBL# 21-0501-01 for multiple staging 
and disposal sites associated with the Sterling Highway MP 45-60 project; and 

WHEREAS,  KPB and DOT&PF desire to amend the Master Land Lease Development 
Agreement to include an additional site known as Tract C Quartz Creek 
Subdivision and to include appraisal provisions for the establishment of adjustment 
of rents on all sites included in the Agreement;  

NOW THEREFORE,  

The Kenai Peninsula Borough, an Alaska municipal corporation, whose address is 144 N. Binkley 
Street, Soldotna, AK 99669 (hereinafter “KPB” or “Lessor”), and the State of Alaska, Department 
of Trasnporation and Public Facilities, whose address is 4111 Aviation Avenue, Anchorage, AK 
99519 (hereinafter “DOT&PF” or “Lessee”) enter into this Master Land Lease Development 
Agreement Amendment No 1 (Amendment No 1) and agree herein to amend the Agreement as 
follows (bold underline indicates amended language):  

Amend Section I (2) to update contact information as follows: 

2. Authorized Contact. All communications about this Agreement shall be directed as follows, 
any reliance on a communication with a person other than the listed below is at the party’s 
own risk. KPB staff do not have authority to bind the KPB. Any material amendments or 
changes to the Agreement must be approved in writing signed by the KPB Mayor.   

KPB DOT&PF 

 

Kenai Peninsula Borough 

Attn: Land Management Division 

Mailing Address: 144 N. Binkley St. 

Soldotna, AK 99669 

DOT&PF Central Region Construction 

Attn: Jonathan Tymick 

4111 Aviation Avenue 

Anchorage, AK 99519-6900 

  

 

Amend Section II (5) as follows: 

 

II. Leased Property Description; Term; Rent 

 

5. The Property. The KPB leases to DOT&PF and DOT&PF leases from the KPB, the following 
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described Property in an “as-is” condition. The KPB makes no specific warranties, express or 

implied, concerning the title, condition, or use of the Property, including survey, soils, 

wetlands, access, or suitability for any use, including those uses authorized by the Agreement, 

unless otherwise specified in this Agreement: 

West #1 Staging and Disposal Site; 14.0 acres +/-, located within the N1/2 Section 27, T5N, 

R4W, S.M. AK 

West #2 Staging and Disposal Site; 4.6 acres +/-, located within the N1/2 Section 26, T5N, 

R4W, S.M. AK 

East #2 Staging and Disposal Site; 4.7 acres +/-, located within Tract A USS 5105 situated 

within Section 30, T5N, R3W, S.M. AK 

Tract C Quartz Creek Subdivision, Plat No 94-11, Seward Recording District; 15.81 

acres +/- 

Each Site more particularly described and depicted in Attachment 3- Site Survey Drawings.  

 

Amend Section II (7) as follows: 

 

7. Term.  

7.1. Initial Term. The Initial Term of this Agreement shall be for a period of 5 years 

commencing on May 1, 2021 and terminating on April 30, 2026. The initial term as 

applied to Tract C Quartz Creek Subdivision commences August 15, 2021.  

 

Amend Section II (8) as follows: 

 

8. Rent. 

8.1. Surface Use Rent (“Rent”). The Rent for the use of the surface area of the Property is 

shown on the table below, for the first year of the Agreement, payable on the 

commencement date of the lease and each anniversary thereof. This Rent shall 

increase annually at 3% per annum. 

 

SITE DESCRIPTION   AREA   INITIAL RENT   

West #1 Staging and Disposal Site  14.0 acres +/-  $8,400/YR 

West #2 Staging and Disposal Site  4.6 acres +/-   $5,520/YR 

East #2 Staging and Disposal Site  4.7 acres +/-   $5,640/YR 

Tract C Quartz Creek Subdivision 15.81 acres +/- $35,640/YR 

 

TOTAL        $55,200/YR 

 

8.2. Material Extraction and Disposal. The consideration, fees or royalties associated with 
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material extraction, disposal, and reclamation under the Agreement shall be set forth 

in Attachment 1 – Materials Extraction and Disposal Terms & Conditions. 

8.3. Rent for Tract C Quartz Creek Subdivision is prorated for the initial partial year 

through April 30, 2022 as (258 days divided by 365)x($35640)= $25,192.10. 

8.4. Rent for each site may, at any time, be adjusted to the appraised fair market 

rental value. DOT&PF may have the sites appraised according to DOT&PF 

appraisal standards as to the fair market value or fair market rental value. In the 

case of a fair market value appraisal, 8% of the appraised fair market value will 

be used as the lease rate. Upon acceptance of the appraisal by each party the 

appraised fair market rent will be adopted and any rental adjustment payment, 

or reimbursement due either party will be made within 60 days for the annual 

period in which the appraisal is conducted. The adjusted rent shall then 

increase annually at 3% per annum.  

 

Amend Section III (9) as follows: 

 

9. Authorized Uses. The Agreement is entered into for the use of the Property for the following 

authorized uses: 

9.1. Subject to Section 11 below, Rights Reserved by KPB, DOT&PF shall have exclusive 

surface use and possession of the Property. The surface uses shall be governed by 

this Master Lease. Surface uses include, but are not limited to, staging of personnel 

and equipment, material processing operations, temporary facilities, and related uses 

reasonably necessary to support completing the Project. Authorized uses specifically 

include those described in Attachment 4- Staging/Disposal Operations Plan.  

 

9.2. Subject to the terms set forth in Attachment 1, Materials Extraction and Disposal 

Agreement, DOT&PF may use the Property to dispose, develop, process, explore, 

excavate, crush, stockpile, remove, gravel, soil, and other natural resource materials 

on the Property. The reclamation obligations set forth in Attachment 1 survive 

termination of the Agreement. 

 

9.3. Terms specific to Tract C Quartz Creek Subdivision 

a. Subject to reclamation obligations, DOT&PF shall have the right to develop 

Tract C sufficient for its authorized uses included importing clean, 

construction grade gravel fill material, installation of utilities, installation of 

DEC approved septic system or holding tanks, drilling of on-site water 

wells, and installation of road approaches, pads, and durable surfaces. 

DOT&PF shall conserve topsoil on site and maintain such material 

available for site reclamation at the end of the Agreement. 

 

b. Vegetated Buffers/ Clearing Plan.  Uses of Tract C under this agreement are 

subject to preserving certain vegetated buffers along the perimeter of the 
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property. Prior to commencement of the Agreement, a clearing plan had 

been agreed upon and implemented through which certain areas of 

vegetation were preserved. The cleared area shall be available for 

DOT&PF’s development and use under this agreement. No further clearing 

or expansion of use into vegetated areas will take place unless first 

approved by KPB in writing. Vegetated areas may be incorporated into 

DOT&PF’s storm water management practices. Individual trees within the 

vegetated buffer that are a substantial hazard risk may be removed by 

DOT&PF as necessary without changing the buffer status.  

 

c. Site Closure. 

9.3.c.1.  Notwithstanding KPB 17.10.240, prior to termination of this 

Agreement the KPB reserves the right, at KPB’s sole option, to require 

Lessee to restore the site to a natural condition, free of contamination, 

to leave the site in a condition suitable for use by another, or any 

combination thereof.  KPB declares an intent for the site to be useful for 

a commercial business subdivision at the end of the Agreement.  

 

9.3.c.2. Pre-closure Inspection.  KPB and Lessee will jointly inspect the site 

for the purpose of KPB determining the condition that site will be left in 

prior to termination of Agreement.  KPB and Lessee shall agree in 

writing the condition that site will be left in prior to termination of 

Agreement.  KPB, at its sole discretion, may require Lessee to take any 

or all of the actions listed in paragraphs A and B of this section. 

A. Removal of Improvements.  The KPB may require 

Lessee to remove any and all improvements including septic 

systems, utilities, imported materials, and closure of wells. 

B. Reclamation. Site shall be reclaimed by adding organic 

topsoil material to bring site to a consistent topographic level 

as adjacent features and then planted with local plant 

species. 

 

9.3.c.3. Post-closure Inspection.  KPB and Lessee will jointly inspect site to 

confirm site is left in a condition acceptable to KPB and KPB will issue a 

document to Lessee affirming its findings. 

 

Except as expressly set forth and amended herein, all remaining covenants, terms, and 

conditions of the Agreement, as amended, shall remain in full force and effect.  
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LESSOR: Kenai Peninsula Borough LESSEE: State of Alaska, Department of 
Transportation and Public Facilities 

________________________________    _______________________________ 

By:____Charlie Pierce______________  By:_____________________________ 

Its:____Mayor____________________  Its:_____________________________ 

Date:___________________________  Date:___________________________ 

 

 
ATTEST:      APPROVED AS TO FORM 
        AND LEGAL SUFFICIENCY: 
 

____________________________   _______________________________ 

Johni Blankenship, Borough Clerk   Sean Kelley, Deputy Borough Attorney 

KPB NOTARY ACKNOWLEDGMENT 

STATE OF ALASKA  ) 
) ss. 

THIRD JUDICIAL DISTRICT ) 

THIS IS TO CERTIFY that on this  ___     day of  _________, 2021, 

before me, the undersigned, a Notary Public in and for the State of Alaska, duly commissioned 

and sworn, personally appeared  Charlie Pierce, known to me to be the Mayor, Kenai Peninsula 

Borough, and who acknowledged to me that the foregoing instrument was executed freely and 

voluntarily on behalf of Kenai Peninsula Borough, for the uses and purposes therein set forth 

and who is authorized to do so. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the day 

and year written above. 

       
Notary Public in and for Alaska 
Commission expires:     

 

80



 
AMENDMENT NO. 1 to 
Master Land Lease Development Agreement  
KPB and DOT&PF  Page 6 of 6 
 

DOT&PF NOTARY ACKNOWLEDGMENT 

STATE OF ALASKA  ) 
) ss. 

THIRD JUDICIAL DISTRICT ) 

 
THIS IS TO CERTIFY that on this  day of  , 2021, before me, 

the undersigned, a Notary Public in and for the State of Alaska, duly commissioned and sworn, 

personally appeared __________________, known to me to be the _____________________, 

Department of Transportation and Public Facilities, State of Alaska, and who acknowledged to 

me that the foregoing instrument was executed freely and voluntarily on behalf of the State of 

Alaska, Department of Transportation and Public Facilities, for the uses and purposes therein 

set forth and who is authorized by said State of Alaska to do so. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the day 

and year written above. 

 

 
Notary Public in and for Alaska 

My Commission Expires: 
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Sterling Highway MP 45-60 Sunrise to Skilak Lake 
Rd Phases 2-5 CM/GC 

Tract C Lease Application 

ATTACHMENT 4 to Lease Agreement 

Prepared For: 

Kenai Peninsula Borough Land Management 
Division 

Project Number: 
OA33028/CFHWY00684 
Date: 1/20/2021 

Attachment 4- AMENDMENT No1
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Section Page 

PAGE | 2  

Prepared By: 
Kiewit Infrastructure West Co. 
2000 W. International Airport Rd. C-6 
Anchorage, AK 99502

Attachment 4- AMENDMENT No1
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Acronyms and Abbreviations 
ADOT&PF Alaska Department of Transportation & Public Facilities 

KIWC Kiewit Infrastructure West Co. 

KPB Kenai Peninsula Borough 

SWPPP Storm Water Polution Prevention Plan 

APDES Alaska Pollutant Discharge Elimination System 

SPCC Spill Prevention Control and Countermeasure 

HMA Hot Mix Asphalt 

Attachment 4- AMENDMENT No1
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Introduction 
KIWC proposes a negotiated lease of Tract C. 

The parcel known as Tract C is described as the following: 

Legal Description: T 5N R 3W SEC 36 SEWARD MERIDIAN  SW  0940011 QUARTZ CREEK SUB TRACT C 

Physical Address: 21919 Sterling Hwy 

Tax Parcel ID: 11912417 

Acreage: 15.81 Acres 

The proposed primary use for this parcel under the negotiated lease is to develop a temporary project 
field office; and temporary materials and equipment laydown area to facilitate construction activities for 
the Sterling Highway MP 45-60 Sunrise to Skilak Lake Rd Phases 2-5 CM/GC Project for AKDOT&PF.     

The proposed term for the negotiated lease is April 2021 until the highway project competion.  The 
project is anticipated to be completed by the end of year 2025. 

Attachment 4- AMENDMENT No1
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Existing Improvements 
Under existing KPB Land Use Permit LMD 20-17, KIWC has completed 10.8 Acres of timber clearing and 
salvage; and soil sampling at Tract C during the week of November 16th, 2020.  The current condition of 
the parcel is shown in the photo below. 

Figure 1 - Site Photo 11/20/2020 

A copy of Land Use Permit LMD 20-17 is attached. 

Prior to the work performed in 2020 under the land use permit, the parcel existed as a wooded lot with 
a paved driveway apron access at the intersection of Persistence Way and Sterling Hwy leading to a 
single lane gravel road. 

Attachment 4- AMENDMENT No1
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Proposed Permanent Improvements and 
Temporary Structures 
During the lease, KIWC proposes to develop Tract C to be a working field office.  Site work including 
utility installation and earthwork will be required to facilitate access and installation of the temporary 
office structures.  A portion of this work may be considered permanent improvement for integration 
into the future development plan. 

Proposed permanent improvements include the following: 

 Utility Installation

 Electric Service (Chugach Electric Association Inc.)

 Phone Service (TelAlaska)

 Leach Field Sewage System

 Potable Drinking Water Well System

 Site Earthwork

 Grubbing

 Drainage

 Grading and placing gravel for a driveable working surface

The preliminary plan for the site is shown below in Figure 2.  This plan includes several temporary 
structures that are planned to be removed by the end of the lease term.   

Proposed temporary structures include the following examples: 

 Job office - consisting of mobile trailer units

 Area Lighting

 Fencing and Entrance Gates

 Hot Mix Asphalt (HMA) Plant

 Concrete Batch Plant

 Bathroom facilities

 Parking area

 Secondary Access to Sterling Hwy

 Materials testing lab

 Maintenance facility

 Fuel Storage

Attachment 4- AMENDMENT No1
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Figure 2 - Preliminary Site Layout 

Plan for Future Use 
KIWC intends to cooperate with KPB’s future development plan for Tract C.  Engineering resources will 
be available. 

SWPPP and SPCC 
The site work at Tract C including ground disturbing work, will be performed and maintained in 
adherence with the APDES Construction General Permit (CGP) and the project SWPPP and SPCC Plan 
programs for the duration of the lease.  Documentation for this program will be located at the project 
office.  Reporting of spills or discharges will follow the protocols listed in the program. 

Attachment 4- AMENDMENT No1
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Introduced by: Mayor 

Date: 08/03/21 

Hearing: 08/17/21 

Action:  

Vote:  

 

KENAI PENINSULA BOROUGH  

ORDINANCE 2021-32 

 

AN ORDINANCE AUTHORIZING A NEGOTIATED LEASE AT FAIR MARKET 

VALUE WITH EDWARD AND KATHLEEN MARTIN, DBA COZY INN, IN KENAI 

FOR A PARKING AREA 

 

WHEREAS,  Edward and Kathleen Martin are owners of Lots 1 & 2, Block 4, Inlet View 

Subdivision 1st Revision, Plat KN-1515 in the City of Kenai; and  

 

WHEREAS, the Martins own and plan to operate Cozy Inn on the property in conjunction with 

a local construction academy job training program, to house the students; and   

 

WHEREAS, the Martins property lacks sufficient space for customer parking; and  

 

WHEREAS, the borough owns an adjacent large parcel that is classified as Residential and zoned 

Rural Residential; and 

 

WHEREAS, the Martins have applied for a negotiated lease of an area to be improved and serve 

as a parking area; and 

 

WHEREAS, the Martins would be responsible for acquiring any necessary conditional use 

permits required by the City of Kenai for the proposed use; and 

 

WHEREAS, the KPB Planning Commission at its regularly scheduled meeting of August 9, 2021 

recommended __________________________; 

 

NOW, THEREFORE, BE IT ORDAINED BY THE ASSEMBLY OF THE KENAI 

PENINSULA BOROUGH: 

 

SECTION 1. Pursuant to KPB 17.10.100(I) and 17.10.120(D), the assembly finds that leasing 

approximately 0.58 Gross/ 0.43 Net acres of borough land more particularly 

described in Section 2 below at fair market value to Edward and Kathleen Martin, 

DBA Cozy Inn, for a parking area is in the best interest of the borough based on the 

following findings of fact: 

 

 A. The proposed use is compatible with the land classification and zoning, 

subject to City of Kenai conditional use permitting. 
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 B. The lease of land would support local business and job training and would 

provide a revenue stream to the Land Trust Fund.  

 

 C. The configuration of the proposed lease would allow for future development 

of the remaining borough-owned land.  

 

SECTION 2. Subject land lease is described as follows: 

 

Beginning for reference at the N ¼ Corner of Section 4, T5N, R11W, Seward 

Meridian, thence N 89°56’00”E a distance of 180.00 feet to the point of beginning; 

thence S 00°09’00”E a distance of 194.00 feet along the east boundary of Inlet 

View Subdivision 1st Revision, Plat KN1515, to the southeast corner of Lot 2 

Block 4 Inlet View Subdivision 1st Revision; Thence N 89°56’00”E a distance of 

130.00 feet; thence N 00°09’00”W a distance of 194.00 feet to the north boundary 

of Section 4; Thence S 89°56’00”W a distance of 130.00 feet to the point of 

beginning;  

 

Subject to a Section Line Easement along the north 50’ of the land lease area; and  

 

further subject to a Stormwater Drain Facility Easement benefitting the City of 

Kenai per book 578, page 907, Kenai Recording District.  

 

SECTION 3. That the assembly additionally makes an exception to KPB 17.10.110 requiring 

notice of a disposition of land. This exception is based on the following findings 

of facts pursuant to KPB 17.10.230:  

 

1. Special circumstances or conditions exist. 

 

A. The purpose of advertising, pursuant to KPB 17.10.110, is to notify 

the public of an opportunity to purchase or lease borough land.  

However, because the authorization of this ordinance is for a sole 

source lease, advertising will not serve a useful purpose. 

 

2. That the exception is necessary for the preservation and enjoyment of a 

substantial property right and is the most practical manner of complying 

with the intent of this chapter. 

 

A. Making an exception to advertising, pursuant to KPB 17.10.110, 

will not affect any substantial property right as this is public land 

with previous seasonal field uses.  

 

3. That the granting of the exception will not be detrimental to the public 

welfare or injurious to other property in the area. 
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A. Making an exception to advertising, pursuant to KPB 17.10.110, 

will not be detrimental or injurious to any public or private parties 

as leasing the subject land is subject to the acquisition of city of 

Kenai conditional use permits which address such matters.   

 

SECTION 4. Based on the foregoing, the mayor is hereby authorized, pursuant to KPB 

17.10.100(I) and 17.10.120(D) to lease the land described in Section 2 above to 

Edward and Kathleen Martin, DBA Cozy Inn, for a term of 10 years with a 10-year 

renewal option at fair market value as determined by appraisal methods contained 

in the lease. The authorization is for lease solely to Edward and Kathleen Martin, 

DBA Cozy Inn, and they may not assign any rights to negotiate or enter an 

agreement for lease with any other person or entity without obtaining prior approval 

in accordance with the lease.   

     

SECTION 5. That the mayor is authorized to execute a lease substantially similar to the one 

attached, and sign any documents necessary to effectuate this ordinance. 

 

SECTION 6. That Kathleen Martin, DBA Cozy Inn shall have 180 days to execute the lease 

document from the date of enactment of this ordinance. 

 

SECTION 7. That this ordinance shall take effect immediately upon its enactment. 

 

ENACTED BY THE ASSEMBLY OF THE KENAI PENINSULA BOROUGH THIS *DAY 

OF *, 2021. 

 

 

 

              

       Brent Hibbert, Assembly President 

ATTEST: 

 

 

       

Johni Blankenship, MMC, Borough Clerk 

 

 

 

 

 

 

Yes:  

No:  

Absent:  
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Kenai Peninsula Borough 
Planning Department - Land Management Division 

TO: 

THRU: 

FROM: 

DATE: 

RE: 

MEMORANDUM 

Brent Hibbert, Assembly President 
Members, Kenai Peninsula Borough Assembly 

Charlie Pierce, Mayor (J 
Melanie Aeschl iman, Planning Director J.liA 

Marcus A. Mueller, Land Management Officer ~ £ /7.,__ 

July 22, 2021 

Ordinance 2021-2b._, Authorizing a Negotiated Lease at Fair Market 
Value with Edward and Kathleen Martin, dba Cozy Inn, in Kenai for a 
Parking Area (Mayor) 

Ed and Kathleen Martin have applied for a negotiated lease bf borough-owned 
land for a parking area adjacent to their property. The Martins' stated purpose is 
to operate their property for housing students undergoing job training in a local 
construction academy. In order to serve their customers and meet the zoning 
requirements of the City of Kenai (City), they would need 16 parking spaces that 
they do not have space for on the land that they own . 

The adjacent borough-owned land is classified as residential and is zoned by the 
City as Rural Residential. A use as a parking area would require compliance with 
City zoning regulations and the applicants are willing to go through the permitting 
processes. 

The area being proposed measures 130' of frontage along Lawton Drive and 194' 
from the center of the street, the north 50 ' of which is a section line easement 
serving Lawton Drive. The net area is approximately 0.43 acres after subtracting 
the Lawton Drive section line right-of-way. A City storm water drain easement 
(30 'wide) also crosses the lease area, but may be compatible with the simple 
surface use of parking. 

The KPB Planning Commission will hold a public hearing on August 9th and will 
forward its recommendations to the assembly. 

The initial appraised rental value will also be reported to the assembly as soon as 
it is available. Your review and consideration of this ordinance is appreciated. 
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KENAI PENINSULA BOROUGH 

REAL PROPERTY LEASE 
 
This LEASE (hereinafter called this “Lease”), for good and valuable consideration, and 
pursuant to Ordinance 2021-___, enacted _________, 2021, is made and entered into 
by and between the KENAI PENINSULA BOROUGH, an Alaska municipal corporation 
whose address is 144 North Binkley Street, Soldotna, Alaska 99669, (hereinafter called 
"KPB"), and Edward and Kathleen Martin d.b.a. Cozy Inn, whose address is 35555 Kenai 
Spur Highway, PMB 471 Soldotna, Alaska 99669 (hereinafter called "Lessee"). 
 

I.  DESCRIPTION OF REAL PROPERTY 
 

This Lease grants Lessee use of the real property (hereinafter called "Property") 
described as follows:    
 

Beginning for reference at the N ¼ Corner of Section 4, T5N, R11W, Seward 

Meridian, thence N 89°56’00”E a distance of 180.00 feet to the point of 

beginning; thence S 00°09’00”E a distance of 194.00 feet along the east 

boundary of Inlet View Subdivision 1st Revision, Plat KN1515, to the southeast 

corner of Lot 2 Block 4 Inlet View Subdivision 1st Revision; Thence N 

89°56’00”E a distance of 130.00 feet; thence N 00°09’00”W a distance of 194.00 

feet to the north boundary of Section 4; Thence S 89°56’00”W a distance of 

130.00 feet to the point of beginning;  

 

Subject to a Section Line Easement along the north 50’ of the land lease area; 

and  

 

further subject to a Stormwater Drain Facility Easement benefitting the City of 

Kenai per book 578, page 907, Kenai Recording District;  

 

Containing 0.43 acres +/- acres in Net.  

 
 

II.  PURPOSE OF LEASE 
 
Pursuant to Ordinance 2021-___ the purpose of this lease is for parking area (hereinafter 
called "ACTIVITIES").  The allowed uses shall be in conformance with of the Lessee’s 
Development Plan (, and the terms and conditions of any city zoning permits.   
 
Development Plan 
The Lessee’s Development Plan illustrates the type and location of improvements, basic 
design and construction standards, landscaping features, location of utilities, and the 
nature of uses.   The Development Plan approved under this lease describes the scope 
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of ACTIVITIES authorized by the lease. The initial approved development plan is 
incorporated by reference as Attachment A.  
  
 
 a. Modification of Development Plan.  The Development Plan may be 

modified by mutual agreement as necessary to advance the purposes of 
this lease.  Modifications of Lessee’s development plan may be made 
through the written approval of the KPB Mayor of a modified development 
plan submitted by Lessee to KPB in writing at least 60 days prior to 
anticipated modification of ACTIVITIES.  Approved modifications shall be 
attached to this lease and effective upon the Mayor’s written approval.   

 
 
 

Ingress and Egress 
Lessee may, at any time, have ingress and egress directly from Lessee’s own property. 
As a revocable matter of permission, Lessee may have ingress and egress along the 
existing driveway from Lawton Drive to the east of the lease area, until such time as 
permission is revoked in writing by KPB. Lessee has the option of developing a new 
driveway directly to Lawton Drive along the frontage of the lease area, subject to any 
permitting requirements of the local road authority.  

 
 

III.  RECITALS AND RIGHTS RESERVED TO KPB 
 
1. Nothing contained herein creates or implies any additional property interests, 

including easements or rights-of-way in the Property beyond the terms and 
conditions of this Lease. 

2. The KPB reserves the right to require improvements to be removed by the Lessee 
at the termination of the Lease.  

3. Lessee shall not develop beyond what is specified in the development plan, unless 
approved in writing by KPB. 

4. KPB reserves the right to authorize other land uses on the Property by easement 
or permit which do not unreasonably interfere with Lessee’s use. 

 
IV. TERMS AND CONDITIONS 

 
1. Lease Term.  This lease is for term of ten (10) years commencing September 1, 

2021 and with an option to renew, by written mutual agreement, for a renewal term 
of ten (10) years.  

 
2. Lease Rental.  The annual lease rental for the first 5 years of this lease is $______, 

which is based on 8 percent of the fair market appraisal of the net leased area. 
The annual lease rental for each successive 5-year period of the lease shall be set 
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at 8 percent of the fair market value. The KPB Assessing Department shall conduct 
the appraisal. Should lessee dispute the value of KPB’s appraisal, then Lessee 
may obtain an appraisal from a professional independent fee appraiser upon which 
the parties can agree to adopt one appraisal, and if no agreement is reached then 
then the rate shall be set at the average of the two appraisals.  

 
3. Defense and Indemnification.  

The Lessee shall indemnify, defend, save and hold the borough, its elected and 
appointed officers, agents and employees, harmless from any and all claims, 
demands, suits, or liability of any nature, kind or character including costs, 
expenses, and attorneys’ fees resulting from Lessee's performance or failure to 
perform in accord with the terms of this permit in any way whatsoever.  The Lessee 
shall be responsible under this clause for any and all claims of any character 
resulting from Lessee or Lessee’s officers, agents, employees, partners, attorneys, 
suppliers, and subcontractors’ performance or failure to perform this agreement in 
any way whatsoever.  This defense and indemnification responsibility includes 
claims alleging acts or omissions by the borough or its agents, which are said to 
have contributed to the losses, failure, violations, or damage.  However, Lessee 
shall not be responsible for any damages or claims arising from the sole 
negligence or willful misconduct of the borough, its agents, or employees. 

       
4. Insurance 
 

Insurance coverage required under this Lease shall be primary and exclusive of 
any other insurance carried by the Borough. Minimum levels of insurance coverage 
required under this Lease shall remain in effect for the life of this Lease and shall 
be a part of the contract price. If Lessee’s policies contain higher limits, the KPB 
shall be entitled to coverage to the extent of such higher limits. There shall be no 
cancellation or material change of the insurance coverages, or intent not to renew 
the insurance coverages as specified in this Lease, without thirty (30) calendar 
days’ prior written notice to the Borough. Certificates of Insurance, acceptable in 
form and content, will be delivered to the Borough at the time of submission of the 
signed Lease and updated certificates shall be provided upon insurance coverage 
renewal, where applicable.   
 
At its option, the Borough may request copies of required policies and 
endorsements.  Such copies shall be provided within (10) TEN CALENDAR DAYS 
of the Borough’s request.  All insurance required hereunder shall be maintained in 
full force and effect with insurers with Best’s rating of AV or better and be licensed 
and admitted in Alaska.  All policies required shall be written as primary policies 
and not contributing to nor in excess of any coverage the Borough may choose to 
maintain. By requiring insurance herein, the Borough does not represent that 
coverage and limits will necessarily be adequate to protect Lessee, and such 
coverage and limits shall not be deemed as a limitation on the liability of the Lessee 

98



 
Kenai Peninsula Borough, Alaska 
Real Property Lease –Martin/Cozy inn Page 4 of 11 

under the indemnities granted to the Borough in paragraph 3 of this Lease. 
4.1 Commercial General Liability. Lessee shall provide and maintain, 

Commercial General Liability Insurance (CGL). The CGL Policy shall 
be written on an occurrence basis and with a limit of not less than ONE 
MILLION AND NO/100 DOLLARS ($1,000,000.00) each occurrence 
and aggregate. CGL insurance shall be written on standard ISO 
occurrence form (or a substitute form providing equivalent coverage) 
and shall cover liability arising from premises, operations, broad form 
property damage, independent contractors, products-completed 
operations, personal injury and advertising injury, explosion, collapse, 
underground hazards, and liability assumed under a contract including 
the tort liability of another assumed in a business contract. This policy 
shall name the KPB as Additional Insured. To the extent damages are 
covered by commercial general liability insurance, subrogation shall be 
waived.  
 

4.2 Workers’ Compensation. Lessee shall provide and maintain, for all of 
its employees engaged in work under this Lease, Workers’ 
Compensation Insurance in accordance with the laws of the State of 
Alaska. The Lessee shall be responsible for Workers’ Compensation 
Insurance for any subcontractor(s) who directly or indirectly provides 
services under this Lease. This coverage must include statutory 
coverage for states in which employees are engaging in work and 
employer’s liability protection not less than the minimum amounts 
required by law. Subrogation shall be waived.  

   
4.3 Auto Liability. Lessee shall provide and maintain, Auto Liability 

Insurance (ALI). The Auto Liability Policy shall include a Combined 
Single Limit of not less than ONE MILLION AND N0/100 DOLLARS 
($1,000,000.00); Underinsured and Uninsured Motorists limit of not 
less than ONE MILLION AND N0/100 DOLLARS ($1,000,000.00); 
Coverage shall include Non-Owned and Hired Car coverage. This 
policy shall name the KPB as Additional Insured. To the extent 
damages are covered by auto liability insurance, subrogation shall be 
waived.  

  
5. Waste.  Lessee shall not commit waste or injury upon the lands leased herein. 
 
6.  Fire Protection.  Lessee shall take all reasonable precautions to prevent, and take 

all reasonable actions to suppress destructive and uncontrolled grass, brush, and 
forest fires on the land under agreement, and comply with all laws, regulations and 
rules promulgated and enforced by the protection agency responsible for forest 
protection within the area wherein the demised premises are located. 
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7. Safety.  Lessee shall be solely responsible for maintaining the premises in a safe 
and fit condition.  Lessee is responsible for the safety of all persons conducting 
activities on the property under this lease.  Lessee agrees to provide the public 
with information regarding rules and regulations and other information pertaining 
to the property and the lease. 

 
8. Sanitation.  Lessee shall comply with all laws, regulations or ordinances 

promulgated for the promotion of sanitation.  The subject property shall be kept in 
a clean and sanitary condition and every effort shall be made to prevent pollution 
of the waters and lands.  Sanitary facilities shall be in accordance with the State of 
Alaska, Department of Environment Conservation regulations. 

 
9. Hazardous Materials and Hazardous Waste.  Storage, handling and disposal of 

hazardous waste shall not be allowed on lands under lease from KPB per KPB 
Code, Section 17.10.240(H). 

 
Lessee shall comply with all applicable laws and regulations concerning hazardous 
chemicals and other hazardous materials, and shall properly store, transfer and 
use all hazardous chemicals and other hazardous materials and not create any 
environmental hazards on the lands leased herein.  In no event may Lessee utilize 
underground storage tanks for the storage or use of hazardous chemicals or other 
hazardous materials. 

 
Should any hazardous chemicals or hazardous materials of any kind or nature 
whatsoever, or hazardous wastes be released upon the subject lands during the 
term of this lease, Lessee shall IMMEDIATELY report such release to the KPB 
Planning Director or other appropriate KPB official and to any other agency as may 
be required by law, and Lessee shall, at its own cost, assess, contain and clean 
up such spilled materials in the most expedient manner allowable by law. 

 
As used herein, "hazardous chemical" means a chemical that is a physical hazard 
or a health hazard. 

 
As used herein, "hazardous material" means a material or substance, as defined 
in 49 C.F.R. 171.8, and any other substance determined by the federal 
government, the state of Alaska or KPB, to pose a significant health and safety 
hazard. 

 
As used herein, "hazardous waste" means a hazardous waste as identified by the 
Environmental Protection Agency under 40 C.F.R. 261, and any other hazardous 
waste as defined by the federal government, the state of Alaska or KPB. 

 
The covenants and obligations described in this article shall survive the termination 
of this lease. 
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10. Compliance With Laws.  The Lessee agrees to comply with all applicable federal, 
state, borough, and local laws and regulations. 

 
11. Easements and Rights-of-Way.  This Lease is subject to all easements, rights-of-

way, covenants and restrictions of which Lessee has actual or constructive notice. 
KPB reserves and retains the right to grant additional easements for utility and 
public access purposes across the property and nothing herein contained shall 
prevent KPB from specifically reserving or granting such additional easements and 
rights-of-way across the property as may be deemed reasonable and necessary.  

 
As the parties agree that this is a reserved right which is reflected in the annual 
lease rental, in the event that KPB grants future additional easements or rights-of-
way across the property, it is agreed and understood that Lessee shall receive no 
damages for such grant. 

 
12. Inspections. Lessee shall allow KPB, through its duly authorized representative, 

to enter and inspect the leased premises at any reasonable time, with or without 
advance notice to Lessee, to ensure compliance with the terms and conditions of 
this lease.  KPB's right to enter and inspect shall be exercised at KPB's sole 
discretion and the reservation or exercise of this right, and any related action or 
inaction by KPB, shall not in any way impose any obligation whatsoever upon KPB, 
and shall not be construed as a waiver of any rights of KPB under this agreement. 

 
13. Property Taxes.  Lessee shall timely pay all real property taxes, assessments and 

other debts or obligations owed to KPB.  Pursuant to KPB Code, Section 
17.10.120(F) this agreement will terminate automatically should Lessee become 
delinquent in the payment of any such obligations. 

 
14. Assignments.  Lessee may assign this Lease only if approved in advance by KPB. 

Applications for assignment shall be made in writing on a form provided by the 
Land Management Division.  The assignment shall be approved if it is found that 
all interests of KPB are fully protected.  The assignee shall be subject to and 
governed by the terms and conditions of this lease and applicable laws and 
regulations. 

 
15. Cancellation.  At any time that this Lease is in good standing it may be canceled 

in whole or in part upon mutual written agreement by the Lessee and either the 
KPB Mayor or Planning Director when applicable.   

 
 This Lease is subject to cancellation in whole or in part if improperly issued through 

error in procedure or with respect to material facts. 
 

Lease lands shall be utilized for the purposes of the development, management, 
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and maintenance of the SPARC facility within the scope of the terms and 
conditions of the lease and in conformity with the lessee’s development plan, 
applicable classification, and any land use or comprehensive plans.  Utilization or 
development for other than the allowed uses shall constitute a violation of the lease 
and will become subject to cancellation.  
 
Failure on the part of the lessee to substantially complete the development plan of 
the land or to not be consistent with the proposed use and terms and conditions of 
the lease within two years of the anniversary date of said lease shall constitute 
grounds for cancellation. 

 
16. Termination.  Upon termination of this Lease, Lessee covenants and agrees to 

return the property to KPB in a neat, clean and sanitary condition, and to 
immediately remove all items of personal property subject to the terms and 
conditions of Paragraph 23 below.  All terms and conditions set out herein are 
considered to be material and applicable to the use of the property under this 
Lease.  Subject to the following, in the event of Lessee's default in the performance 
or observance of any of the agreement terms, conditions, covenants and 
stipulations thereto, and such default continues thirty (30) calendar days after 
written notice of the default, KPB may cancel this lease, or take any legal action 
for damages or recovery of the property.  No improvements may be removed 
during the time in which the contract is in default. 

 
In the event Lessee breaches any provisions prohibiting the release of hazardous 
chemicals, hazardous materials or hazardous waste upon the property, and fails 
to immediately terminate the operation causing such release upon notice from 
KPB, then KPB may immediately terminate this lease agreement without notice to 
Lessee prior to the effective date of the termination.   

 
17. Violation.  Violation of any of the terms of this lease may expose Lessee to 

appropriate legal action including forfeiture of lease interest, termination, or 
cancellation of its interest in accordance with state law. 

 
18. Notice of Default.  Notice of the default, where required, will be in writing and as 

provided in the Notice provision of this Lease.  
 
19. Entry or Re-entry.  In the event that the Lease is terminated, canceled, or forfeited, 

or in the event that the demised lands, or any part thereof, should be abandoned 
by the Lessee during the agreement term, KPB or its agents, servants or 
representative, may immediately or any time thereafter, enter or re-enter and 
resume possession of said lands or such part thereof, and remove all persons and 
property therefrom either without judicial action where appropriate, by summary 
proceedings or by a suitable action or proceeding at law or equity without being 
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liable for any damages therefor.  Entry or re-entry by KPB shall not be deemed an 
acceptance of surrender of the contract.   

 
20. Removal or Reversion of Improvements upon Termination of Lease. 
 

Improvements on the property owned by Lessee shall, within ninety (90) calendar 
days after the termination of the agreement, be removed by Lessee; provided such 
removal will not cause injury or damage to the land; and further provided that the 
Mayor, or Planning Director when applicable, may extend the time for removing 
such improvements in cases where hardship is proven.  The Lessee may dispose 
of its improvements to a succeeding lessee with the consent of the KPB mayor. 

 
If any improvements and/or chattels that are not removed within the time allowed, 
such improvements and/or chattels shall revert and absolute title shall vest in KPB.  
Upon request, the Lessee shall convey said improvements and/or chattels by 
appropriate instrument to KPB. 

 
21. Rental for Improvements or Chattels not Removed.  Any improvements and/or 

chattels belonging to the Lessee or placed on the land during its tenure with or 
without its permission and remaining upon the premises after the termination of 
the contract shall entitle KPB to charge a reasonable rent therefor. 

 
22. Resale.  In the event that this Lease agreement should be terminated, canceled, 

forfeited, or abandoned, KPB may offer said lands for sale, lease, or other 
appropriate disposal pursuant to the provisions of KPB Code, Chapter 17.10 or 
other applicable regulations.   

 
23. Notice.  Any notice or demand, which under the terms of this Lease must be given 

or made by the parties thereto, shall be in writing, and be given or made by 
registered or certified mail, addressed to the other party at the address shown on 
the contract.  However, either party may designate in writing such other address 
to which such notice of demand shall thereafter be so given, made or mailed.  A 
notice given hereunder shall be deemed received when deposited in a U.S. 
general or branch post office by the addressor. 

 
All notices shall be sent to both parties as follows: 

 
LESSOR     LESSEE 
Kenai Peninsula Borough   Edward and Kathleen Martin,  
Planning Director     DBA Cozy Inn 
144 N. Binkley    35555 Kenai Spur Highway, PMB 471 
Soldotna, AK 99669-7599   Soldotna, AK  99669 
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26. Responsibility of Location.  It shall be the responsibility of the Lessee to properly 
locate its self and its improvements on the leased lands. 

 
27. Liens and Mortgages.  Lessee shall not cause or allow any liens of any kind or 

nature whatsoever to attach to the property during the term of this lease.  In the 
event that any prohibited lien is placed against the property, Lessee shall 
immediately cause the lien to be released.   Lessee shall immediately refund to 
KPB any monies that KPB may, at its sole discretion, pay in order to discharge any 
such lien, including all related costs and a reasonable sum for attorneys’ fees. 

 
 For the purpose of interim financing or refinancing of the improvements to be 

placed upon the leased premises, and for no other purpose, a lessee may, upon 
written approval of the KPB, encumber by mortgage, deed of trust, assignment or 
other appropriate instrument, the lessee’s interest in the leased premises and in 
and to the lease, provided said encumbrance pertains only to the leasehold 
interest.   

 
28. Non-Waiver Provision.  The receipt of payment by KPB, regardless of KPB's 

knowledge of any breach by Lessee, or of any default on the part of the Lessee in 
observance or performance of any of the conditions or covenants of this 
agreement, shall not be deemed to be a waiver of any provision of the agreement.  
Failure of KPB to enforce any covenant or provision herein contained shall not 
discharge or invalidate such covenant or provision or affect the right of KPB to 
enforce the same in the event of any subsequent breach or default.  The receipt 
by KPB of any payment of any other sum of money after notice of termination or 
after the termination of the agreement for any reason, shall not reinstate, continue 
or extend the agreement, nor shall it destroy or in any manner impair the efficacy 
of any such notice of termination unless the sole reason for the notice was 
nonpayment of money due and the payment fully satisfies the breach.  

 
29. Jurisdiction.  Any suits filed in connection with the terms and conditions of this 

Lease, and of the rights and duties of the parties, shall be filed and prosecuted at 
Kenai, Alaska and shall be governed by Alaska law. 

 
30. Savings Clause.  Should any provision of this Lease fail or be declared null or void 

in any respect, or otherwise unenforceable, it shall not affect the validity of any 
other provision of this Lease or constitute any cause of action in favor of either 
party as against the other. 

 
31. Binding Effect.  It is agreed that all covenants, terms, and conditions of this 

agreement shall be binding upon the successors, heirs and assigns of the original 
parties hereto. 
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32. Full and Final Agreement.  This agreement constitutes the full and final agreement 
of the parties hereto and supersedes any prior or contemporaneous agreements.  
This agreement may not be modified orally, or in any manner other than by an 
agreement in writing and signed by both parties or their respective successors in 
interest.  Lessee avers and warrants that no representations not contained within 
this agreement have been made with the intention of inducing execution of this 
agreement. 

 
33. Warranty of Authority.  Lessee warrants that the person executing this agreement 

is authorized to do so on behalf of Soccer Association of Homer. 
 
 
KENAI PENINSULA BOROUGH 

 
 
______________________________ 
Charlie Pierce, Mayor 
Dated:_______________ 
 
 
 
ATTEST:      APPROVED AS TO LEGAL FORM 

AND SUFFICIENCY: 
 
 
______________________________  ______________________________ 
Johni Blankenship     Sean Kelley 
Borough Clerk     Deputy Borough Attorney 
 
 
 
Lessee 
 
_________________________   ________________________________ 
Edward Martin Jr.     Kathleen Martin   
Dated: ______________    Dated:_______________ 
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NOTARY ACKNOWLEDGMENT 
 
STATE OF ALASKA  ) 

)ss. 
THIRD JUDICIAL DISTRICT ) 
 
The foregoing instrument was acknowledged before me this ________day of 
__________, 2021, by Charlie Pierce, Mayor of the Kenai Peninsula Borough, an Alaska 
municipal corporation, on behalf of the corporation. 
 
 

___________________________________ 
Notary Public in and for Alaska 
My commission expires: ________________ 

 
 
 
 
 
 
 NOTARY ACKNOWLEDGMENT 
 
STATE OF ALASKA  ) 

)ss. 
THIRD JUDICIAL DISTRICT ) 
 
The foregoing instrument was acknowledged before me this ________day of  
______________2021, by Ed Marin Jr, DBA Cozy Inn. 
 
 

____________________________________ 
Notary Public in and for Alaska 
My commission expires: ________________ 

 
 
 
 
 
 

NOTARY ACKNOWLEDGMENT 
 
STATE OF ALASKA  ) 

)ss. 
THIRD JUDICIAL DISTRICT ) 
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The foregoing instrument was acknowledged before me this ________day of  
_____________________2021, by Kathleen Martin, DBA Cozy Inn. 
 
 
 

____________________________________ 
Notary Public in and for Alaska 
My commission expires: ________________ 
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Kenai Peninsula Borough 
Planning Department 

TO: 

FROM: 

DATE: 

RE: 

MEMORANDUM 

Brent Hibbert, Assembly President 
Kenai Peninsula Borough Assembly Members 

Melanie Aeschliman, Planning Director ~ 

July 14, 2021 

Right-of-way Vacation: Vacating a portion of C St. right-of-way adjoining Lot 1 
Block 2 & Lot 3 Block 3 as dedicated on US Survey No. 4901 Tracts A through D, 
Townsite of English Bay Plat SL 71-62. KPB File 2021-085V 

In accordance with AS 29.40.140, no vacation of a Borough right-of-way and/or easement may 
be made without the consent of the Borough Assembly. 

During their regularly scheduled meeting of July 12, 2021 the Kenai Peninsula Borough 
Planning Commission granted approval of the proposed vacation of a portion of the above right
of-way by unanimous vote based on the means of evaluating public necessity established by 
KPB 20.70 (10-Yes, 0-No, 1-Absent) This petition is being sent to you for your consideration 
and action. 

A draft copy of the unapproved minutes of the pertinent portion of the meeting and other related 
materials are attached. 

July 12, 2021 Planning Commission Draft Meeting Minutes 
July 12, 2021 Agenda Item E2 Meeting Packet 
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END OF STAFF REPORT 

artin opened the meeting for pub · comment. Hearing no one wishing t 
was clo and discussion was opened amo the commission. 

MOTION: Com · sioner Venuti moved, seconded Commissioner Ruffner to appro he vacation as 
petitioned based on e means of evaluating public ne sity established by KPB 20. 70, s ·ect to staff 
recommendations and c pliance with borough code. 

Yes 
Absent 

AGENDA ITEM E. NEW BUSINESS 

ITEM 2 - RIGHT OF WAY VACATION 
Townsite English Bay USS 4901 

C Street adjoining Lot 1 Block 2 Right of Way Vacation 

KPB File No. 2021-0SSV 

Planning Commission Meeting: July 12, 2021 

Applicant/ Owner: Village Council Nanwalek Village of Nanwalek, Alaska 

Surveyor: Kenton Bloom I Seabright Surveying 

General Location: C Street, Nanwalek, AK 

Legal Description: C Street I Townsite English Bay USS 4901/ Seldovia Record ing 
District / Section 35, Township 09 South , Range 16 West, S.M. 

Staff report given by Scott Huff. 

Specific Request/ Purpose as stated in the petition: The proposed right of way vacation , and dedication, 
will adjust the right of way to encompass the existing travel way as well as alleviate the encroachment of 
the Nanwalek Village community bu ilding into the right of way. The adjustment of the dedicated right of way 
will allow future construction on the Nanwalek Village commun ity building to be completed without creating 
an encroachment into the right of way. 

Notification: Public notice appeared in the July 1, 2021 issue of the Homer News as a separate ad. The 
publ ic hearing notice was publ ished in the July 8, 2021 issue of the Homer News as part of the 
Commission's tentative agenda. 

Six certified mailings were sent to owners of property within 300 feet of the proposed vacation. Zero receipts 
had been returned when the staff report was prepared. 

Public hearing notices were sent by regular mail to seven owners within 600 feet of the proposed vacation. 

9 public hearing notices were emailed to agencies and interested parties as shown below; 
• State of Alaska Dept. of Fish and Game 
• State of Alaska DNR 
• State of Alaska DOT 

Kenai Peninsula Borough Page 5 
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• Library of Seldovia 
• Post Office of Seldovia 
• Alaska Communication Systems (ACS) 
• ENST AR Natural Gas 
• General Communications Inc., (GCI) 
• Homer Electric Association (HEA) 

Legal Access (existing and proposed): The right of way vacation and dedication is located within 
Nanwalek. The portion of C Street proposed for vacation is accessed from Chicklouk Street to the north 
and Saints Sergus and Herman Street to the south. Chicklouk Street is a 40 foot wide right of ways that 
have been improved but is not maintained. Access to the south is from Saints Sergus and Herman Street 
which is a 60 foot wide right of way that has been improved and is maintained by the State of Alaska. 

C Street is an improved roadway but a portion is located outside of the dedicated right of way and within 
Lot 3. The proposed vacation , if approved, will be finalized with a plat that will dedicate right of way centered 
on the existing travel way. 

The design for the subdivision was created in 1967 and recorded in 1971 . The block length fits into the 
design of the village and if the block indeed is short of the minimum qualification staff will ask for the Plat 
Committee to concur that th is subd ivision , wh ich is to correct an encroachment issue, is not able to improve 
the block length. 

KPB Roads Dept. comments 
Comments not available at the time the staff report was prepared . 

The SOA Central Region Right of Way Engineering section has 

SOA DOT comments 
reviewed the ROW vacation , for interpretation of any existing State 
ROW. Since this does not appear to be a State Road, we have no 
comment on this ROW vacation. 

Site Investigation: The area proposed to be vacated and the new dedication do not appear to have any 
low wet areas. The area is within Flood Zone C which is minimal flood risk. 

Contour information is not available for the area. The top of the cliff is depicted on Lot 3 Block 3. If any 
steep slopes are found in the proposed right of way dedication when the field survey is performed they will 
need to be depicted and additional easements may be requ ired. 

Floodplain Hazard Review Comments not available at the time the staff report was prepared . 
Anadromous Waters Habitat Comments not available at the time the staff report was prepared . 
Protection District Review 
State Parks Review Comments not available at the time the staff report was prepared. 

Staff Analysis: U.S. Survey No. 4901 was recorded in 1971 and the plat provided public right of way 
dedications. Lot 1 Block 2 and Lot 3 Block 3 is owned by the Nanwalek Village. The Nanwalek IRA Council 
issued a letter authorizing Chief Kvasnikoff to pursue th is action and authority to sign all required documents 
to finish this vacation . 

If the vacation is approved a subd ivision plat will be required as property boundaries are being altered. The 
vacated portion of C Street will attach to Lot 1 Block 2 to the north. Additional right of way will be required 
to be dedicated from Lot 3 Block 3 so that the right of way will remain 40 feet in width . The sketch in the 
application depicts an add itional right of way dedication at the south corner of Lot 1 Block 2 so that the 
travel way wi ll be within a right of way. 

Lot 3 Block 3 is owned by the Bureau of Indian Affairs (BIA). Proper documentation will be required with 
the plat submittal to show who has the authority to sign on behalf of BIA and they will need to sign the 
application as well as the final mylar. 
Kenai Peninsula Borough Page 6 

119



Plann ing Commission Unapproved Minutes July 12, 2021 

Per Kenai Peninsu la Borough Comprehensive Plan 2019 a focus area is Historic Preservation. The right 
of way width of 40 feet does not comply with KPB subdivision standards but can be found to support the 
Comprehensive Plan as the minimum width helps maintain the character of historic towns, districts and 
properties while encouraging commercial , tourist, and cultural development. The Village of Nanwalek is 
defined within the Comprehensive Plan as a federally recognized Alaska Native tribe. The ability for them 
to further develop their village community building is supported by the Comprehensive Plan and the 
proposed vacation is being initiated by them and has the village council 's support. 

Lot 3 Block 3 is approximately 14,810 square feet in size. The granting of additional right of way will further 
reduce the square footage of th is lot. Due to the steep slopes along the western boundary and the reduced 
size, this lot may be greatly limited on future use. 

The vacation will not pose any access issues as the right of way is currently constructed and used just not 
with in the dedicated area. The new dedications will place the existing gravel road with in a dedication. This 
will el iminate any encroachment issues as shown on the sketch. 

The letter submitted states the new dedication will include the utility corridor. Current utility information was 
not available to staff. The utility providers for the area have been notified to be able to provide comment. 
Staff recommends any utility easements requested by the uti lity providers be granted on the plat, or work 
with the utility providers to provide the necessary easements. 

If the vacation is approved it will be forwarded to the Kenai Peninsula Borough Assembly to be reviewed 
on August 3, 2021. 

20.65.050 - Action on vacation application 

D. The plann ing commission shall consider the merits of each vacation request and in all cases the 
planning commission shall deem the area being vacated to be of value to the public. It shall be 
incumbent upon the applicant to show that the area proposed for vacation is no longer practical for 
the uses or purposes authorized, or that other provisions have been made which are more 
beneficial to the public. In evaluating the merits of the proposed vacation , the plann ing commission 
shall consider whether: 

1. The right-of-way or public easement to be vacated is being used ; 
Staff comments: The right of way is constructed and used but not fully within the dedicated 
area. 

2. A road is impossible or impractical to construct, and alternative access has been provided; 
Staff comments: The road is already constructed and the new alternative right of way will 
allow the existing access to remain where it is located . 

3. The surrounding area is fully developed and all planned or needed rights-of-way and util ities 
are constructed ; 
Staff comments: The area is part of the Nanwalek Village as created by U.S. Survey No. 4901. 
All neighboring lots front on dedicated right of ways. The surrounding area has been improved 
and add itional right of ways do not appear to be needed. Comments from the utility providers 
should be considered to determine if additional utility easements will be needed. 

4. The vacation of a public right-of-way provides access to a lake, river, or other area with publ ic 
interest or value, and if so, whether equal or superior access is provided; 
Staff comments: The right of way does not provide access to a public area or water body. 
The Nanwalek Village community bu ilding is located on Lot 1 Block 2. Moving the location of 
the right of way will al low an add ition to be constructed to the village bu ild ing . 

5. The proposed vacation would limit opportunities for interconnectivity with adjacent parcels, 
whether developed or undeveloped; 
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Staff comments: This vacation will not limit opportunities for interconnectivity and add itional 
right of way will be dedicated so that the location is shifted to be centered on the existing travel 
way. 

6. Other public access, other than general road use, exist or are feasible for the right-of-way; 
Staff comments: All lots in the area have access via Chicklouk Street, Saints Sergus and 
Herman Street, and the remaining portion of C Street. The nearby right of ways have been 
improved. 

7. All existing and futu re utility requirements are met. Rights-of-way wh ich are utilized by a 
utility, or which log ically would be required by a uti lity, shall not be vacated , unless it can be 
demonstrated that equal or superior access is or will be available. Where an easement would 
satisfactorily serve the utility interests, and no other public need for the right-of-way exists, 
the commission may approve the vacation and require that a utility easement be granted in 
place of the right-of-way. 
Staff comments: The shift in the location of the right of way will provide equal or superior 
access. 

If approved, a plat will final ize the proposed right of way vacations. The plat has not been submitted at the 
time the staff report was prepared. An exception to right-of-way width (KPB 20.30.120) will be required. 
Additional exceptions may be requ ired based on the final size of the new lots. Any wastewater systems in 
place or plans should be noted and included with submittal of the plat. Exceptions may include lots 
minimum size (KPB 20.30.200) and portions of wastewater disposal (KPB 20.40). 

KPBd eoartment aaencv review: 
Planner - Bryan Taylor 
Code Compliance - Eric Oqren 
Addressing - Derek Haws - ·-
Assessinq - Matt Burns -
City Advisory Comments N/A 
Advisorv Planninq Commission N/A 

Ufrt 11tv orov1 "d er review: 
HEA 
ENSTAR No comments or recommendations. 
ACS A comment was received and was in the desk packet stating they had no objection as 

long as there was an agreement with the landowner to relocate the ACS cables affected 
by the real iqnment of the right-of-way. 

GCI 

RECOMMENDATION: 

Based on consideration of the merits as per KPB 20.65.050(F) as outl ined by Staff comments, Staff 
recommends approval of the right of way vacation as petitioned , subject to; 

4. Consent by KPB Assembly. 
5. Compliance with the requirements for prel iminary plats per Chapter 20 of the KPB Code. 
6. Grant utility easements requested by the utility providers. 
7. Dedication of right of way to keep the right of way width a minimum of 40 feet wide. 
8. Submittal of a final plat within a timeframe such that the plat can be recorded within one year 

of vacation consent (KPB 20. 70.130). 

KPB 20.65.050 - Action on vacation application 

H. A planning commission decision to approve a vacation is not effective without the consent of 
the city council, if the vacated area to be vacated is within a city, or by the assembly in all other 
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cases. The council or assembly shall have 30 days from the date of the planning commission 
approval to either consent to or veto the vacation. Notice of veto of the vacation shall be 
immediately given to the planning commission. Failure to act on the vacation within 30 days 
shall be considered to be consent to the vacation. This provision does not apply to alterations 
of utility easements under KPB 20.65.070 which do not require the consent of the assembly or 
city council unless city code specifically provides otherwise. 

I. Upon approval of the vacation request by the planning commission and no veto by the city 
council or assembly, where applicable, the applicant shall have a surveyor prepare and submit 
a plat including the entire area approved for vacation in conformance with KPB 20.10.080. Only 
the area approved for vacation by the assembly or council may be included on the plat. The final 
plat must be recorded within one year of the vacation consent. 

J. A planning commission decision denying a vacation application is final. No reapplication or 
petition concerning the same vacation may be filed within one calendar year of the date of the 
final denial action except in the case where new evidence or circumstances exist that were not 
available or present when the original petition was filed. 

K. An appeal of the planning commission, city council or assembly vacation action under this 
chapter must be filed in the superior court in accordance with the Alaska Rules of Appellate 
Procedure. 

The 2019 Kenai Peninsula Borough Comprehensive Plan adopted November, 2019 by Ordinance No. 
2019-25. The relevant objectives are listed. 

Goal 3. Preserve and improve quality of life on the Kenai Peninsula Borough through increased access to 
local and regional facilities, activities, programs and services. 

Focus Area: Energy and Utilities 
o Objective A - Encourage coordination or residential, commercial, and industrial 

development with extension of utilities and other infrastructure. 

Housing 

• Strategy 1. Near- Term: Maintain existing easements (especially section line 
easements) in addition to establishing adequate utility rights of way or 
easements to serve existing and future utility needs. 

• Strategy 2. Near- Term: Maintain regular contact with utility operators to 
coordinate and review utility easement requests that are part of subdivision 
plat approval. 

• Strategy 3. Near- Term: Identify potential utility routes on Borough lands. 

o Objective D. Encourage efficient use of land, infrastructure and services outside 
incorporated cities by prioritizing future growth in the most suitable areas. 

• Strategy 1. Near- Term: Collaborate with the AK Department of 
Transportation, incorporated cities within the borough, utility providers, other 
agencies overseeing local services, and existing communities located 
adjacent to the undeveloped areas that are appropriate for future growth, to 
align plans for future expansion of services to serve future residential 
development and manage growth. 

Goal 4. Improve access to, from and connectivity within the Kenai Peninsula Borough 
Focus Area: Transportation 

o Objective B. Ensure new roads are developed in alignment with existing and planned 
growth and development. 

Kenai Peninsula Borough 

• Strategy 2. Near - Term: Establish subdivision codes that dictate road 
construction standards to accommodate future interconnectivity and/or public 
safety. 

• Strategy 3. Near - Term: Identify areas of anticipated growth to determine 
future access needs. 

END OF STAFF REPORT 
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Chair Martin opened the meeting for public comment. Hearing no one wish ing to comment, public comment 
was closed and discussion was opened among the commission . 

MOTION: Commissioner Ruffner moved, seconded by Commissioner Ecklund to approve the vacation as 
petitioned based on the means of evaluating public necessity established by KPB 20.70, subject to staff 
recommendations and compliance with borough code. 

Seeing and hearing no objection or further discussion, the motion was carried by the following vote: 

MOTION PASSED BY UNANIMOUS VOTE: 

Yes 11 I No I 0 I Absent I 1 I 
Yes Bentz, Brantley, Carluccio, Chesser Ecklund, Fikes, Martin, MorQan, Ruffner, Venuti I 
Absent Gillham I 

NE 

EM 3 - RIGHT OF WAY CATION 
VACATE COVE VIEW URT and ADJOINING 1 FOOT UTILITY EASEME 

ST A EV'S MEADOW 2021, H 93-60 

Meeting: July 1 , 2021 
Cecil R. d Ina L. Jones of Fritz Cr k, Alaska and 
Billy Ray a Stephanie Joy Jones of 

erkins Road, Stanley's dow No. 11 Plat 93-60 H 
cording District, Section 3 

We S.M. 

Notifica ·on: Public notice appear in the July 1, 2021 issue the Homer News as a se rate ad. The 
public hea · g notice was publ ished · the July 8, 2021 issu of the Homer News as art of the 
Commission' entative agenda. 

Six certified mail in were sent to owners of pr erty within 300 feet of the oposed vacation. Zero rec ·pts 
had been returned w n the staff report was pre red . 

Public hearing notices we 

16 blic hearing notices were mailed to agencies and in 
State of Alaska Dept. of · h and Game 

• ate of Alaska DNR 
• St of Alaska DOT 
• State f Alaska DNR Forestry 
• Kachem Bay Advisory Planning 
• Emergenc Services of Kachemak 
• Homer Kena, eninsula Borough Office 
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E. NEW BUSINESS 

2. Right-Of-Way Vacation; KPB FIie 2021-085V 
Location: Vacates a portion of C Street right of way 
adjoining Lot 1 Block 2 and Lot 3 Block 3 as dedicated on 
U.S. Survey No 4901 Tracts A through D, Townslte of 
English Bay, Plat SL 71-62. 
Petitioner: Village Council of Nanwalek, AK. 
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The information depicted hereon 
is for a graphica l representation 
only of best available sources. 
The Kenai Peninsula Borough 
assumes no respons ibi lity 
for any errors on this map. 
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AGENDA ITEM E. 

KPB File No. 

NEW BUSINESS 

ITEM 2- RIGHT OF WAY VACATION 
Townsite English Bay USS 4901 

C Street adjoining Lot 1 Block 2 Right of Way Vacation 

Planning Commission Meeting: 
2021-085V 
July 12, 2021 

Applicant/ Owner: 
Surveyor: 
General Location: 

Village Council Nanwalek Village of Nanwalek, Alaska 
Kenton Bloom / Seabright Surveying 
C Street, Nanwalek, AK 

Legal Description: C Street / Townsite English Bay USS 4901/ Seldovia Recording District / 
Section 35 , Township 09 South, Range 16 West, S.M. 

STAFF REPORT 

Specific Request/ Purpose as stated in the petition: The proposed right of way vacation, and dedication, will 
adjust the right of way to encompass the existing travel way as well as alleviate the encroachment of the Nanwalek 
Village community building into the right of way. The adjustment of the dedicated right of way will allow future 
construction on the Nanwalek Village community building to be completed without creating an encroachment into 
the right of way. 

Notification: Publ ic notice appeared in the July 1, 2021 issue of the Homer News as a separate ad. The public 
hearing notice was published in the July 8, 2021 issue of the Homer News as part of the Commission's tentative 
agenda. 

Six certified mailings were sent to owners of property within 300 feet of the proposed vacation. Zero receipts had 
been returned when the staff report was prepared. 

Public hearing notices were sent by regular mail to seven owners within 600 feet of the proposed vacation. 

9 public hearing notices were emailed to agencies and interested parties as shown below; 

State of Alaska Dept. of Fish and Game 
State of Alaska DNR 
State of Alaska DOT 
Library of Seldovia 
Post Office of Seldovia 

Alaska Communication Systems (ACS) 
ENSTAR Natural Gas 
General Communications Inc, (GCI) 
Homer Electric Association (HEA) 

Legal Access (existing and proposed): The right of way vacation and dedication is located within Nanwalek. The 
portion of C Street proposed for vacation is accessed from Chicklouk Street to the north and Saints Sergus and 
Herman Street to the south. Chicklouk Street is a 40 foot wide right of ways that have been improved but is not 
maintained. Access to the south is from Saints Sergus and Herman Street which is a 60 foot wide right of way that 
has been improved and is maintained by the State of Alaska. 

C Street is an improved roadway but a portion is located outside of the dedicated right of way and within Lot 3. The 
proposed vacation, if approved, will be finalized with a plat that will dedicate right of way centered on the existing 
travel way. 

The design for the subdivision was created in 1967 and recorded in 1971 . The block length fits into the design of 
the village and if the block indeed is short of the minimum qualification staff will ask for the Plat Committee to concur 
that th is subdivision , which is to correct an encroachment issue, is not able to improve the block length. 

I KPB Roads Dept. comments I Comments not available at the time the staff report was prepared. 
Page 1 of 5 
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SOA DOT comments The SOA Central Region Right of Way Engineering section has reviewed the 
ROW vacation, for interpretation of any existing State ROW. Since this does not 
annear to be a State Road we have no comment on this ROW vacation. 

Site Investigation: The area proposed to be vacated and the new dedication do not appear to have any low wet 
areas. The area is within Flood Zone C which is minimal flood risk. 

Contour information is not available for the area. The top of the cliff is depicted on Lot 3 Block 3. If any steep 
slopes are found in the proposed right of way dedication when the field survey is performed they will need to be 
depicted and additional easements may be required. 

Floodplain Hazard Review Comments not available at the time the staff reoort was oreoared. 
Anadromous Waters Habitat Comments not available at the time the staff report was prepared. 
Protection District Review 
State Parks Review Comments not available at the time the staff report was prepared. 

Staff Analysis: U.S. Survey No. 4901 was recorded in 1971 and the plat provided public right of way dedications. 
Lot 1 Block 2 and Lot 3 Block 3 is owned by the Nanwalek Village. The Nanwalek IRA Council issued a letter 
authorizing Chief Kvasnikoff to pursue this action and authority to sign all required documents to finish this vacation. 

If the vacation is approved a subdivision plat will be required as property boundaries are being altered. The vacated 
portion of C Street will attach to Lot 1 Block 2 to the north. Additional right of way will be required to be dedicated 
from Lot 3 Block 3 so that the right of way will remain 40 feet in width. The sketch in the application depicts an 
additional right of way dedication at the south corner of Lot 1 Block 2 so that the travel way will be within a right of 
way. 

Lot 3 Block 3 is owned by the Bureau of Indian Affairs (BIA) . Proper documentation will be required with the plat 
submittal to show who has the authority to sign on behalf of BIA and they will need to sign the application as well 
as the final mylar. 

Per Kenai Peninsula Borough Comprehensive Plan 2019 a focus area is Historic Preservation. The right of way 
width of 40 feet does not comply with KPB subdivision standards but can be found to support the Comprehensive 
Plan as the minimum width helps maintain the character of historic towns, districts and properties while encouraging 
commercial , tourist, and cultural development. The Village of Nanwalek is defined within the Comprehensive Plan 
as a federally recognized Alaska Native tribe. The ability for them to further develop their village community building 
is supported by the Comprehensive Plan and the proposed vacation is being initiated by them and has the village 
council 's support. 

Lot 3 Block 3 is approximately 14,810 square feet in size. The granting of additional right of way will further reduce 
the square footage of this lot. Due to the steep slopes along the western boundary and the reduced size, this lot 
may be greatly limited on future use. 

The vacation will not pose any access issues as the right of way is currently constructed and used just not within 
the dedicated area. The new dedications will place the existing gravel road within a dedication. This will eliminate 
any encroachment issues as shown on the sketch. 

The letter submitted states the new dedication will include the utility corridor. Current utility information was not 
available to staff. The utility providers for the area have been notified to be able to provide comment. Staff 
recommends any utility easements requested by the utility providers be granted on the plat, or work with the utility 
providers to provide the necessary easements. 
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If the vacation is approved it will be forwarded to the Kenai Peninsula Borough Assembly to be reviewed on August 
3, 2021. 

20.65.050 - Action on vacation application 

D. The planning commission shall consider the merits of each vacation request and in all cases the planning 
commission shall deem the area being vacated to be of value to the publ ic. It shall be incumbent upon the 
applicant to show that the area proposed for vacation is no longer practical for the uses or purposes 
authorized, or that other provisions have been made which are more beneficial to the public. In evaluating 
the merits of the proposed vacation, the planning commission shall consider whether: 

1. The right-of-way or publ ic easement to be vacated is being used; 
Staff comments: The right of way is constructed and used but not fully within the dedicated area. 

2. A road is impossible or impractical to construct, and alternative access has been provided; 
Staff comments: The road is already constructed and the new alternative right of way will allow the 
existing access to remain where it is located. 

3. The surrounding area is fully developed and all planned or needed rights-of-way and utilities are 
constructed; 
Staff comments: The area is part of the Nanwalek Village as created by U.S. Survey No. 4901 . All 
neighboring lots front on dedicated right of ways. The surrounding area has been improved and 
additional right of ways do not appear to be needed. Comments from the utility providers should be 
considered to determine if additional utility easements will be needed. 

4. The vacation of a publ ic right-of-way provides access to a lake, river, or other area with public interest 
or value, and if so, whether equal or superior access is provided; 
Staff comments: The right of way does not provide access to a public area or water body. The 
Nanwalek Village community building is located on Lot 1 Block 2. Moving the location of the right of 
way will allow an addition to be constructed to the village building. 

5. The proposed vacation would limit opportunities for interconnectivity with adjacent parcels, whether 
developed or undeveloped; 
Staff comments: This vacation will not limit opportunities for interconnectivity and additional right of 
way will be dedicated so that the location is shifted to be centered on the existing travel way. 

6. Other publ ic access, other than general road use, exist or are feasible for the right-of-way; 
Staff comments: All lots in the area have access via Chicklouk Street, Saints Sergus and Herman 
Street, and the remaining portion of C Street. The nearby right of ways have been improved. 

7. All existing and future utility requirements are met. Rights-of-way which are utilized by a utility, or 
which logically would be required by a utility, shall not be vacated , unless it can be demonstrated that 
equal or superior access is or will be available. Where an easement would satisfactori ly serve the 
utility interests, and no other public need for the right-of-way exists, the commission may approve the 
vacation and require that a utility easement be granted in place of the right-of-way. 
Staff comments: The shift in the lcoaiton of the right of way will provide equal or superior access. 

If approved, a plat will finalize the proposed right of way vacations. The plat has not been submitted at the time the 
staff report was prepared. An exception to right-of-way width (KPB 20.30.120) will be required. Additional exceptions 
may be required based on the final size of the new lots. Any wastewater systems in place or plans should be noted 
and included with submittal of the plat. Exceptions may include lots minimum size (KPB 20.30.200) and portions 
of wastewater disposal (KPB 20.40). 

KPB department I a~ency review: 
I Planner - Bryan Ta lor I 
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Code Compliance - Eric 0Qren 
AddressinQ - Derek Haws 
Assessing - Matt Burns 
Citv Advisory Comments N/A 
Advisory PlanninQ Commission N/A 

Utilitv orovider review: 
HEA 
ENSTAR No comments or recommendations. 
ACS 
GCI 

RECOMMENDATION: 

Based on consideration of the merits as per KPB 20.65.050(F) as outlined by Staff comments, Staff recommends 
approval of the right of way vacation as petitioned, subject to; 

1. Consent by KPB Assembly. 
2. Compliance with the requirements for preliminary plats per Chapter 20 of the KPB Code. 
3. Grant util ity easements requested by the utility providers. 
4. Dedication of right of way to keep the right of way width a minimum of 40 feet wide. 
5. Submittal of a final plat within a timeframe such that the plat can be recorded within one year of vacation 

consent (KPB 20.70.130). 

KPB 20.65.050 - Action on vacation application 

H. A planning commission decision to approve a vacation is not effective without the consent of the city 
council, if the vacated area to be vacated is within a city, or by the assembly in all other cases. The 
council or assembly shall have 30 days from the date of the planning commission approval to either 
consent to or veto the vacation. Notice of veto of the vacation shall be immediately given to the planning 
commission. Failure to act on the vacation within 30 days shall be considered to be consent to the 
vacation. This provision does not apply to alterations of utility easements under KPB 20.65.070 which 
do not require the consent of the assembly or city council unless city code specifically provides 
otherwise. 

I. Upon approval of the vacation request by the planning commission and no veto by the city council or 
assembly, where applicable, the applicant shall have a surveyor prepare and submit a plat including 
the entire area approved for vacation in conformance with KPB 20.10.080. Only the area approved for 
vacation by the assembly or council may be included on the plat. The final plat must be recorded within 
one year of the vacation consent. 

J. A planning commission decision denying a vacation application is final. No reapplication or petition 
concerning the same vacation may be filed within one calendar year of the date of the final denial action 
except in the case where new evidence or circumstances exist that were not available or present when 
the original petition was filed. 

K. An appeal of the planning commission, city council or assembly vacation action under this chapter 
must be filed in the superior court in accordance with the Alaska Rules of Appellate Procedure. 

The 2019 Kenai Peninsula Borough Comprehensive Plan adopted November, 2019 by Ordinance No. 2019-25. 
The relevant objectives are listed. 
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Goal 3. Preserve and improve quality of life on the Kenai Peninsula Borough through increased access to local 
and regional facilities, activities, programs and services. 

Focus Area: Energy and Utilities 
o Objective A - Encourage coordination or residential, commercial, and industrial development 

with extension of utilities and other infrastructure. 

Housing 

• Strategy 1. Near- Tenn: Maintain existing easements (especially section line 
easements) in addition to establishing adequate utility rights of way or easements to 
serve existing and future utility needs. 

• Strategy 2. Near- Term: Maintain regular contact with utility operators to coordinate 
and review utility easement requests that are part of subdivision plat approval. 

• Strategy 3. Near- Tenn: Identify potential utility routes on Borough lands. 

o Objective D. Encourage efficient use of land, infrastructure and services outside incorporated 
cities by prioritizing future growth in the most suitable areas. 

• Strategy 1. Near- Term: Collaborate with the AK Department of Transportation, 
incorporated cities within the borough, utility providers, other agencies overseeing 
local services, and existing communities located adjacent to the undeveloped areas 
that are appropriate for future growth, to align plans for future expansion of services 
to serve future residential development and manage growth. 

Goal 4. Improve access to, from and connectivity within the Kenai Peninsula Borough 
Focus Area: Transportation 

o Objective B. Ensure new roads are developed in alignment with existing and planned growth 
and development. 

• Strategy 2. Near - Tenn: Establish subdivision codes that dictate road construction 
standards to accommodate future interconnectivity and/or public safety. 

• Strategy 3. Near - Tenn: Identify areas of anticipated growth to detennine future 
access needs. 

END OF STAFF REPORT 
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U.S. SURVEY 4901 
NANWALEK TOWNS/TE 

PROPOSED RIGHT OF WAY VACATION 
6/8/2021 
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Kenai Peninsula Borough 
Planning Department 

TO: 

FROM: 

DATE: 

RE: 

MEMORANDUM 

Brent Hibbert, Assembly President 
Kenai Peninsula Borough Assembly Members 

Melanie Aeschliman, Planning Director ~ 

July 14, 2021 

Right-of-way Vacation: Vacating a 60' right-of-way and cul-de-sac on adjoining 
Lots 8-A, 9-A, 10-A & 18-A per Stanley's Meadow Subdivision No 11 ADEC 
Power-Trip Replat HM 93-60 ass dedicated on Stanley's Meadow No. 11 HM 91-
47. KPB File 2021-086V1 

In accordance with AS 29.40.140, no vacation of a Borough right-of-way and/or easement may 
be made without the consent of the Borough Assembly. 

During their regularly scheduled meeting of July 12, 2021 the Kenai Peninsula Borough 
Planning Commission granted approval of the proposed vacation of a portion of the above right
of-way by unanimous vote based on the means of evaluating public necessity established by 
KPB 20.70 (10-Yes, 0-No, 1-Absent) This petition is being sent to you for your consideration 
and action. 

A draft copy of the unapproved minutes of the pertinent portion of the meeting and other related 
materials are attached. 

July 12, 2021 Planning Commission Draft Meeting Minutes 
July 12, 2021 Agenda Item E3 Meeting Packet 
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Plann ing Commission Unapproved Minutes 

Chair Martin ope d the meeting for public com ent. Hearing no one wish ing t 
was closed and dis ssion was opened among th ommission. 

July 12, 2021 

MOTION: Commissioner ffner moved, seconded by missioner Ecklund to appr the vacation as 
etitioned based on the me of evaluating public neces established by KPB 20. 70, ubject to staff 

r ommendations and complian with borough code. 

Yes 
Yes 
Absent 

AGENDA ITEM E. NEW BUSINESS 

ITEM 3- RIGHT OF WAY VACATION 
VACATE COVE VIEW COURT and ADJOINING 10 FOOT UTILITY EASEMENT 

STANLEY'S MEADOW 2021, HM 93-60 

KPB File No. 

Planning Commission Meeting: 

Applicant / Owner: 

Surveyor: 

General Location: 

2021 -086V1 

July 12, 2021 
Cecil R. and Ina L. Jones of Fritz Creek, Alaska and 
Billy Ray and Stephanie Joy Jones of Homer, Alaska 

Gary Nelson / Ability Surveys 

Fritz Creek Area I Kachemak Bay APC 

Legal Description: 
Perkins Road, Stan ley's Meadow No. 11 Plat 93-60 Homer 
Recording District, Section 34, Township 04 South, Range 11 
West, S.M. 

Staff report given by Scott Huff. 

Specific Request/ Purpose as stated in the petition: Vacate Cove View Court right of way. Petitioner's 
statement, 'Lots are being replatted. ' 

Notification: Public notice appeared in the July 1, 2021 issue of the Homer News as a separate ad. The 
publ ic hearing notice was publ ished in the July 8, 2021 issue of the Homer News as part of the 
Commission's tentative agenda. 

Six certified mailings were sent to owners of property within 300 feet of the proposed vacation. Zero receipts 
had been returned when the staff report was prepared. 

Public hearing notices were sent by regular mail to 8 owners within 600 feet of the proposed vacation . 

16 public hearing notices were emailed to agencies and interested parties as shown below; 
• State of Alaska Dept. of Fish and Game 
• State of Alaska DNR 
• State of Alaska DOT 
• State of Alaska DNR Forestry 
• Kachemak Bay Advisory Planning Commission 
• Emergency Services of Kachemak 
• Homer Kenai Peninsula Borough Office 

Kenai Peninsula Borough Page 10 
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Planning Commission Unapproved Minutes July 12, 2021 

• Post Office of Homer 
• Ninilchik Traditional Council 
• Alaska Communication Systems (ACS) 
• ENSTAR Natural Gas 
• General Communications Inc, (GCI) 
• Homer Electric Association (HEA) 
• Library of Homer 

The notice was placed on the Planning Commission board at the Kenai Pen insula Borough George A 
Navarre Administration Bu ilding. The notice was emailed to the Post Office and Library of Homer with a 
request for the notice to be posted. 

Legal Access {existing and proposed): Cove View Court is located off East End Road at milepost 17.5. 
Access is from East End Road to Ratone Street, to Eimers Way to Perkins Road. All access right of ways 
are at least 60 feet in width and are a combination of dedicated right of ways and section line easements. 
A travel way is constructed to the south portion of Perkins Road but is not maintained by KPB Roads 
Department. 

Perkins Road originally continued north and connected to a northern section. A section of Perkins Road 
was vacated in 1993 and the northern section terminates in a cul-de-sac. 

The proposed plat that will finalize the vacation of Cove View Court shows the four lots being combined 
into two lots that will both have access from Perkins Road (southern portion). 

The block is incomplete and distances do not comply with Kenai Peninsula Borough code. Perkins Road is 
a dead end and does not connect to another right of way. Along Eimers Way, the distance from Perkins 
Road to Skidoo Street is approximately 3,840 feet. Due to terrain and the layout of the lots in the area, the 
subdivision will not be able to provide a dedication to improve the block length or create a complete block. 

KPB Roads Dept. comments This vacation only affects the applicant and the Road Service Area has 
no comments at this time. 

SOA DOT comments The SOA Central Region Right of Way Engineering section has reviewed 
the right of way vacation for interpretation of any existing State ROW. 
Since these do not appear to be State roads, we have no comment on this 
ROW vacation. 

Site Investigation: The plat submitted with this vacation depicts the Kenai Watershed Forum ecosystem 
identified as riverine. The riverine ecosystem appears to be location within a portion of Cove View Court 
and Perkins Road. 

The slopes greater than 20 percent are shaded. The steep slopes affect a portion of Cove View Court and 
Perkins Road. 

Floodplain Hazard Review Not within a floodplain area. 
Anadromous Waters Habitat Not within a HPD. 
Protection District Review 
State Parks Review No comments. 

Staff Analysis: Cove View Court is a 60 foot wide right of way cul-de-sac that is approximately 512 feet 
long . The intersection with Perkins Road is 120 feet in width . Cove View Court has dedicated on Stanley's 
Meadow No. 11 , Plat HM 91-47. Cove View Court was also shown on Stanley's Meadow No. 11 ADEC 
Power-Trip Replat, Plat HM 93-60. That plat created the current lot configuration. Cove View Court is not 
improved. 

The proposed lot reconfiguration will reduce four lots to two lots. Both proposed lots will have legal access 

Kenai Peninsula Borough Page 11 
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Planning Commission Unapproved Minutes July 12, 2021 

from Perkins Road. Cove View Court does not help with block length or provide legal access to any other 
lots. 

Access to these lots will be difficult due to steep terrains within Perkins Road. The usable area of the parcels 
is limited due to steep terrain and wet areas. The parcel to the north could be further subdivided and provide 
additional access. Steep slopes and low wet areas will need to be considered with any new right of way 
dedications. 

If the vacation is approved it will be forwarded to the Kenai Peninsula Borough Assembly to be reviewed 
on August 3, 2021 . The subdivision plat, when recorded , will finalize the right of way vacation. 

20.65.050 - Action on vacation application 

D. The planning commission shall consider the merits of each vacation request and in all cases the 
planning commission shall deem the area being vacated to be of value to the public. It shall be 
incumbent upon the applicant to show that the area proposed for vacation is no longer practical for 
the uses or purposes authorized, or that other provisions have been made which are more 
beneficial to the public. In evaluating the merits of the proposed vacation, the planning commission 
shall consider whether: 

8. The right-of-way or public easement to be vacated is being used ; 
Staff comments: Cove View Court is unconstructed and does not appear to be used for 
access. 

9. A road is impossible or impractical to construct, and alternative access has been provided; 
Staff comments: An alternate right of way will not be needed, as the proposed subdivision 
plat will create two lots that both will have legal access to Perkins Road. Steep slopes affect 
portions of the Cove View Court. Access to this right of way may be difficult due to the slopes 
within Perkins Road. Additional easements may be required along Perkins Road due to terrain . 

10. The surrounding area is fully developed and all planned or needed rights-of-way and utilities 
are constructed; 
Staff comments: The lots fronting Cove View Court are not developed but with the reduction 
of four lots to two lots, the cul-de-sac right of way is not needed. Lot 8-A appears to be used 
as an agricultural parcel. 

The surrounding area is a mixture of residential lots and agricultural parcels. Legal access is 
available to all nearby parcels. 

Utility companies have been contacted for review. 

11 . The vacation of a public right-of-way provides access to a lake, river, or other area with public 
interest or value, and if so, whether equal or superior access is provided; 
Staff comments: This does not provide access to a waterbody or public interest area. 

12. The proposed vacation would limit opportunities for interconnectivity with adjacent parcels, 
whether developed or undeveloped; 
Staff comments: Cove View Court is a cul-de-sac that does not provide interconnectivity to 
other right of ways. 

13. Other public access, other than general road use, exist or are feasible for the right-of-way; 
Staff comments: Cove View Court does not provide a use to the general public. 

14. All existing and future utility requirements are met. Rights-of-way which are utilized by a 
utility, or which logically would be required by a utility, shall not be vacated, unless it can be 
demonstrated that equal or superior access is or will be available. Where an easement would 
satisfactorily serve the utility interests, and no other public need for the right-of-way exists, 
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the commission may approve the vacation and require that a utility easement be granted in 
place of the right-of-way. 
Staff comments: The utility easements adjoining Cove View Court will be vacated with this 
action. The vacation of the easements on the property lines, as depicted on the application, will 
require a separate application and will be reviewed by the KPB Planning Commission at a later 
meeting. 

15. Any other factors that are relevant to the vacation application or the area proposed to be 
vacated . 
Staff comments: 

If approved, Stanley's Meadow 2021 will finalize the proposed right of way vacations. The Plat Committee 
will review Stanley's Meadow 2021 on August 9, 2021 . The platting action will require exceptions to 
20.30.170 - blocks-length requirements and 20.30.190 - Lots-dimensions for the depth to width ratio of 
both lots. 

KPBd eoartment I aaencv review: 
Planner- Bryan Taylor 

" 

Code Compliance - Eric Oqren No comments 
Addressing - Derek Haws No addresses affected . -
Assessinq - Matt Bruns 
Advisory Planning Commission - Minutes were not received prior to staff report being written . Any 
Kachemak Bay comments or minutes received will be available in the desk packet. 

Ufrt II,v orovI "d er review: 
HEA 
ENSTAR No comments or recommendations 
ACS 
GCI Approved as shown. 

RECOMMENDATION: 

Based on consideration of the merits as per KPB 20.65.0S0(F) as outlined by Staff comments, Staff 
recommends APPROVAL as petitioned, subject to: 

9. Consent by KPB Assembly. 
10. Compliance with the requirements for preliminary plats per Chapter 20 of the KPB Code. 
11 . Grant utility easements requested by the utility providers. 
12. Submittal of a final plat within a timeframe such that the plat can be recorded within one year 

of vacation consent (KPB 20. 70.130). 

KPB 20.65.050 - Action on vacation application 

H. A planning commission decision to approve a vacation is not effective without the consent of 
the city council, if the vacated area to be vacated is within a city, or by the assembly in all other 
cases. The council or assembly shall have 30 days from the date of the planning commission 
approval to either consent to or veto the vacation. Notice of veto of the vacation shall be 
immediately given to the planning commission. Failure to act on the vacation within 30 days 
shall be considered to be consent to the vacation. This provision does not apply to alterations 
of utility easements under KPB 20.65.070 which do not require the consent of the assembly or 
city council unless city code specifically provides otherwise. 

I. Upon approval of the vacation request by the planning commission and no veto by the city 
council or assembly, where applicable, the applicant shall have a surveyor prepare and submit 
a plat including the entire area approved for vacation in conformance with KPB 20.10.080. Only 
the area approved for vacation by the assembly or council may be included on the plat. The final 
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plat must be recorded within one year of the vacation consent. 

J. A planning commission decision denying a vacation application is final. No reapplication or 
petition concerning the same vacation may be filed within one calendar year of the date of the 
final denial action except in the case where new evidence or circumstances exist that were not 
available or present when the original petition was filed. 

K. An appeal of the planning commission, city council or assembly vacation action under this 
chapter must be filed in the superior court in accordance with the Alaska Rules of Appellate 
Procedure. 

The 2019 Kenai Peninsula Borough Comprehensive Plan adopted November, 2019 by Ordinance No. 
2019-25. The relevant objectives are listed. 

Goal 3. Preserve and improve quality of life on the Kenai Peninsula Borough through increased access to 
local and regional facilities, activities, programs and services. 

Focus Area: Energy and Utilities 
o Objective A - Encourage coordination or residential, commercial, and industrial 

development with extension of utilities and other infrastructure. 

Housing 

• Strategy 1. Near- Term: Maintain existing easements (especially section line 
easements) in addition to establishing adequate utility rights of way or 
easements to serve existing and future utility needs. 

• Strategy 2. Near- Term: Maintain regular contact with utility operators to 
coordinate and review utility easement requests that are part of subdivision 
plat approval. 

• Strategy 3. Near- Term: Identify potential utility routes on Borough lands. 

o Objective D. Encourage efficient use of land, infrastructure and services outside 
incorporated cities by prioritizing future growth in the most suitable areas. 

• Strategy 1. Near- Term: Collaborate with the AK Department of 
Transportation, incorporated cities within the borough, utility providers, other 
agencies overseeing local services, and existing communities located 
adjacent to the undeveloped areas that are appropriate for future growth, to 
align plans for future expansion of services to serve future residential 
development and manage growth. 

Goal 4. Improve access to, from and connectivity within the Kenai Peninsula Borough 
Focus Area: Transportation 

o Objective B. Ensure new roads are developed in alignment with existing and planned 
growth and development. 

• Strategy 2. Near - Term: Establish subdivision codes that dictate road 
construction standards to accommodate future interconnectivity and/or public 
safety. 

• Strategy 3. Near - Term: Identify areas of anticipated growth to determine 
future access needs. 

END OF STAFF REPORT 

Chair Martin opened the meeting for public comment. 

Gary Nelson, Ability Surveys: 152 Dehel Ave. , Homer, AK 99603: Mr. Nelson was the surveyor on this 
project and made himself available for questions. 

Hearing no one else wishing to comment, public comment was closed and discussion was opened among 
the commission . 

MOTION: Commissioner Venuti moved, seconded by Commissioner Ruffner to approve the vacation as 
petitioned based on the means of evaluating public necessity established by KPB 20.70, subject to staff 
recommendations and compliance with borough code. 
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Planning Commission Unapproved Minutes July 12, 2021 

Seeing and hearing no objection or further discussion, the motion was carried by the following vote: 

MOTION PASSED BY UNANIMOUS VOTE: 

Yes 10 I No I 0 I Absent I 1 I 
Yes Bentz, Brantley, Carluccio, Chesser Ecklund, Fikes, Martin, Morqan, Ruffner, Venuti 
Absent Gillham 

N 

PC Resolution 2021-2 · Trail Creek Bridge Rep 
etition: USAD Forest S ices 

P 125-324-07 & 125-324- 1 

Conditional Use 

KPB File No. 

Planning Commission 

Pro· t Descri tion 

Station Spur 

Seward, AK 99 4 

I 
I 

The U A Forest Service is se ing a Conditional Use rmit to replace the exis · g two-span timber
structure bridge that spans Trail ek near the Trail Lake C pground on the Chuga National Forest's 
Seward Ra er District. The replace ent bridge will be a sing span, pre-stressed con ete bridge. The 
proposed wo includes the removal o e existing concrete pier cated in the middle of T ii Creek. 

Pro·ect Details · hin the 50-foot Habitat rotection District 
1. Remove old co rete abutments and brid 
2. Construct a new -foot wide by 145-foot lo 
3. Project involves the xcavation of existing m erial within the HPD to commodate a rock retaI ng 

wall to be installed on he northern end of the IJ ·dge and a concrete abu ent to be installed on t 
southern end of the brid 

4. e permittee shall minim· e damage to all vegeta · I disturbed areas with 
na · e vegetation. 

General S ndards 
Pursuant to '.I .18.081(0) General Sta dards, the following sta dards shall be met befo e conditional 
use approval ay be granted: 
1. The use or ructure will not cause s· nificant erosion, sedim tation, damage within e habitat 

protection distn t, an increase in ground surface water pollution, nd damage to riparian etlands 
and riparian ecos terns; 
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E. NEW BUSINESS 

3. Right-Of-Way Vacation; KPB FIie 2021-086V1 
Location: Vacates a 60' right of way and cul-de-sac on 
adjoining lots 8-A, 9-A, 10-A and 18A per Stanley's Meadow 
Subdivision No 11 ADEC Power-Trip Replat (Plat HM 93-80) 
as dedicated on Stanley's Meadow No 11 (Plat HM 91-47). 
Petitloner(s): Ina L., Cecil R., Stephanie J. & Billy R. Jones 
of Fritz Creek, AK. 

144



Proposed 
Right of Way 

Vacation 

The infonnation depicted hereon 
is for a graphical representation 
onty of best available sources. 
The Kenai Peninsula Borough 
assumes no responsibi lity 
for any errors on this map. 

0 
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150 300 
I 

14- A 

600 ' 
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0 500 1,000 
I 

KPB 2021-0&6V1 

S34 T04S R11W 

FRITZ CREEK 

2,000 Feet 
I 

Date: 6/21/2021 
PClements, KPB 2021 -086V1 
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The infonnation depicted hereon 
is for a graphical representation 
only of best available sources. 
The Kenai PeninsUa Borough 
assumes no responsibitity 
for any errors on this map. 

0 75 150 
I I II I I 

300' 
I I 

Aerial View ~ Right of Way Vacation 
PClements, KPB 2021-086V1 
Date: 6/21 /2021 
Imagery FixedWing 2012-2013 
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OA!E 

HM 99- 30 TR- 2- C 

LOT 8-B 
1.817 AC. 

di. 

LOT 6-A 

LOT 5-A 

~ 
I. A BUIU)INC SET8ACK OF 20 FIET IS REQUIRED FROM All STREET 
RIGffS-OF- WAY UNLESS A LESSER STANOARO IS APP~D BY 
RESOWTION OF lHE APPROPRIA 1! PLAN"'NG COMMISSION. 

2. ADJACl:NT TO PERKINS ROAD RIGff-OF-WAY IS A 20 FEET "10£ 
BUIU)ING SETBACK AKJ ROAD SLOPE EASEMENT, AKJ A 10 FEET 
WlDE UTILITY EASEMENT (P£R Hll91-•7 & 93-60). 

l. NO PERMANENT STRUCTURE SHALL BE CONS111UCTED OR PLACt:D 
WlTHIN A UlUTY EASEMENT 'MilOi WOULD INTERrERE ,_TH M 
ABILI TY OF A UTIUTY TO USE lH£ USEWENT. 

•. SWO CftfY HACHINC REPRESENTS SLOP£$ STEEPER THAN 20 
PERCENT, BASED ON CONIOURS PUBUStlED ON KDUJ PENINSULA 
BOROUGH GIS TERRAIN \IIEWER. 

5. WETLAND HA ICHING IS BASED ON KENAI WAl!RSHEO FORIIM 
WETLAND IIAPl'INC PU8U91ED ON K£NAI PENINSUlA 80RWGH GIS 
TERRAIN I/IEWER. 

Z2'Zi A. .l'MS ([QI 8 A) 
P.O. BOX 1-1 
mnz CREEi(, • • 99603 

.AU 2. :bWJ rt.or 1-,1v 
P.O. BOX 15401 
FRITZ CREEK, AK 99603 

NOTARY'S ACKNOWLEDGEMENT 
For Ct:OL R, JONES ANO I A I.. JONES 
A-~ o.,,,,_. 1M W, _ th)' o/ _______ 202l 

JL ..di. .JIL .J!L. 

CA'HTIQCATK oe OTNA'HSHIP 
We h....,y certify tl'lot " ore the own.,.. of th• 
reef propet"ty lhown ot1d duc:tbed hereon, ond lhot 
we hereby odopt lhil pion of .ub<fMtlon, ond by our 
fr.e eonMnl ~cote 4N public ri9ht1-of-wc:iy ond 
9f'G"l oll eoMmenls to th• uH shown . 

IJllPNAP..tM3 MPH.wit' .tJY...tN3" 
NU. RI. Y R. JONES AIU. STEPHANIE J. JONES 

FOR LOTS 9-A, 10--A, Ill-A 
33&75 P£RKINS RD. 33&75 P£RKlNS RD. 
Kom.-, AK HfliOJ Homw. AK INi 03 

NOTARY'S ACKNOWLEDGEMENT 
For BILLY RAY JONES AKJ Sl!PHANIE S)Y JONES 
AdnollfftJlp,tl -,,,,.. m. /IN)_ ot1, o, _______ 21'Ul 

P.1,,(7' APPHOY,tt 
TN, plot - --6)' IM K--- 8-pll l'lot,rf"9 ~ ol M, m#/#19 of ____ _ 
KENNR111'1.!UA-

IIL .llL. .Ji.. 

LOT 

.JlL .Ji.. 

.JII• ~ IL 
~~ 

.JlL ~ SL 
"' 

..di. 

.Ji.. 

PLAT # 

Rec bit 

S7'ANL£Y:S N&IDOII' .802.I 
VACA llWC G'OI£ lfCII' <:OIHIT 

RYCHT-OF-~ Y It A l10'I.A T OF LOTS 
8-A, 9-A, 10-A, 18-A STANt.£1'$ 
MEADOW NO. 11 AD£C POtlCR- 11/rP 

ll£f'IA T (HIIIIJ-60), 
IMIHIN SW1/4 sec~ :U, T4$, ,,,,.,. $.JI., 

KCNN-5U.A1IOIIOIIGH.HOMOI 
REtXJRrJINC Ot$1111t:T, STATC OF AUSl'A 

CDfTAl-'NC 1"-C2 ACRCS 

OWNERS: 
8IU. Y R. or,d STU'HAN/£ J. JONIFS 
"6~ ~f/KINS RO, 
HOIIUi, AK9#0:1 

KPB 2021-086Vl '---->'°II_ 
Dot• 

-. 

'l'Glt:Rond/NAL.JIJ'ICS 
P.0.11())(1/UOI 
f111TZ - AK /191SO.J 

6-11-21 SCALE ,·- Jl)(J~ Cli'/0 No. AR-21 ..al'No. .5281 ORAH!NC:- .sM1_5ISS KPII FZ£ M> .trU1- __ 
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AGENDA ITEM E. NEW BUSINESS 

ITEM 3 - RIGHT OF WAY VACATION 
VACATE COVE VIEW COURT and ADJOINING 10 FOOT UTILITY EASEMENT 

STANLEY'S MEADOW 2021, HM 93-60 

KPB File No. 
Planning Commission Meeting: 
Applicant/ Owner: 

Surveyor: 
General Location : 

2021-086V1 
July 12, 2021 
Cecil R. and Ina L. Jones of Fritz Creek, Alaska and 
Billy Ray and Stephanie Joy Jones of Homer, Alaska 
Gary Nelson / Ability Surveys 
Fritz Creek Area I Kachemak Bay APC 

Legal Description: Perkins Road, Stanley's Meadow No. 11 Plat 93-60 Homer Recording 
District, Section 34, Township 04 South, Range 11 West, S.M. 

STAFF REPORT 

Specific Request / Purpose as stated in the petition: Vacate Cove View Court right of way. Petitioner's 
statement, 'Lots are being replatted. ' 

Notification: Public notice appeared in the July 1, 2021 issue of the Homer News as a separate ad. The public 
hearing notice was published in the July 8, 2021 issue of the Homer News as part of the Commission's tentative 
agenda. 

Six certified mailings were sent to owners of property within 300 feet of the proposed vacation. Zero receipts had 
been returned when the staff report was prepared. 

Public hearing notices were sent by regular mail to 8 owners with in 600 feet of the proposed vacation. 

16 publ ic hearing notices were emailed to agencies and interested parties as shown below; 

State of Alaska Dept. of Fish and Game 
State of Alaska DNR 
State of Alaska DOT 
State of Alaska DNR Forestry 
Kachemak Bay Advisory Planning Commission 
Emergency Services of Kachemak 
Homer Kenai Peninsula Borough Office 

Post Office of Homer 
Ninilchik Traditional Council 
Alaska Communication Systems (ACS) 
ENSTAR Natural Gas 
General Communications Inc, (GCI) 
Homer Electric Association (HEA) 
Library of Homer 

The notice was placed on the Planning Commission board at the Kenai Peninsula Borough George A. Navarre 
Administration Building. The notice was emailed to the Post Office and Library of Homer with a request for the 
notice to be posted. 

Legal Access (existing and proposed): Cove View Court is located off East End Road at milepost 17.5. Access 
is from East End Road to Ratone Street, to Eimers Way to Perkins Road. All access right of ways are at least 60 
feet in width and are a combination of dedicated right of ways and section line easements. A travel way is 
constructed to the south portion of Perkins Road but is not maintained by KPB Roads Department. 

Perkins Road originally continued north and connected to a northern section. A section of Perkins Road was vacated 
in 1993 and the northern section terminates in a cul-de-sac. 

The proposed plat that will finalize the vacation of Cove View Court shows the four lots being combined into two 
lots that will both have access from Perkins Road (southern portion). 
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The block is incomplete and distances do not comply with Kenai Peninsula Borough code. Perkins Road is a dead 
end and does not connect to another right of way. Along Eimers Way, the distance from Perkins Road to Skidoo 
Street is approximately 3,840 feet. Due to terrain and the layout of the lots in the area , the subdivision will not be 
able to provide a dedication to improve the block length or create a complete block. 

KPB Roads Dept. comments 
SOA DOT comments The SOA Central Region Right of Way Engineering section has reviewed the right 

of way vacation for interpretation of any existing State ROW. Since these do not 
aooear to be State roads, we have no comment on this ROW vacation. 

Site Investigation: The plat submitted with this vacation depicts the Kenai Watershed Forum ecosystem identified 
as riverine. The riverine ecosystem appears to be location within a portion of Cove View Court and Perkins Road. 

The slopes greater than 20 percent are shaded. The steep slopes affect a portion of Cove View Court and Perkins 
Road. 

Floodolain Hazard Review Not within a floodplain area. 
Anadromous Waters Habitat Not within a HPD. 
Protection District Review 
State Parks Review No comments. 

Staff Analysis: Cove View Court is a 60 foot wide right of way cul-de-sac that is approximately 512 feet long. The 
intersection with Perkins Road is 120 feet in width. Cove View Court has dedicated on Stanley's Meadow No. 11 , 
Plat HM 91-47. Cove View Court was also shown on Stanley's Meadow No. 11 ADEC Power-Trip Replat, Plat HM 
93-60. That plat created the current lot configuration. Cove View Court is not improved. 

The proposed lot reconfiguration will reduce four lots to two lots. Both proposed lots will have legal access from 
Perkins Road. Cove View Court does not help with block length or provide legal access to any other lots. 

Access to these lots will be difficult due to steep terrains within Perkins Road. The usable area of the parcels is 
limited due to steep terrain and wet areas. The parcel to the north could be further subdivided and provide additional 
access. Steep slopes and low wet areas will need to be considered with any new right of way dedications. 

If the vacation is approved it will be forwarded to the Kenai Peninsula Borough Assembly to be reviewed on August 
3, 2021. The subdivision plat, when recorded, will finalize the right of way vacation. 

20.65.050 - Action on vacation application 

D. The planning commission shall consider the merits of each vacation request and in all cases the planning 
commission shall deem the area being vacated to be of value to the public. It shall be incumbent upon the 
applicant to show that the area proposed for vacation is no longer practical for the uses or purposes 
authorized, or that other provisions have been made which are more beneficial to the public. In evaluating 
the merits of the proposed vacation , the planning commission shall consider whether: 

1. The right-of-way or public easement to be vacated is being used; 
Staff comments: Cove View Court is unconstructed and does not appear to be used for access. 

2. A road is impossible or impractical to construct, and alternative access has been provided; 
Staff comments: An alternate right of way will not be needed, as the proposed subdivision plat will 
create two lots that both will have legal access to Perkins Road. Steep slopes affect portions of the 
Cove View Court. Access to this right of way may be difficult due to the slopes within Perkins Road. 
Additional easements may be required along Perkins Road due to terrain. 
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3. The surrounding area is fully developed and all planned or needed rights-of-way and utilities are 
constructed; 
Staff comments: The lots fronting Cove View Court are not developed but with the reduction of four 
lots to two lots, the cul-de-sac right of way is not needed. Lot 8-A appears to be used as an 
agricultural parcel. 

The surrounding area is a mixture of residential lots and agricultural parcels. Legal access is available 
to all nearby parcels. 

Utility companies have been contacted for review. 

4. The vacation of a publ ic right-of-way provides access to a lake, river, or other area with public interest 
or value, and if so, whether equal or superior access is provided; 
Staff comments: This does not provide access to a waterbody or public interest area. 

5. The proposed vacation would limit opportunities for interconnectivity with adjacent parcels, whether 
developed or undeveloped; 
Staff comments: Cove View Court is a cul-de-sac that does not provide interconnectivity to other 
right of ways. 

6. Other publ ic access, other than general road use, exist or are feasible for the right-of-way; 
Staff comments: Cove View Court does not provide a use to the general public. 

7. All existing and future utili ty requirements are met. Rights-of-way which are utilized by a utility, or 
which logically would be required by a utility, shall not be vacated , unless it can be demonstrated that 
equal or superior access is or will be available. Where an easement would satisfactorily serve the 
utility interests, and no other public need for the right-of-way exists, the commission may approve the 
vacation and require that a utility easement be granted in place of the right-of-way. 
Staff comments: The utility easements adjoining Cove View Court will be vacated with this action. 
The vacation of the easements on the property lines, as depicted on the application , will require a 
separate application and will be reviewed by the KPB Planning Commission at a later meeting. 

8. Any other factors that are relevant to the vacation appl ication or the area proposed to be vacated. 
Staff comments: 

If approved, Stanley's Meadow 2021 will finalize the proposed right of way vacations. The Plat Committee will 
review Stanley's Meadow 2021 on August 9, 2021 . The platting action will require exceptions to 20.30.170- blocks
length requirements and 20.30.190 - Lots-dimensions for the depth to width ratio of both lots. 

KPB deoartment / aaencv review: 
Planner- Bryan Tavlor 
Code Compliance - Eric Qqren No comments 
Addressinq - Derek Haws No addresses affected. 
Assessinq - Matt Bruns 
Advisory Planning Commission - Minutes were not received prior to staff report being written. Any comments 
Kachemak Bav or minutes received will be available in the desk packet. 

Utilitv orovider review: 
HEA 
ENSTAR No comments or recommendations 
ACS 
GCI Approved as shown. 
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RECOMMENDATION: 

Based on consideration of the merits as per KPB 20.65.050(F) as outlined by Staff comments, Staff recommends 
APPROVAL as petitioned, subject to: 

1. Consent by KPB Assembly. 
2. Compliance with the requirements for preliminary plats per Chapter 20 of the KPB Code. 
3. Grant utility easements requested by the utility providers. 
4. Submittal of a final plat within a timeframe such that the plat can be recorded within one year of vacation 

consent (KPB 20.70.130). 

KPB 20.65.050 - Action on vacation application 

H. A planning commission decision to approve a vacation is not effective without the consent of the city 
council, if the vacated area to be vacated is within a city, or by the assembly in all other cases. The 
council or assembly shall have 30 days from the date of the planning commission approval to either 
consent to or veto the vacation. Notice of veto of the vacation shall be immediately given to the planning 
commission. Failure to act on the vacation within 30 days shall be considered to be consent to the 
vacation. This provision does not apply to alterations of utility easements under KPB 20.65.070 which 
do not require the consent of the assembly or city council unless city code specifically provides 
otherwise. 

I. Upon approval of the vacation request by the planning commission and no veto by the city council or 
assembly, where applicable, the applicant shall have a surveyor prepare and submit a plat including 
the entire area approved for vacation in conformance with KPB 20.10.080. Only the area approved for 
vacation by the assembly or council may be included on the plat. The final plat must be recorded within 
one year of the vacation consent. 

J. A planning commission decision denying a vacation application is final. No reapplication or petition 
concerning the same vacation may be filed within one calendar year of the date of the final denial action 
except in the case where new evidence or circumstances exist that were not available or present when 
the original petition was filed. 

K. An appeal of the planning commission, city council or assembly vacation action under this chapter 
must be filed in the superior court in accordance with the Alaska Rules of Appellate Procedure. 

The 2019 Kenai Peninsula Borough Comprehensive Plan adopted November, 2019 by Ordinance No. 2019-25. 
The relevant objectives are listed. 

Goal 3. Preserve and improve quality of life on the Kenai Peninsula Borough through increased access to local 
and regional facilities, activities, programs and services. 

Focus Area: Energy and Utilities 
o Objective A - Encourage coordination or residential, commercial, and industrial development 

with extension of utilities and other infrastructure. 

Housing 

• Strategy 1. Near- Term: Maintain existing easements (especially section line 
easements) in addition to establishing adequate utility rights of way or easements to 
serve existing and future utility needs. 

• Strategy 2. Near- Term: Maintain regular contact with utility operators to coordinate 
and review utility easement requests that are part of subdivision plat approval. 

• Strategy 3. Near- Term: Identify potential utility routes on Borough lands. 

o Objective D. Encourage efficient use of land, infrastructure and services outside incorporated 
cities by prioritizing future growth in the most suitable areas. 
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• Strategy 1. Near- Term: Collaborate with the AK Department of Transportation, 
incorporated cities within the borough, utility providers, other agencies overseeing 
local services, and existing communities located adjacent to the undeveloped areas 
that are appropriate for future growth, to align plans for future expansion of services 
to serve future residential development and manage growth. 

Goal 4. Improve access to, from and connectivity within the Kenai Peninsula Borough 
Focus Area: Transportation 

o Objective B. Ensure new roads are developed in alignment with existing and planned growth 
and development. 

• Strategy 2. Near- Term: Establish subdivision codes that dictate road construction 
standards to accommodate future interconnectivity and/or public safety. 

• Strategy 3. Near - Term: Identify areas of anticipated growth to determine future 
access needs. 

END OF STAFF REPORT 
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The Information depicted 
hereon Is for a graphical 
representation only of best 
available sources. The Kenai 
Peninsula Borough assumes 
no responsibility for any errors 
on th is map. 

0.04 
Miles 
0.09 0.18 

CONTOUR MAP 

Date: 5/ 28/2021 
1:50 PM 
Scott Huff 
Platting Manager 
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Kenai Peninsula Borough Planning Department 

Kenai Watershed Forum Wetlands Assessment/ Streams and Creeks 

Cove View Court Vacation 
KPB File 2021-086V1 

Discharge 
Slope 

Discharge 
Slope 

iverine 

Date : 6/23/2021 

The information depicted hereon is for a graphical representation only of best available sources. The Kenai Peninsula Borough assumes no responsibility for any errors on this map. 
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